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PREFACE. 


The  Practice  of  the  Admiralty  Courts  of  this  country,  not- 
withstanding the  very  considerable  attention  which  has  been 
sometimes  given  to  it,  has  been  so  generally  neglected,  that,  with 
the  exception  of  a  few  lawyers  in  the  larger  commercial  cities, 
the  whole  bar  make  no  secret  of  their  ignorance  of  this  branch 
of  legal  learning.  Having  imbibed  the  English  notions  on  the 
subject,  they  have  supposed  the  jurisdiction  to  be  confined  to 
a  small  class  of  cases,  not  worth  the  labor  of  learning  a  new 
course  of  proceeding.  They  do  not  seem  to  have  adverted  to 
that  American  view  of  the  subject,  which,  springing  out  of  the 
peculiar  character  of  our  institutions,  considers  the  jurisdiction 
of  that  class  of  cases,  as  a  most  important  branch  of  the  na- 
tional  sovereignty,  given  to  the  General  Government  for  the 
wisest  purposes. 

Every  day  gives  new  cause  to  admire  the  profound  sagacity, 
the  practical  wisdom  and  forecast  of  our  fathers,  in  providing 
for  an  unknown  future,  and  a  territory  to  be  extended  indefi- 
nitely, under  the  forms  of  our  double  government.  In  the  judi- 
cial and  commercial  grants  in  the  Constitution,  that  wisdom  is 
especially  apparent,  at  this  time,  when  the  Commercial  Era,  with 
its  new  means  and  its  new  discoveries,  is  opening  before  us  a 
most  conspicuous  and  responsible  career  among  the  nations.  To 
me,  it  is  quite  clear,  that  those  grants,  in  all  the  plenitude  of  their 
simple  and  comprehensive  phraseology,  convey  to  the  General 
Government,  only  what  is  necessary  to  secure  the  equality  and 
fraternity  of  the  States,  and  the  strength  and  respectability  of  the 
Union.    With  fifty  thousand  miles  of  coast  and  shore  of  naviga- 
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ble  waters,  no  one  can  estimate  the  extent  of  our  future  com- 
merce, or  the  value  to  us,  of  a  system  of  commercial  law,  with 
its  course  of  procedure,  uniform  throughout  the  nation,  and 
harmonious  with  that  of  the  rest  of  the  world. 

The  following  work,  is  but  an  attempt  to  present  the  American 
view  of  the  subject,  in  such  a  light  as  to  exhibit  its  proper  im- 
portance and  to  make  it  practically  iweful.  If  it  comes  up  t<^  the 
intention  of  the  author,  it  will  take  a  place  left  unoccupied  by 
the  highly  useful  works  on  Admiralty  Practice,  which  have 
jireviously  appeared.  His  purpose  was,  so  to  exhibit  the  subject, 
that  the  most  inexperienced  learner,  as  well  as  the  riper  profes- 
sional student,  could  not  fail,  in  reading  it,  to  have  his  mind  in- 
terested in  the  subject,  and  be  directed  to  the  means  of  settling, 
to  his  satisfaction,  its  general  principles  as  well  as  its  practical 
details. 

He  has  endeavored  to  avoid  a  common  error  in  elementary 
books  of  practice,  of  writing  for  those  only  who  already  under- 
stand the  subject — leaving  the  beginner,  to  pick  up  by  experience 
and  observation,  those  rudimental  principles  and  directions, 
which  to  him,  are  of  the  first  necessity.  This  has  led  to  the  in- 
sertion in  each  portion  of  the  work — the  Jurisdiction — the  Prac- 
tice— and  the  Forms — of  many  things  which  to  some  may  seem 
unimportant. 

In  a  practical  matter,  nothing  can  well  supply  the  place  of 
that  emphasis  and  distinctness  which  come  from  visible  illustra- 
tions. The  practical  forms,  are  for  that  reason,  very  full  and 
various — they  commence  with  the  entire  proceedings  in  an  ad- 
miralty suit,  consecutively  arranged,  and  embrace  numerous  and 
important  classes  of  maritime  cases,  presented  under  various  as- 
pects. As  precedents  from  actual  practice,  they  are  intended 
to  inculcate  and  illustrate  principles,  as  well  as  to  serve  for 
practical  forms — and,  it  is  believed,  they  may  be  read  with  profil, 
if  not  with  interest. 

In  offering  the  work  to  the  profession,  the  author  makes  no 
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apology  for  some  obvious  departures  from  the  common  standard  of 
excellence,  which  professional,  as  well  as  literary  criticism,  may 
find  occasion  to  censure.  They  were  adopted  as  a  part  of  his 
plan,  and,  in  general  manner  and  substance,  the  book  is  what  he 
iotended  to  make  it.  If  it  fails  to  give  to  the  reader,  a  theoretical 
and  practical  view  of  "  Cases  of  Admiralty  and  Maritime  Ju- 
m^ietion^^  and  of  the  Practice  of  ^'  Courts  of  Admiralty^  as  con- 
tradistinguished from  Courts  of  Common  Law^^  tlie  author  has 
not  accomplished  his  purpose. 

In  printing  a  new  work  from  manuscript,  verbal  and  typo- 
graphical errors  seem  to  be  unavoidable — a  few  of  them  are  no- 
ticed in  the  Errata^  and  the  reader  is  requested  to  make  the 
corrections  with  a  pen. 

li.  C  B* 
Aetc  Ymk,  1850. 
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Page  571,  at  the  end  of  form  No.  172,  insert "  Sworn,  &c" 
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THE  AMERICAN  ADMIRALTY. 


CHAPTER  I. 

General  View. 

}  1.  As  the  commerce  of  the  world  has  increased,  so  have 
the  laws  regulating  its  transactions,  and  prescribing  the  rights 
and  duties  of  its  agents,  and  the  proper  jurisdiction  of  the  tri- 
bunals authorized  to  hear  and  decide  causes  arising  out  of  those 
transactions,  increased  in  importance.  Not  the  least  important 
of  these,  are  causes  connected  with  maritime  commerce,  which 
so  often  brings  together  in  interest  and  in  conflict,  the  people  of 
diflerent  nations,  speaking  difierent  languages,  and  famiUar 
with  different  codes  and  usages.  Most  especially  is  this  true  in 
our  country,  where  from  the  peculiar  form  of  our  institutions, 
there  are  two  governments,  with  separate  and  independent  judicial 
establishments,  extending  over  the  same  territory  and  the  same 
individuals,  that  territory  acquired  from  other  nations  and 
originally  subject  to  their  laws  ;  and  those  individuals  consisting, 
in  large  part,  of  the  citizens  and  subjects  of  the  other  great  com- 
mercial nations  of  the  world,  domiciled  among  us. 

§  2.  The  character  and  pursuits  of  sea-faring  life,  and  of 
maritime  commerce,  have  in  all  countries  been  considered  as  of 
a  peculiar  nature.  Their  agents  and  instruments,  animate  and 
inanimate,  have  rights,  privileges  and  liabilities  which  do  not  be- 
long to  those  of  the  land,  and  there  are  rules  of  conduct  and  in- 
tercourse, and  courts  of  justice,  and  codes  of  law,  and  modes  of 
administering  them,  which  are  especially  devoted  to  the  rela- 
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2  THE  AMERICAN  ADMIRALTY. 

tions  of  maritime  affairs  :  and  the  encouragement  of  navigation, 
and  the  proper  regulation  and  employment  of  ships  have  al- 
ways heen  favorite  -objects  of  the  laws  of  all  commercial  na- 
tions.(a) 

§  3.  In  the  earlier  history  of  nations,  when  absolute  rule  and 
stong  executive  powers  have  exercised  most  of  the  functions  of 
government,  the  affairs  of  the  sea  and  of  the  navigable  waters 
of  the  nation,  have  been  usually  administered  by  a  naval  officer 
of  the  highest  dignity  and  station,  holding  his  authority  directly 
from  the  sovereign  power,  subordinate  to  the  monarch  alone, 
and  clothed  with  many  of  the  prerogatives  of  royalty.  Almost 
all  nations  possessed  of  any  maritime  commerce,  have  thus  had 
an  officer,  known  sometimes  by  one  name  and  sometimes  by 
another  in  a  greater  or  less  degree  similar  to  the  English  word 
admiral,  and,  originally,  admiralty  jurisdiction  was  but  another 
phrase  for  the  power  of  the  Admiral.  The  mild  and  equitable 
system  of  admiralty  law,  thus  derives  its  descent  through  a  long 
line  of  modifications  and  meliorations  from  the  absolute  and 
irresponsible  rule  of  naval  command,  as  the  peaceful  law  of  real 
estate,  and  the  common  law  generally,  have  descended  from  the 
iron  desiK)tism  of  military  conquest  and  dominion  carried  to  its 
perfection  in  the  feudal  system.(6) 

§  4.  The  declaration  of  the  great  Roman  orator,  cedani  arma 
togcB,  uttered  when  Rome  was  the  military  mistress  of  the 
world,  was  then  true  only  in  the  forum  ;  the  lapse  of  eighteen 
centuries  has  made  it  the  law  of  society,  and  the  truth  of  his* 
tory,  wherever  civilization  has  shed  its  light  on  organized  gov- 
ernment. The  administration  of  the  law  of  the  sea  has  passed 
into  the  hands  of  properly  constituted  courts  of  justice,  while 
the  admiral  has  been  left  in  possession  of  the  power  and  pre- 
rogatives of  naval  command  alone,  and  has  become  judicially 


(«)  Zouch*t  Jurisdiction  of  the  Admiralty,  Am.  I.  Ibid.  An.  9.  3  Brow.  Ci?. 
and  Ad.  Law,  chap.  2.  3  Keoi'a  Com.  1  to  21.  Edw.  Ad.Jur.  3d.  Abbott 
Ship.  9i^. 

(h)  HalPa  Ad.  intra.  7,  8.  Godolpbin*!  View  of  th«  Admiral  Juriidiction,  chap^ 
1,3.    Z3«cb,An.  3,3. 
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subject  to  the  courts  which  exercise,  with  less  show,  more  quiet- 
ly and  usefully,  the  functions  which  he  considered  his  most 
homely  attributes,  and  the  system  of  law  which  is  thus  admin- 
istered in  maritime  transactions,  retains  the  name  of  admiralty 
law,  after  the  name  and  power  of  the  admiral  have  ceased  to  be 
known  in  its  execution.  As  maritime  commerce  came  to  be 
extended,  and  international  commerce  and  intercourse  became 
more  frequent,  the  sea  was  considered  the  common  highway  of 
nations,  where,  for  the  purposes  of  business,  all  nations  must  be 
equal  in  right,  and  the  common  convenience,  as  well  as  the 
common  right,  rendered  necessary,  and  ultimately  establish<i 
ed  general  rules,  as  the  law  of  the  sea,  to  which  all  submitted 
as  to  a  sort  of  maritime  law  of  nations,  and  the  courts  of  each 
nation  enforced  it.  This  is  now  called  the  general  maritime 
law,  and  sometimes  the  general  admiralty  law. 

♦  5.  The  admiralty  law  is  indebted  for  many  of  its  characterise 
tics  to  the  circumstances  of  the  countries  in  which  it  was  first  ad- 
ministered. The  countries  that  earliest  reduced  the  law  of  the  sea 
to  a  system,  and  adopted  codes  of  maritime  regulations,  having 
been  countries  in  which  the  Roman  or  civil  law  prevailed,  the 
principles  of  that  great  system  of  jurisprudence,  were  incorporated 
with,  and  gave  character  to  the  maritime  law,  and  so  much 
were  pure  reason,  abstract  right  and  practical  justice  mingled 
in  that  system,  and  so  important  was  it  that  the  general  mari- 
time law  should  be  uniform  and  universal,  that  in  England, 
where  the  common  law  was  the  law  of  the  land,  the  civil  law 
was  held  to  be  the  law  of  the  admiralty,  and  the  course  of  pro- 
ceedings in  admiralty,  closely  resembled  the  civil  law  practice.(a) 

§  6.  A  court  thus  proceeding  according  to  the  course  of  tlie  civil 
law,  and  without  a  jury,  in  England,  was  looked  upon  with  jeal- 
ousy by  the  judges  of  the  courts  of  common  law,  who  considered 
themselves  the  proper  judicial  guardians  of  English  subjects. 
They  professed  to  look  upon  the  admiralty  as  an  intruder,  ad- 
ministering a  foreign  code,  and  under  a  pretence  of  justice,  seek- 


(c)  2  Bro.  Civ.  and  Ad.  Law,  34. 
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ing  to  steal  away  the  hearts  of  the  people  from  the  trial  by  jury, 
and  the  sterner  proceedings  of  the  common  law,  and  a  con- 
certed and  vigorous  effort  was  made  to  deprive  the  Court  of  Ad- 
miralty of  a  large  portion  of  the  jurisdiction,  which  it  exercised  ; 
and  the  jurisdiction  of  that  court  was  for  a  long  time  a  vexed 
question.  The  bench  and  the  bar,  on  both  sides,  were  char- 
acterized by  great  learning  and  talent,  and  the  contest  was 
managed  with  much  ability.  It  is  not  easy,  now,  to  see  how 
a  candid  mind  could  fail  to  yield  to  the  argument  of  the  admi- 
ralty judges.  The  numerical  strength,  however,  of  the  party 
of  the  common  law,  was  vastly  superior  to  the  other,  and  was 
led  by  Lord  Coke,  then  chief  justice  of  the  King's  Bench,  as 
unscrupulous  and  tyranical,  as  he  was  learned,  and  as  that 
court  was  superior  to  the  court  of  admiralty,  having  the  power 
to  control  its  proceedings  by  the  writ  of  prohibition,  it  is  easy 
to  see  that  what  the  common  law  lacked  in  right,  was  more 
than  made  up  in  might,  and  the  result  could  not  long  be  doubt- 
ful. The  jurisdiction  of  the  Admiralty  was  contracted  to  the 
narrowest  limits  in  that  country,  and  with  some  fluctuation  has 
remained  so  till  recent  statutes  have  again  extended  it  in  a  most 
beneficial  manner.(a) 

§  7.  The  contest  between  the  two  jurisdictions  in  England, 
and  the  triumph  of  the  common  law,  came  over  to  us  in  the 
English  books,  and  did  much  to  create  in  the  minds  of  American 
lawyers,  before,  and  even  since  the  revolution,  a  prepossession 
in  favor  of  a  narrower  jurisdiction  of  the  English  Admiralty, 
and  occasionally,  up  to  the  present  time,  lawyers  and  judges 
of  the  most  distinguished  ability,  have  sought  to  transfer 
the  English  argument  and  authority  to  our  country,  and  have 
insisted  that  the  American  Admiralty  has  not  the  liberal  and 
beneficial  jurisdiction  which  the  English  Admiralty  anciently 
possessed,  and  which  the  continental  courts  still  enjoy,  but  is 
confined  to  the  exercise  of  those  powers,  which  the  sternest 
necessity  had  compelled  the  king's  bench,  in  the  days  of  its 
most  arrogant  triumph,  to  tolerate  in  England.    This  has  not 


(41)  ZoQch,  pa$nm.     Godolphin,  fattim.     Prynne*9  Animadvemont,  fMMtm. 
5  How.  453.    2  Gal.  348.    3  and  4  Vict  c  65.    9  and   10  Vict.  c.  99. 
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failed  to  keep  unsettled  the  law  of  admiralty  jimsdiclion  in  this 
country,  although  in  the  clearest  language,  the  constitution  of 
the  United  States  gives  to  the  federal  judiciary,  cognizance  of 
"atf  cases  of  admiralty  and  maritime  jurisdiction,"  and  the 
act  of  congress  in  the  same  language,  bestowed  upon  the  Dis- 
trict Courts  original  jurisdiction  of  all  civil  cases  of  admiralty 
and  maritime  jurisdiction.(a) 

i  8.  Among  the  distinguished  jurists.who  have  insisted  that 
the  grant  in  the  constitution,  embraces  only  those  few  cases  of 
admiralty  and  maritime  jurisdiction,  which  were  admitted  by 
the  English  common  lawyers  at  the  time  of  our  Revolution,  to 
be  within  the  jurisdiction  of  the  English  Admiralty,  is  Chan- 
cellor Kent,  who  after  the  elaborate  investigation  which  the 
subject  had  received  in  the  courts  of  ihe  United  States,  still  says, 
"  the  argument  for  the  extention  of  the  civil  jurisdiction  of  the 
admiralty  beyond  the  limits  known  and  established  in  the 
English  law,  at  the  time  of  the  formation  of  the  constitution, 
is  not  free  from  great  difficulty."  And  it  is  not  to  be  denied,  that 
decisions,  arguments  and  judicial  dicta,  abound  in  our  reports, 
on  both  sides  of  the  general  question  and  of  many  of  its  subordi- 
nate points,  and  have  served  to  keep  the  whole  question  * 
open,  so  far  as  the  decisions  of  the  highest  tribunal  are  concerned. 
But  few  cases,  comparatively,  involve  a  sufficient  amount  to 
give  the  Supreme  Court  jurisdiction,  on  appeal,  and  in  the  cases 
which  have  been  before  that  court,  although  it  has  been  clearly 
and  repeatedly,  indeed  uniformly,  decided  that  the  English  rule 
of  jurisdiction  does  not  prevail  here,  still  many  cases  seem  to 
have  been  decided,  even  in  that  court,  on  purely  English 
authority.  It  can  hardly  be  doubted  that  at  some  future  time, 
when  the  same  questions  shall  be  again  presented  in  a  different 
form,  and  discussed  with  a  wider  range,  rules  will  be  estab- 
lished entirely  consistent  with  the  early  elementary  cases,  and 
with  the  fundamental  principles  of  maritime  law.(6) 


(a)  1  Kent's  Com.  371,  377.  12  Wheaton's  Rep.  614  Baldwin's  Rep.  544. 
5  Howard,  441.     6  Howard,  3-^5.     Const  Art  3,  §  2.    Jud.  Act  of  1789,  §  3. 

(6)  1  Kent's  Com.  371,  377.  Conk.  Treat.  2  Edit.  137.  Ibid.  145.  1  Pet  Ad. 
104,113.    4  Gal.  426,429.     1  Paine,  111,  117.    2  Gal.  398.     5  How.  473.    5 
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ing  to  steal  away  the  hearts  of  the  people  from  the  trial  by  jury, 
and  the  sterner  proceedings  of  the  common  law,  and  a  con- 
certed and  vigorous  effort  was  made  to  deprive  the  Court  of  Ad- 
miralty of  a  large  portion  of  the  jurisdiction,  which  it  exercised  ; 
and  the  jurisdiction  of  that  court  was  for  a  long  time  a  vexed 
question.  The  bench  and  the  bar,  on  both  sides,  were  char- 
acterized by  great  learning  and  talent,  and  the  contest  was 
managed  with  much  ability.  It  is  not  easy,  now,  to  see  how 
a  candid  mind  could  fail  to  yield  to  the  argument  of  the  admi- 
ralty judges.  The  numerical  strength,  however,  of  the  party 
of  the  common  law,  was  vastly  superior  to  the  other,  and  was 
led  by  Lord  Coke,  then  chief  justice  of  the  King's  Bench,  as 
unscrupulous  and  tyranical,  as  he  was  learned,  and  as  that 
court  was  superior  to  the  court  of  admiralty,  having  the  power 
to  control  its  proceedings  by  the  writ  of  prohibition,  it  is  easy 
to  see  that  what  the  common  law  lacked  in  right,  was  more 
than  made  up  in  might,  and  the  result  could  not  long  be  doubt- 
ful. The  jurisdiction  of  the  Admiralty  was  contracted  to  tho 
narrowest  limits  in  that  country,  and  with  some  fluctuation  has 
remained  so  till  recent  statutes  have  again  extended  it  in  a  most 
beneficial  manner.(a) 

§  7.  The  contest  between  the  two  jurisdictions  in  England, 
and  the  triumph  of  the  common  law,  came  over  to  us  in  the 
English  books,  and  did  much  to  create  in  the  minds  of  American 
lawyers,  before,  and  even  since  the  revolution,  a  prepossession 
in  favor  of  a  narrower  jurisdiction  of  the  English  Admiralty, 
and  occasionally,  up  to  the  present  time,  lawyers  and  judges 
of  the  most  distinguished  ability,  have  sought  to  transfer 
the  English  argument  and  authority  to  our  country,  and  have 
insisted  that  the  American  Admiralty  has  not  the  liberal  and 
beneficial  jurisdiction  which  the  English  Admiralty  anciently 
possessed,  and  which  the  continental  courts  still  enjoy,  but  is 
confined  to  the  exercise  of  those  powers,  which  the  sternest 
necessity  had  compelled  the  king's  bench,  in  the  days  of  its 
most  arrogant  triumph,  to  tolerate  in  England.     This  has  not 


(a)  Zouch,  patnm.     Godolphin,  fatnm,     PryiiDe*9  Animadvemont,  |Ni«ftfii. 
5  How.  453.    2  Gal.  348.    3  and  4  Vict  c  65.    9  and   10  Vict,  c  99. 
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§  9.  Till  that  is  done,  however,  the  whole  question  is  in 
many  minds  involved  in  so  much  uncertainty,  that  any  part  of  it, 
even  what  is  now  considered  as  settled,  may  be  expected  to  come 
up  again  for  review  and  settlement.  This  uncertainty  is,  in 
part,  to  be  attributed  to  the  fact  that  a  portion  of  the  more  an* 
cient  evidence  of  the  admiralty  law  is  not  easily  accessible.  The 
commendable  caution  of  the  members  of  the  Supreme  Court  in 
confining  their  written  opinions  to  the  points  necessary  to  be  de- 
cided, and  the  impracticability  of  giving,  in  the  reports,  the  ar- 
guments of  counsel  at  length,  have  deprived  the  profession  of 
the  benefit  of  the  great  learning  and  research,  as  well  as  of  the 
broad  and  generous  commentaries  of  the  distinguished  lawyers 
who  have  discussed  this  subject  before  the  courts.  The  interests 
of  the  community  will  therefore,  be  promoted  by  bringing  to* 
gether,  in  convenient  form,  documents  connected  with  the  sub- 
ject, which  have  either  not  been  before  published,  or  can  only 
be  found  in  an  authentic  form,  in  books  which  are  procured 
with  some  difficulty,  and  by  accompanying  them  with  such 
suggestions,  principles  and  authorities,  as  a  somewhat  extended 
and  various  practice  in  admiralty  cases,  and  a  careful  exami- 
nation of  the  subject  have  shown  to  be  important.  In  doing 
'  this,  no  apology  will  be  considered  necessary,  for  giving  to  the 
whole,  the  form  of  a  brief,  historical  and  elementary  treatise  on 
the  admiralty  jurisdiction  of  the  United  States,  from  which  the 
simplest  rudiments  and  the  most  familiar  common  places,  will 
not  be  excluded,  and  where  sometimes  arguments  and  specula* 
tions  will  be  mingled  with  decided  cases,  and  with  the  dicta  of 
judges  and  elementary  writers. 

i  10.  The  admiralty  and  maritime  law  consists  of  the  princi- 
ples and  rules  which  regulate  the  conduct  the  business,  and  the 
property  of  the  citizen  in  matters  of  admiralty  and  maritime 
character. 

It  is  no  part  of  the  object  of  this  work  to  treat  of  the  elements 
of  that  system  of  law.    They  are  to  be  found  in  the  numerous 


Howard,  411.    6  How.  385.    5  How.  473.    7  Howard,  733.    Opinion  of  Jadg« 
Wayno. 
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elementary  works  and  books  of  decided  cases  to  which  refer- 
ence will  be  made  in  the  following  pages. 

It  is  after  the  law  of  the  case  is  ascertained  that  the  question 
of  great  practical  importance  arises,  what  is  the  remedy,  and 
where  and  how  can  it  be  obtained  ?  To  this  the  answer  is 
found  in  that  system  of  courts  and  officers,  and  of  professional 
art  and  technical  forms  and  proceedings,  by  and  according  to 
which  justice  is  administered.  This  is  Practice,  in  that  sense 
which  distinguishes  it  from  Law,  and  it  is  in  this  sense 
that  the  practice  of  the  American  Admiralty  is  the  subject  of 
this  work.  This  embraces  the  jurisdiction  and  organization  of 
the  Admiralty  Courts,  as  well  their  forms,  modes,  and  rules 
of  procedure,  and  the  rights,  duties  and  responsibilities  of  their 
Tarious  functionaries. 

§  11.  The  Practice  of  admiralty  courts  in  that  narrower  • 
sense,  which  embraces  only  the  course  of  procedure  in  courts, 
is  established  with  more  certainty  and  uniformity,  but  is  even 
less  understood,  than  the  jurisdiction  of  the  courts  and  the  sys- 
tem of  law,  which  is  administered  in  them.  That  course  of 
procedure  was  intended  to  be  uniform  throughout  the  nation, 
and  in  general  harmony  with  the  practice  in  the  maritime 
courts  of  other  nations,  and  the  congress  by  an  early  statute 
prescribed  such  general  uniformity,  and  in  1842,  authorized 
the  Supreme  Ck)urt  of  the  United  States,  still  further  to  per- 
fect a  general  and  uniform  course  of  procedure  in  admiralty 
and  maritime  cases,  and  in  1845,  that  court  adopted  rules,  re- 
gulating the  practice  in  civil  causes.  There  have  been  several 
American  works  on  the  admiralty  practice,  of  great  merit  and 
usefulness  to  the  few  lawyers  who  have  hitherto  cultivated 
this  field  of  professional  activity.  Hall's  Admiralty  Practice ; 
Dunlap's  Admiralty  Practice ;  Betts'  Admiralty  Practice ;  and 
Conkling's  Admiralty  Practice.  Had  either  of  those  works  been 
intended  by  their  authors  to  meet  what  has  long  seemed  to  me 
the  greatest  want  in  this  department  of  law,  this  treatise,  pro- 
bably would  not  have  been  written.  They  are  well  known 
and  valuable  auxiliaries  to  the  well  versed  and  experienced 
practiser  in  the  admiralty  courts,  but  those  who  were  entering 
for  the  first  time  upon  this  unknown  region  of  inquiry,  have  too 
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often  complained  of  the  want  of  nidimental  simplicity  and 
clearness  of  instruction  and  direction,  which  in  subjects  of  this 
sort,  are  as  convenient,  if  not  as  necessary  to  ripe  and  cultivated 
men,  as  they  are  to  children  in  the  elements  of  general  educa- 
tion. The  promulgation  of  those  rules  of  the  Supreme  Court, 
seems  to  be  a  fit  occasion  for  an  attempt  to  exhibit  the  practice, 
in  that  simplicity  and  intelligibility  which  characterize  it,  and 
which,  if  properly  exhibited,  cannot  fail  greatly  to  facilitate  and 
extend  a  knowledge  of  the  subject. 

§  12.  The  whole  subject  is  invested  with  a  new  importance^ 
by  the  recent  act  of  congress  extending  the  admiralty  jurisdic- 
tion of  the  courts  to  the  great  lakes,  the  inland  seas  of  this  con- 
tinent, and  the  rivers  connecting  them — already  the  theatre  of  a 
maritime  commerce,  far  outvaluing  that  of  all  antiquity ;  and 
by  the  still  more  recent  extension  of  our  territory  and  settle- 
ments, embracing  nearly  twenty  degrees  on  the  Pacific  ocean, 
thus  adding  to  our  coasting  trade  immense  voyages  of  four  to  six 
months,  constant  sailing,  and  making  us  the  nearest  maritime 
neighbors  of  the  oriental  world,  and  of  most  of  the  islands  of 
the  sea.  If  my  labors  shall  help  to  establish  that  uniformity 
of  principle  and  decision  which  are  necessary  to  the  system, 
and  which  alone  can  give  to  this  branch  of  the  national  judi- 
ciary, its  greatest  usefulness,  I  shall  enjoy  the  highest  reward  of 
professional  industry. 

The  first  question  which  presents  itself  in  this  inquiry,  is 
what  court  has  jurisdiction  of  the  controversy. 
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elementary  works  and  books  of  decided  cases  to  which  refer- 
ence will  be  made  in  the  following  pages. 

It  is  after  the  law  of  the  case  is  ascertained  that  the  question 
of  great  practical  importance  arises,  what  is  the  remedy,  and 
where  and  how  can  it  be  obtained  ?  To  this  the  answer  is 
found  in  that-  system  of  courts  and  officers,  and  of  professional 
art  and  technical  forms  and  proceedings,  by  and  according  to 
which  justice  is  administered.  This  is  Practice,  in  that  sense 
which  distinguishes  it  from  Law,  and  it  is  in  this  sense 
that  the  practice  of  the  American  Admiralty  is  the  subject  of 
this  work.  This  embraces  the  jurisdiction  and  organization  of 
the  Admiralty  Ck>urts,  as  well  their  forms,  modes,  and  rules 
of  procedure,  and  the  rights,  duties  and  responsibilities  of  their 
rarious  functionaries. 

§  11.  The  Practice  of  admiralty  courts  in  that  narrower 
sense,  which  embraces  only  the  course  of  procedure  in  courts, 
is  established  with  more  certainty  and  uniformity,  but  is  even 
less  understood,  than  the  jurisdictiou  of  the  courts  and  the  sys- 
tem of  law,  which  is  administered  in  them.  That  course  of 
procedure  was  intended  to  be  uniform  throughout  the  nation, 
and  in  general  harmony  with  the  practice  in  the  maritime^ 
courts  of  other  nations,  and  the  congress  by  an  early  statute 
prescribed  such  general  uniformity,  and  in  1842,  authorized 
the  Supreme  Court  of  the  United  States,  still  further  to  per- 
fect a  general  and  uniform  course  of  procedure  in  admiralty 
and  maritime  cases,  and  in  1845.  that  court  adopted  rules,  re- 
gulating the  practice  in  civil  causes.  There  have  been  several 
American  works  on  the  admiralty  practice,  of  great  merit  and 
usefulness  to  the  few  lawyers  who  have  hitherto  cultivated 
this  field  of  professional  activity.  Hall's  Admiralty  Practice ; 
Dunlap's  Admiralty  Practice  ;  Betts'  Admiralty  Practice ;  and 
Conkling's  Admiralty  Practice.  Had  either  of  those  works  been 
intended  by  their  authors  to  meet  what  has  long  seemed  to  me 
the  greatest  want  in  this  department  of  law,  this  treatise,  pro- 
bably would  not  have  been  written.  They  are  well  known 
and  valuable  auxiliaries  to  the  well  versed  and  experienced 
practiser  in  the  admiralty  courts,  but  those  who  were  entering 
for  (he  first  time  upon  this  unknown  region  of  inquiry,  have  too 
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often  complained  of  the  want  of  rudimental  simplicity  and 
clearness  of  instruction  and  direction,  which  in  subjects  of  this 
sort,  are  as  convenient,  if  not  as  necessary  to  ripe  and  cultivated 
men,  as  they  are  to  children  in  the  elements  of  general  educa- 
tion. The  promulgation  of  those  rules  of  the  Supreme  Court, 
seems  to  be  a  fit  occasion  for  an  attempt  to  exhibit  the  practice, 
in  that  simplicity  and  intelligibility  which  characterize  it,  and 
which,  if  properly  exhibited,  cannot  fail  greatly  to  facilitate  and 
extend  a  knowledge  of  the  subject. 

§  12.  The  whole  subject  is  invested  with  a  new  importance, 
by  the  recent  act  of  congress  extending  the  admiralty  jurisdic- 
tion of  the  courts  to  the  great  lakes,  the  inland  seas  of  this  con- 
tinent, and  the  rivers  connecting  them — already  the  theatre  of  a 
maritime  commerce,  far  outvaluing  that  of  all  antiquity ;  and 
by  the  still  more  recent  extension  of  our  territory  and  settle- 
ments, embracing  nearly  twenty  degrees  on  the  Pacific  ocean, 
thus  adding  to  our  coasting  trade  immense  voyages  of  four  to  six 
months,  constant  sailing,  and  making  us  the  nearest  maritime 
neighbors  of  the  oriental  world,  and  of  most  of  the  islands  of 
the  sea.  If  my  labors  shall  help  to  establish  that  uniformity 
of  principle  and  decision  which  are  necessary  to  the  system, 
and  which  alone  can  give  to  this  branch  of  the  national  judi* 
ciary,  its  greatest  usefulness,  I  shall  enjoy  the  highest  reward  of 
professional  industry. 

The  first  question  which  presents  itself  in  this  inquiry,  is 
what  court  has  jurisdiction  of  the  controversy. 


CHAPTER  II. 

Jurisdiction. 

i  13.  Jurisdiction,  as  applied  to  courts,  is  the  power  to  hear 
and  determine  judicially  the  subject  matter  in  controversy 
between  parties  to  a  suit  or  legal  proceeding.  The  action  of 
a  court  is  either  judicial  or  extra-judicial.  If  the  law  confers 
the  power  to  render  a  judgment  or  decree  in  a  case,  then  the 
court  has  jurisdiction,  and  its  action  is  judicial.  If  the  law  does 
not  confer  such  power,  then  the  action  of  the  court  therein  is 
extra-judicial.    It  has  not  jurisdiction.(a) 

f  14.  The  jurisdiction  of  courts,  is  a  branch  of  that  which  is 
possessed  by  the  nation  as  an  independent  power.  The  juris* 
diction  of  the  nation  within  its  own  sphere  is  necessarily  ex- 
clusive and  absolute.  It  is  susceptible  of  no  limitation  not  con-  V> 
ferred  by  itself;  any  restriction  upon  it,  deriving  validity  from  an 
external  source,  would  imply  a  diminution  of  its  sovereignty 
to  the  extent  of  the  restriction,  and  an  investment  of  that  sov- 
tpeignty,  to  the  same  extent  in  that  power  which  would  impose 
«ach  restriction.  All  exceptions,  therefore,  to  the  full  and  com- 
plete power  of  a  nation  within  its  own  territory,  must  be  traced 
up  to  the  consent  of  the  nation  itself.  They  can  flow  from 
no  other  legitimate  source.(6) 

i  15.  The  judicial  power  of  the  United  States  is  limited,  and 
of  course,  all  the  courts  of  the  United  States  are  of  limited  juris- 
diction. Limited  by  the  grant  of  judicial  power  in  the  consti- 
tution, and  limited  by  the  acts  of  congress  distributing  that  ju- 
risdiction to  the  courts,  their  action  extends  and  must  be 
confined  to  the  cases,  controversies  and  parties  over  which  both 
the  constitution  and  the  laws  have  authorized  them  to  act.  As 
any  proceeding  is  within  or  without  the  limits  thus  prescribed, 


(«)  12  Pet.  7 IS      Dupan.  on  Jurisdiction,  21 
(6)  7Craneh,  116. 
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it  is  or  is  not  judicial,  valid  and  effectual.  The  constitution 
and  the  law  must  both  concur  in  conferring  jurisdiction.  The 
judicial  power  of  the  government  is  derived  from  the  Constitn* 
tion.  The  disposal  of  it  belongs  to  the  Congress.  Many  sub- 
jects of  jurisdiction  which  are  clearly  embraced  in  the  consti- 
tution, lie  actually  dormant,  because  the  Congress  has  never 
authorized  their  exercise  by  any  of  the  courts.(a) 

}  16.  This  power  may  be  limited  to  places^  to  persona  or  to 
subjects  of  a  particular  kind  or  character. 

Place. — There  are  a  variety  of  cases,  offences  and  contro- 
versies, which  are  within  the  jurisdiction  of  certain  courts,  sim-i 
ply,  because  they  happen  or  are  committed  in  particular  places* 
If  an  offence  be  committed  in  a  fort,  arsenal,  or  dock-yard  of 
the  United  States,  or  on  the  high  seas,  no  matter  what  the  of- 
fence may  be,  nor  by  whom  committed,  it  is,  by  reason  of  the 
place  alone,  subject  to  the  jurisdiction  of  the  courts  of  the  United 
States.  In  such  cases,  jurisdiction  depends  on  p/oce  alone. 
/jkc/  SwsfT, — The  judicial  power  of  the  United  States  extends  to 
^  all  cases  affecting  ambassadors  and  other  public  ministers  and 

consuls,  and  in  other  nations  wherever  there  are  privileged  or« 
ders  in  the  state,  there  will  usually  be  found  tribunals  specially 
devoted  to  controversies,  to  which  ecclesiastics,  or  nobles,  or 
other  privileged  persons  are  parties.  In  such  cases,  the  jurisdio^ 
tion  depends  solely  upon  the  person. 

Subject  Matter. — Other  courts  are  confined  in  their  jurisdics 
tion  to  subjects  of  a  particular  character.  Subject  matter  is  aa 
various  as  the  law  itself,  embracing  any  thing  which  properly 
comes  within  the  sphere  of  legislation  ;  crimes  and  punishments, 
natural  and  social  relations,  contracts,  obligations,  duties,  rights 
and  wrongs  ;  these  are  distributed  among  different  tribunals,  as 
the  convenient  administration  of  justice  may  require.  Hence 
there  are  civil  courts,  and  criminal  courts,  ecclesiastical,  mili- 
tary and  testamentary  courts,  courts  of  equity,  of  revenue  of 
international  law,  and  courts  of  admiralty  and  maritime  jurisdic* 


(a)  12  Pet  Rep.  730   10  ibid  474.     1  Kent  Comm.  314.    4  Dal.  8.    7  Cruieb. 
504.     1  Pahie,  453. 
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tion.  Such  conrts  have  jorisdiction  of  their  respective  classes 
of  cases,  not  bjr  reason  of  the  place  where  they  arise,  nor  of  the 
persons  who  may  be  parties  to  them,  but  by  reason  of  the  sub- 
ject matter  of  the  controversy.(a) 

§  17.  Whenever  a  court  has  jurisdiction  of  a  controversy, 
whether  it  depend  on  place,  person  or  subject  matter,  it  has  the 
power,  according  to  its  own  course  of  procedure,  to  administer 
justice  between  the  parties,  so  far  as  that  controversy"  extends. 
If  it  be  a  court,  and  have  jurisdiction,  then  from  the  very  force 
of  these  terms,  it  has  the  power  necessary  to  enable  it  fully  to 
adjudicate  between  the  parties,  and  to  enforce  its  decree.  If  it 
have  power  over  the  principal  matter,  it  has  it  also  over  the  in- 
cidents. If  it  have  power  to  begin,  it  has  power  to  finish,  al- 
though in  its  course  it  may  be  called  upon  to  consider  and  de- 
cide matters,  which,  as  original  causes  of  action,  would  not  be 
within  its  cognizance,  and  the  duty  of  a  court  is  commensurate 
with  its  power.  It  is  as  much  the  duty  of  a  court  to  exercise 
jurisdiction  where  it  is  conferred,  as  not  to  usurp  it  where  it  is 
not  conferred.(ft) 

§  18.  A  peculiarity  of  our  form  of  government,  compels  us 
to  look  at  the  question  of  jurisdiction  of  the  courts  of  the 
United  States,  in  two  points  of  view,  the  political  and  the 
judicial.  The  political  view  of  the  question,  involves  the  in- 
quiry as  to  what  is  the  extent  of  the  constitutional  grant  to  the 
Government  of  the  United  States,  as  a  political  sovereignty, 
seperate  and  distinct  from  the  State  Governments.  This  ques- 
tion arises  before  and  independently  of  all  conns  and  their  or- 
ganization, and  depends  upon  the  Constitution  alone.  It  was 
the  question  which  was  presented  to  the  first  congress,  that  met 
under  the  constitution,  when  they  came  to  provide  for  the  ju- 
dicial wants  of  the  New  Government,  by  organizing  courts  to 
exercise  the  judicial  power  conferred  on  that  government. 
The  judicial  view  involves  only  the  question  as  to  the  extent  of 
the  legal  jurisdiction  of  the  tribunals  created  by  the  Congress, 


(a)  Dapon.  ou  Jaris.  21  to  27.    5  Crtnch,  6L 
{h)  5  Crancb,  61. 
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and  upon  which  it  bettpwed  the  power  to  exercise  certain  ju^* 
dicial  powers  of  the  National  Government  The  constitutional 
grant  to  the  nation  was  fixed  and  inflexible  the  moment  the 
constitution  was  adopted.  On  the  other  hand,  the  organization 
and  jurisdiction  of  the  courts,  and  the  distribution  of  judicial 
powers  was  left  to  the  Congress,  and  has  been  always  subject 
to  such  changes  as  the  wants  or  the  wisdom  of  successive,  pe- 
riods, may  from  year  to  year  suggest.  Thus  the  question  of 
the  American  admiralty  jurisdiction  is  not  a  question,  as  in 
England,  between  a  Court  of  Admiralty,  and  a  Court  of  Common 
Law,  (for  there  is  no  court  of  admiralty  proper  in  this  country, 
nor  is  there  any  common  law  of  the  United  States,)  nor  be- 
tween trial  by  jury  and  trial  by  a  judge,  but  it  is  only  a 
question  between  the  General  Government  and  the  State 
Governments.  If  it  had  always  been  considered  in  this  light, 
the  argument  would  have  been  found  to  turn  upon  consid 
erations  widely  difierent  from  many  of  those  which  have  been 
presented,  and  much  of  the  difliculty  which  has  been  en- 
countered on  the  subject,  would  have  vanished  away.  It  is 
in  this  point  of  view  that  I  shall  first  consider  it,  inasmuch 
as  upon  this,  every  thing  else  depends.  There  is  indeed  a 
question  as  to  what  may  be  the  proper  court,  but  there  lies 
behind  it  the  more  difficult  and  important  question  to  what  gov- 
ernment or  sovereignty  we  must  resort.  If  any  contro- 
versy belongs  to  the  judicial  cognizance  of  the  United  States 
Government,  there  can  be  no  doubt  or  difficulty  in  ascertain- 
ing the  proper  tribunal  which  must  decide  it.(a) 

i  19.  The  constitution  of  the  United  States  grants  to  the 
Federal  Government,  judicial  power  over  ^^  ^^  all  cases  of  admi-- 
rally  and  maritime  jurisdiclion.^  This  is  the  whole  of  the  grant 
of  that  branch  of  judicial  power,  and  brief  and  simple  as  it  is, 
upon  its  true  construction  depends  the  whole  of  the  American 
admiralty  jurisdiction.  It  has  received  five  different  construc- 
tions.   It  has  been  contended, 

1.  That  this  constitutional  grant  embraces  only  those  few 


(a)  CoDit.  Act  3,  t  9.    8  Pet  658.    19  Pet.  781.    19  Pet.  791.    8  Pet  85a 
7  Cnneb,  39. 
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cases  of  which  the  English  High  Court  of  Admiralty,  was  per- 
mitted to  take  cognizance  at  the  tine  of  the  American  Revo- 
lution. 

2.  That  it  embraces  all  cases  of  which  the  English  Admiralty 
anciently  had  jurisdiction,  before  the  common  law  courts  had 
by  {Mohibition  prevented  the  exercise  of  most  of  its  powers. 

3.  That  it  embraces  only  the  cases  which  were  within  the 
acknowledged  competency  of  the  British  colonia^  courts  of  Yice^ 
Admiralty,  as  they  existed  at  the  time  of  the  American  Revo* 
lutioD. 

4  That  the  actual  jurisdiction  of  the  State  Courts  of  Admiral* 
ty,  which  were  in  existence  at  the  adoption  of  the  constitution 
of  the  United  States,  was  alone  embraced  iu  the  grant. 

6.  That  the  words  admiralty  and  maritime,  relate  simply  to 
subject  matter,  and  were  used  in  that  general  sense  which  em« 
braces  all  those  eases  relating  to  ships  and  shipping,  which 
arise  under  the  municipal  maritime  regulations  of  each  natioui 
and  those  which  arise  under  the  general  maritime  law.(a) 

In  endeavoring  to  ascertain  which  of  these  constructions 
ought  to  prevail,  I  shall  in  the  first  place  recur  to  some  general 
principles  and  well  known  facts  connected  with  the  constitution, 
which  although  their  relation  to  this  subject  may  not  at  first  be 
apparent,  cannot  fail  to  aid  us  in  oiur  inquiry. 


(a)  5  How.  473. 


CHAPTER  III. 

ConstilutUmal  Construction, 

\  20.  The  Constitution  is  to  be  construed  according  to  the 
Obvious  import  of  its  own  phraseology.  We  cannot  by  evidence 
from  other  sources  of  the  views  or  intentions  of  individuals,  in 
framing  or  adopting  that  instrument  divert  the  language  from  its 
plnin  import.  The  intention  of  a  people,  or  of  a  popular  body, 
can  be  known  only  from  their  corporate  acts,  or  from  the  results 
in  which  the  whole,  by  the  legal  majority,  concur. 

The  Constitution  was  fully  discussed  in  the  convention,  and 
before  the  people,  and  there  is  no  evidence  that  the  people  or 
their  representatives,  did  not  understand  the  constitution  as  it  is 
written.  Emanating  from  the  people,  its  powers  arc  granted 
by  them,  and  it  is  the  highest  evidence  of  their  will  and  inten* 
tion.  Most  especially  is  this  so,  since  the  constitution,  in  the 
whole  and  in  its  parts,  was  the  result  of  compromises.  The  views 
of  no  party  were  there  embodied,  nor  were  the  intentions  of  any 
set  of  men,  there  carried  out ;  but  after  full  discussion  and  long 
deliberation,  from  patriotic  motives,  all  yielded  to  it,  and  it  was 
adopted  as  it  was  written.(a) 

}  21.  Its  grants  of  judicial  power,  as  well  as  of  political  sover- 
eignty, are  brief,  sententious  and  comprehensive.  None  of  its 
words  are  to  be  disregarded,  as  without  meaning,  nor  to  be  con- 
sidered as  used  to  round  a  period,  or  to  give  fulness  and  eupho- 
ny to  a  sentence.  Its  phraseology  was  most  carefully  chosen, 
and  all  its  words  are  significant,  and  introduced  for  the  purpose 
of  conveying  their  appropriate  shades  of  meaning.(6) 

h  22.  It  is  a  constitution,  not  a  code.  It  has  indeed  the  force 
of  law,  but  it  is  also  still  higher  than  a  law,  in  the  usual 


(a)  1  Wheat.  326,  341.    9  id.  187,  196.    Mad.  Ptp.  1593  to  1604,   5  How.  441. 
<4)  J  2  Pft  Rtp.  793,  and  eatea  citod. 
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lense  of  that  word.  It  is  an  organic  law,  made  by  the  people, 
and  not  by  the  legislature,  and  in  a  few  brief  sections  estab* 
lishes  the  frame  of  government,  and  fixes  the  general  relations 
and  inflexible  guards  of  political  society  for  a  great  nation,  for 
successive  ages.  It  is  necessarily  brief  in  its  language,  but  fax 
reacfaiog  and  comprehensive  in  all  its  provisions.  It  was  not 
intended  to  settle  details,  enumerate  instances,  or  explain  by  il- 
lustration ;  but  to  establish  principles,  describe  outlines,  and 
fix  the  landmarks  of  political  power,  in  such  general  manner  as 
to  provide  for  an  unknown  future,  and  the  circumstances  of  a 
territory  indefinitely  to  be  extended.(a) 

i  23.  It  is  a  constitution  of  grants,  and  not  of  restrictions ; 
grants  made  under  peculiar  circumstances,  and  for  character- 
istic purposes.  In  this  ic  differs  from  other  constitutions.  Those 
of  other  constitutional  governments,  are  limitations  or  restric- 
tions of  that  universal  sovereignty  or  governmental  omnipotence, 
which  belongs  to  an  independent  state,  and  which  makes  the 
state,  however  organized,  the  irresponsible  master  of  the  life, 
liberty,  property  and  conduct  of  the  individual,  except  so  far  as 
the  state  has  voluntarily  limited  its  power.(6) 

§  24.  Of  this  latter  class,  were  the  Constitutions  of  the  Indt* 
vidoal  States,  before  the  Federal  Constitution  was  formed.  The 
American  Revolution  commenced  in  rebellions  of  separate  colon- 
ies bounded  on  the  great  common  highways  of  national  inter- 
coarse.  For  a  common  purpose,  they  consulted  together,  and  in 
1776,  declared  themselves  ^'  free  and  independent  states,"  not  a 
free  and  independent  nation.  They  then  separately,  each  in  its 
own  manner,  adopted  forms  of  government,  under  which  as  in- 
dependent nations,  they  had  all  the  functions  of  good  govern- 
ment The  prerogatives  of  the  Crown,  and  the  transcendent 
power  of  Parliament,  all  elemental  and  ultimate  national  supre- 
macy, devolved  upon  the  states  and  the  people  thereof,  in  a 
plenitude  unimpaired  by  any  act,  and  controllable  by  no  an- 
thority.    Each  State  was  in  itself  an  Independent  Nation,  and 


(a)  4  Wheat  316.    Const.  Preamble,     ibitl  art.  4,  §  3L 
(4)  12  Pet  Rep.  720.    7Craiicb,33. 
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foreign  to  the  other  states  of  the  Union,  as  well  as  to  other  na^ 
tions.  It  was  competent  for  the  people  of  the  states,  although 
thus  foreign  to  each  other  and  independent,  to  create  by  common 
consent,  a  General  Government,  and  to  invest  it  with  all  the 
powers  which  they  might  deem  proper  and  necessary^  to  extend 
or  restrain  these  powers  according  to  their  own  good  pleasurei 
and  to  give  them  a  permanent  and  supreme  authority  .(a) 

{  26.  For  mutual  aid,  these  states,  in  1777,  formed  a  league 
or  articles  of  perpetual  union  of  feeble  character,  known  as  the 
Articles  of  Confederation,  creating  a  sort  of  general  government ; 
and  finally,  in  1 789,  to  form  a  more  perfect  union,  and  especially 
to  establish  justice,  the  present  General  Government  was  formed 
by  the  Constitution  of  the  United  States,  and  to  it  was  granted  by 
that  instrument  a  portion  only  of  the  powers  previously  existing 
in  the  states,  and  the  people  thereof.  It  was  a  government  made 
by  taking  from  the  states,  and  the  people  thereof,  and  transferring 
to  the  United  States,  and  the  people  thereof,  certain  portions  of 
sovereignty  ;  so  that  while  under  most  other  constitutional  gov* 
emments,  including  those  of  the  States  of  this  Union,  the  legis* 
lature  or  supreme  power  may  lawfully  do  any  thing  which  is 
not  forbidden  in  their  constitutions,  the  government  of  the  United 
States,  having  no  powers  except  such  as  are  granted  to  it  di- 
rectly or  indirectly  in  its  constitution,  can  do  nothing  except 
those  things  for  which  it  can  show  a  constitutional  authority.(A) 

§  26.  Some  of  these  grants  convey  elemental  powers  of  gov- 
ernment in  all  their  fulness  and  force,  while  others  are  convey* 
ed  in  a  modified  and  restricted  form.  They  were  grants  by 
governments  already  organized,  and  possessing  and  actually 
exercising,  with  few  restrictions,  unlimited  sovereignty.  They 
were  made  by  the  <<  People  of  the  United  States,"  but  not  by  the 
people  as  a  primary  and  unorganized  mass  solely,  but  by  the  peo- 
ple already  formed  into  regular  communities,  and  acting  through 
or  under  their  estabUshed  constitutions ;  they  were  thus,  direct 
grants  by  the  people,  of  these  primitive  powers,  which,  on  the 


(a)  1  Whtat  334,  325.    8  Pet  658. 
{h)  19  Pet  Rep.  730.    7  Cranoh,  33. 
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Iheoiy  of  our  governments,  are  supposed  to  emanate  from  the 
E^ople^.and  they  were  also  grants,  by  established  popular  gov- 
ernments, of  powers  constituting  a  part  of  their  own  acknowl- 
edged fimctions ;  and  while  they  were  the  act  of  the  constituted 
authorities,  in  the  name  of  the  People,  they  were  also  ratified 
by  the  People  as  the  ultimate  source  of  political  power.  They 
are  therefore,  all  of  them,  to  their  proper  extent,  and  for  the  ac- 
complishment of  their  proper  purpose,  of  the  most  uncontroll- 
able and  irresistible  character,  and  they  are  without  any  limit, 
except  such  as  is  prescribed  by  the  constitution  itself.  Thus 
the  power  of  peace  and  war,  of  international  negotiation,  of 
coinage,  the  judicial  power  over  all  cases  affecting  ambassadors,' 
and  over  all  cases  of  admiralty  and  maritime  jurisdiction,  and 
others  are  transferred  to  the  general  government,  free  from  all 
restriction  and  limitation.(a) 

^  27.  All  the  powers  in  the  constitution  were  conferred  upon 
the  general  government  for  purposes  expressed  in  the  constitu- 
tion, in  view  of  which  purposes  they  are  respectively  to  be  con- 
strued* The  constitution  was  made  <<  to  form  a  more  perfect 
imion,  establish  justice,  ensure  domestic  tranquillity,  provide  for 
the  common  defence,  promote  the  general  welfare,  and  secure 
the  blessings  of  liberty,"  to  all  the  people  of  all  the  states.  Its 
grand  purpose  was  to  unify  the  whole  in  the  relations  of  in- 
temationality,  and  all  its  minor  purposes  were  subordinate  and 
ancillary  to  this.  Its  grants  therefore  consist  of  great  classes  of 
powers.  Those  which  should  especially  regulate  our  intercourse 
with  foreign  nations  and  their  subjects,  and  with  the  sister 
states  and  their  citizens,  and  those  in  the  exercise  of  which  we 
were  ourselves  to  be  emphatically  one  people,  and  to  be  clothed 
with  equal  rights,  although  in  other  respects  we  were  to  remain 
members  of  different  communities,  were  granted  to  the  Greneral 
Government,  that  our  intercourse  with  foreign  powers,  might  be 
80  regulated  as  to  make  us  one  of  the  great  family  of  nations, 
acknowledging  the  laws  and  respecting  and  adopting  the  usages 
which  constitute  the  rule  of  international  intercourse,  and  that 


(•)  4  SKMHlr  473.    4  Wheat.  316.    Const.  Art.  1,^8,10.  Ibid.  Art  3,  $  3. 
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the  separate  States  might  not  by  jarring,  inconstant  and  antago- 
nizing laws,  destroy  the  harmony  which  could  alone  OMikie 
OS,  and  keep  us  the  United  States.(a) 

§  28.  This  is  especially  evident  in  the  constitutional  grants 
of  judicial  power.  They  are  not  grants  to  this  or  that  court  of  the 
United  States.  The  Constitution  does  nothing  but  draw  the 
line  between  the  cases  which  belong  to  the  United  States  Got- 
emment  and  those  which  belong  to  the  State  Governments.  It 
transfers  from  the  States  and  the  people  of  the  states  to  the 
General  Government,  the  judicial  sovereignty  in  great  national 
classes  of  cases  to  be  exercised,  not  necessarily  by  courts  con- 
stituted like  the  British  Admiralty,  or  the  British  courts  of  com- 
mon law  or  equity,  but  by  such  courts,  and  in  such  manner  as 
the  congress  of  the  newly  created  Government  should  provide. 
When  the  Constitution  was  made,  there  were  no  courts  of  the 
United  States  of  any  sort,  nor  was  it  certain  that'  there  would 
be  here,  (as  there  never  has  been,)  a  purely  Admiralty  Court, 
but  it  was  certain  that  in  the  multifarious  transactions  on  the 
ocean,  seas,  lakes  and  rivers,  which  were  to  be  the  highways  of 
our  intercourse  and  commerce,  between  the  several  states  and 
the  various  nations  of  the  world,  a  thousand  questions  might 
continually  arise,  when  the  law  of  nations  and  the  law  of  mari- 
time conunerce — the  maritime  law  of  the  world— ought  to  take 
the  place  of  the  numerous  conflicting  and  changing  rules  which 
could  not  fail  to  result  from  the  various  legislation  and  adjudi- 
cation of  the  states,  and  in  no  manner  could  a  uniform  admin* 
istration  of  that  great  branch  of  the  law  of  nations,  known  as 
the  general  maritime  law,  be  secured,  except  by  the  transfer  of 
all  cases  of  admiralty  and  maritime  jurisdiction,  to  the  cog- 
nizance of  the  National  Judiciary.(6) 

}  29.  A  fruitful  source  of  error  in  relation  to  the  Government 
of  the  United  States,  is  its  supposed  relation  to  the  British  Gov- 
ernment   The  United  States  is  sometimes  said  to  be,  and  in 


(a)  Coast.  Preamble.     Art.  1,  §  8,  9,  10.     Ibid.  Art  3,   §  2,  AjV^.U  WhMt 
J34, 335, 347,  34a  «      « 

(b)  CoBit  Art  3,  4  9.    6  Howard,  46]  to  457. 
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a  limited  historical  sense,  is  an  offset  from  Great  Britain,  and 
mmmt  of  the  people  of  the  colonies  at  the  time  of  the  Revolution, 
were  the  descendants  of  British  subjects.  And  many  of  the 
states  are  really  shoots  from  the  Government  of  Great  Britain, 
and  as  such  were  subject  to  the  common  law.  It  was  therefore 
quite  natural,  that  in  matters  relating  to  the  foundation  and 
|iowers  of  our  Crovernment,  many  would  first  look  to  the  nation 
fipom  which  we  had  just  been  severed  by  a  revolution,  and  whose 
language  and  literature  were  our  own.  Still,  it  is  not  to  be  for-i 
gotten,  that  our  people  were  not  homogeneous,  but  consisted  of 
jmraooM  from  all  civilized  nations,  and  the  English,  Scotch,  Irish, 
Welsh,  Dutch>  Swedes  and  French,  some  by  conquest,  and 
some  by  emigration,  were  mixed  and  united  to  make  the  Amer« 
lean  Nation,  and  had  ail  brought  with  them  to  some  extent,  a 
knowledge  of  and  an  attachment  to,  the  institutions  of  their 
perenl  countries,  and  the  creation  or  incorporation  of  other  states 
firom  other  conquered  or  revolted  colonies,  with  other  laws  and 
isages,  was  also  contemplated.(a) 

And  in  all  these  nations  having  ships  and  commerce  as  well 
as  in  England,  causes  of  admiralty  and  maritime  jurisdiction, 
had  always  arisen  and  such  cases  had  been  decided  in  different 
nations  by  courts  of  different  names.  In  some  nations  courts 
were  expressly  devoted  to  such  cases  under  the  name  of  Consular 
Courts,  Tribunals  of  Commerce,  Maritime  Courts  and  Courts 
of  Admiralty.  In  other  nations,  as  in  England,  cases  of  mari- 
time jurisdiction  were  in  one  form  or  another,  entertained  by  all 
the  courts  of  law  and  equity  in  the  kingdom,  and  decided  ac- 
cording to  that  system  of  maritime  law,  which  derives  its  force 
from  the  universal  consent  of  commercial  nations. 

^  30.  These  circumstances  may  not  have  been  without  their 
iiidaence  to  induce  the  framers  of  our  Constitution  to  make  as 
they  did,  a  new  and  original  government.  They  did  not  in 
any  manner  address  tliemselv^es  to  national  prejudices  or  pre- 
dilections, nor  adopt  or  even  allude  to  any  previously  existing 
gOTernment,  as  a  pattern  or  standard,  nor  re-enact  any  known 
code  of  laws,  in  whole  or  in  part,  but  they  passed  by  in  silence, 


^)  Holmes  Aaoals,  passim.    Art.  of  Conf.  Art  1 1.     Coast  Art.  4,  ^  S. 
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the  institutions  of  the  whole  world,  and  invented  a  constitation 
and  laws  which  had  neither  pattern  nor  prototype,  in  the  actaal 
and  present  state,  or  past  history  of  the  human  race.  When, 
therefore,  they  created  or  granted  a  power,  it  was  a  grant  of 
that  power,  not  as  it  existed  in  one  government  or  another,  but 
a  grant  of  the  power  in  the  abstract  It  was  a  creation  of  the 
mere  governmental  function,  to  be  exercised  by  the  new  Govern- 
ment  in  its  own  prescribed  manner,  without  any  regard  to  the 
manner  in  which  it  had  been  exercised  before  or  elsewhere.(a) 

i  31.  The  Government  and  Laws  of  the  United  States  as  es- 
tablished by  and  under  the  Constitution,  cannot  in  any  proper 
sense  be  called  an  offset  from  those  of  Great  Britain,  nor  have 
they  any  relation  or  similarity  to  them.  Our  Constitution  was 
a  new  creation  made  after  the  Revolution — after  twelve  years  of 
actual  independence  under  the  Confederation,  and  made,  not 
from  any  parent  state,  but  from  ourselves,  and  nothing  else.  The 
existence  of  such  a  state  as  Great  Britain,  (to  say  nothing  of 
her  peculiar  laws,  courts  or  institutions,)  is  not  even  remotely 
hinted  at  in  the  Constitution  or  in  the  Articles  of  Confederation, 
and  her  institutions  cannot,  justly,  be  considered,  as  in  any 
manner,  the  exponents  of  our  own.  Indeed,  in  the  convention 
that  formed  the  Constitution,  the  institutions  and  example  of 
Great  Britain  were,  with  singular  consistency,  referred  to  only 
that  they  might  be  avoided  ;  and  in  the  Constitution  itself  every 
thing  is  studiously  omitted  which  might  even  recall  to  mind 
those  institutions.  The  conunon  law  of  England  has  never 
been  by  adoption,  by  inheritance,  or  by  re-enactment,  the  law 
of  the  United  States,  although  it  has  been  of  some  of  the 
states.(6) 

i  32.  Our  Constitution  and  laws  are  written  in  the  English  lan- 
guage, and  of  course  to  that  language  we  must  look  for  the 
proper  meaning  and  force  of  their  terms,  and  this  is  the  only 
link  that  connects  the  laws  and  institutions  of  the  General 
Government  with  those  of  any  other  nation.     When,  thereforei 


(«)  Mad.  Ftp  paifim.     I  Wheat  331,  3.     13  Pet  739,  730. 

(6)  1  Pain.  Rep.  117.  Mad.  Pap.  jMe«t/ii.  Sapra,  $  36.  S  Pet  591.  7  Cranctf;  33. 
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the  constitution  or  laws  uses  the  words  eqnity — common  law — 
admiralty — maritime  law — civil  law — atrial  by  jury — felony,  &c., 
it  18  to  the  English  law  and  to  English  dictionaries  that  we  must 
resort  for  the  meaning  of  those  terms,  but  it  by  no  means  fol- 
lows, that  we  must  look  to  the  same  source  for  the  structure 
and  jurisdiction  of  our  national  courts,  or  for  the  rules  of  decision 
which  they  are  to  follow.  The  force  of  a  common  language 
even  added  to  that  of  our  historical  connection,  was  altogether 
too  fiseUe,  properly,  to  give  to  our  new  made  and  original  political 
institutions  any  transatlantic  odor,  much  less  to  characterize 
them  by  strong  English  analogies. 

•  {  33.  In  view  of  these  considerations,  it  may  be  further  ob- 
served that  the  grant  in  the  Constitution  of  admiralty  and 
maritime  jurisdiction  is  confined  solely  to  the  judicial  power 
properly  so  called — "  The  judicial  power  of  the  United  States 
shall  be  vested  in  one  Supreme  Ck)urt,  and  in  such  inferior  courts 
•s  the  Ck>ngress  may  from  time  to  time  establish." — <<  The  judi- 
cial power  shall  extend  *  *  to  all  cases  of  admiralty  and  mari- 
time jurisdiction." — The  Admiral,  in  many  countries,  had  nume- 
rous powers,  duties  and  rights  which  sprang  from  and  related 
to  his  military  or  naval  character,  and  to  his  dignity  and  station 
as  a  high  executive  officer,  clothed  with  many  of  the  preroga- 
tives of  royalty,  rather  than  to  his  judicial  character.  He  was 
a  high  naval  commander  and  nothing  else,  a  commander-in- 
chie^  subordinate  only  to  the  king,  and  some  of  his  mere  per- 
qiHsites  and  privileges  have  been  subjects  of  the  jurisdiction  of 
the  admiralty  court.  All  those  portions  of  the  power  of  the 
Admiral  which  may  be  properly  called  executive  or  adminis- 
trative are  unknown  to  the  American  Admiralty.  The  trap- 
pings, perquisites,  prerogatives  and  droits  of  the  admiralty  are 
left  to  governments  with  which  they  are  in  harmony  and  a 
purely  judicial  function,  to  be  exercised  only  in  cases  of  maritime 
character,  between  party  and  party,  by  judges  and  courts,  and 
oot  by  the  admiral  nor  his  deputies,  was  thus  granted  to  the 
Unit^  States  in  the  simplest  and  most  comprehensive  language. 
It  provides  for  nothing  but  "  cases^^  in  coHrts.{a) 


(a:  ^  3 },  21 ,  38,  39.     6  Wheat.  Q64. 
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}  34.  As  it  embraces  nothing  but  cases,  so  it  embraces  M 
cases  of  admiralty  and  maritime  jurisdiction,  nothing  can  be 
more  full,  simple,  clear  and  unquestionable  than  the  words  of 
the  grant,  <'  aU  cases."  It  is  subject  to  neither  condition,  excep- 
tion nor  limitation.(a) 

{  35.  There  are  two  classes  of  cases  granted  to  the  Federal 
Judiciary.  In  one  the  nature  of  the  case  is  every  thing,  and 
the  character  of  the  parties  nothing— in  the  other  the  character 
of  the  parties  is  every  thing,  and  the  nature  of  the  case  nothing — 
a  distinction  springing  naturally  out  of  the  purpose  and  char- 
acter of  the  constitution,  to  which  allusion  has  already  been 
made.  '<  All  cases  affecting  ambassadors  and  other  public  min- 
isters and  consuls,"  "  Controversies  between  citizens  of  different 
states,"  &c. ;  in  these,  every  thing  depends  upon  the  character 
of  the  parties. 

"  All  cases  in  law  and  equity  arising  under  this  constitution." 
'^  All  cases  of  admiralty  and  maritime  jurisdiction  ;''  in  these 
every  thing  depends  upon  the  nature  of  the  case,  the  subject 
matter  of  the  suit,  and  nothing  upon  the  character  of  the 
party.(6) 

i  36.  In  none  of  these  cases  does  the  jurisdiction  depend  upon 
the  question  what  British  court,  or  what  court  of  any  other 
country,  had  jurisdiction  of  the  case — and  as  jurisdiction  in 
cases  in  law  and  equity,  depends  simply  on  the  question  whe- 
ther they  arise  under  the  constitution  and  laws  of  the  United 
States,  so  jurisdiction  in  cases  of  admiralty  and  maritime  juris- 
diction, depends  upon  the  admiralty  or  maritime  nature  of  the 
case,  and  in  no  manner  upon  the  question  whether  in  England 
the  cause  would  be  heard  in  the  High  Court  of  Admiralty,  the 
Court  of  King's  Bench,  the  Court  of  Exchequer,  or  the  Court  of 
Chancery,  with  or  without  a  jury. 

^  37.  We  are  not  at  liberty  to  say  that  in  an  instrument  so 
well  considered  and  so  carefully  drawn,  any  words  are  not  signi- 


(a)  Ante,  i  31. 

(A)  AnU,  $  26|  37,  Sd.    6  WhMt  364. 
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ficant,  much  less  can  we  reject  such  a  word  as  a//,  or  deprive  it 
of  its  proper  significance.  It  cannot  be  construed  to  mean  a 
small,  unspecified  and  debateable  portion.  Nor  can  we  add  a 
condition  or  limitation  to  it  All  cases  of  law  and  equity  aris- 
ing under  this  constitution^  &c.,  all  cases  between  citizens^  &c.| 
all  cases  affecting  ambassadors^  &c.  In  these  clauses,  limita- 
tions are  carefully  inserted  and  as  cautiously  they  are  omitted 
in  the  one  under  consideration.  It  would  have  been  easy  to  say, 
*'  all  cases  of  which  the  Court  of  King^s  Bench  in  England 
shall  permit  the  English  High  Court  of  Admiralty,  from  time 
to  time^  to  take  jurisdiction,"  if  it  had  been  intended  to  leave  a 
portion  of  our  legislative  and  judicial  power,  to  be  exercised  or 
regulated  in  Great  Britain  through  all  time.(a) 


(•)  Ante,  k  91.    5  How.  457/ 


CHAPTER  IV. 

Admiralty  and  Maritime  Law. 

i  38.  The  word  admiralty,  in  the  constitution,  cannot  be  d«* 
prived  of  any  of  its  proper  force.  The  word  is  of  frequent  urn 
in  the  maritime  systems  of  many  countries,  and  refers,  especial- 
ly,  to  that  class  of  cases  which  originally  came  within  the 
proper  cognizance  of  the  admiral.  It  is  not  necessary  here  to 
repeat  the  ingenious  and  fanciful  etymologies  of  the  word,  nor 
even  the  more  sound  and  rational  ones.  It  is  sufficient  to  say, 
that  they  are  but  so  many  modes  of  showing  the  relation  be- 
tween his  title  and  his  duties.  Godolphin  devotes  the  first 
chapter  of  his  View  of  his  Admiral  Jurisdiction  to  "  the  etymon 
or  true  original  of  the  word,  with  the  various  appellations  there- 
of," in  which,  and  the  authorities  there  cited,  the  curious  will 
find  all  they  desire.(a) 

§  39.  Every  maritime  nation  has  certain  rules  or  laws  in  re« 
lation  to  ships,  shipping  and  maritime  matters,  which  are  pecu- 
liar  to  itself—- such  as  its  navigation  acts — its  municipal  regula* 
tions  of  its  harbors,  creeks,  and  bays,  and  navigable  rivers,  and 
of  its  own  vessels — its  rules  in  relation  to  drowned  persons — 
wrecks— obstructions  in  rivers — prohibited  nets — royal  fisheries, 
and  other  droits  of  the  admiralty,  constituting  its  maritime  police. 
These  were  originally  enforced  by  the  Admiral  exercising  in  part  a 
high  executive  and  administrative  function,  which  was  a  portion 
of  the  royal  prerogative,  and  was  in  substance  confined  to  the  wa- 
ters and  the  vessels  of  his  own  nation.  The  Admiralty  Court  was 
the  forum  through  which,  and  by  the  aid  of  whose  process, 
when  necessary,  these  local  municipal  and  administrative  laws 
were  enforced,  and  their  violators  punished.  These  are,  pro- 
perty, the  admiralty  law  of  any  country.  Cases  arising  under 
these  laws,  are  cases  of  purely  admiralty  jurisdiction.    Each 


(«}  Abu,  i  21.    Godolphin,  chtpi  1. 
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nation  has  its  own  system  of  admiralty  law,  which  it  changes 
and  modifies  at  pleasure.  It  has  been  remarked,  that  the  mere 
executive  functions  of  the  Admiral,  his  prerogatives  and  perqui* 
sites,  have  no  existence  here.(a) 

i  40.  So  the  word  maritime  is  also  to  have  its  appropriate 
meaning — ^relating  to  the  sea.  The  words  admiralty  and  mari- 
time, as  they  are  used  in  the  CSonstitution  and  acts  of  the  Con- 
gress, are  Vy  no  means  synonimous,  although  able  lawyers,  on 
the  bench  as  well  as  at  the  bar,  seem  sometimes  to  have  so  om- 
sidered  them.  The  word  admiralty  and  the  word  maritime, 
were  evidently  both  inserted  to  preclude  a  narrower  construc- 
tion, which  might  be  given  to  either  word,  had  it  been  used 
alone.(6) 

^  41.  Maritime  cases  are  more  properly  those  arising  under 
the  maritime  law,  which  is  not  the  law  of  a  particular  country, 
and  does  not  rest  for  its  character  or  authority,  on  the  peculiar 
institutions  and  local  customs  of  any  particular  country,  but 
consists  of  certain  principles  of  equity  and  usages  of  trade, 
which  general  convenience  and  a  common  sense  of  justice 
have  established  to  regulate  the  dealings  and  intercourse  of 
merchants  and  mariners,  in  matters  relating  to  the  sea,  in  ail 
the  commercial  countries  of  the  world. (c) 

h  42.  This  maritime  law  does  not  in  the  least  depend  upon 
the  court  in  which  it  is  to  be  administered,  but  furnishes  the 
proper  rule  of  decision  in  cases  to  which  it  applies,  no  matter  in 
what  courts  they  may  be  brought ;  and  it  has  in  fact,  been  ad- 
ministered in  different  countries,  in  different  courts,  each  con- 


(«)  Ante,  ^  3,  4.  Supra^  ^  A3,  Laws  of  Oleron,  35  to  47.  Laws  of  Hanse 
towns.  Art.  1.  Mar.  Ord.  Fnui.  Lib.  1,  passim,  Nav.  6l  Rev.  Laws,  U.  S.  Par- 
desBos  Loix  Mar.,  passim.     Godolphin.  43.    Zoacb,  1  to  28.    Sea  Laws,  51 ,  54. 

ih)  Jnd.  Act,  M-     I  Wheat  335.    6,  Id.  264.    GHp.  528.    12  Pet  741.    Ante, 

4  21  ;  1  Wheat  304 

(c)  3  Kent  Com.  3  edit  1.    Laws  of  Oleron,  Art  14,  15.    Laws  of  Wisby,  Art 

26,  27.     Marine  Ord.  of  France.    Roccus,  introd.    Fardessus  Loix  Mar.    2  Valin. 

177,  188.    Rhod.  Law,  36.    Coamlat,  18.    Godolp.43, 155.    Zouch,  Aas.  9.    Sea 

Iawu,  passim.    Mai  joes,  110.      Zoacb,  Ass.  6. 
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stituted  in  its  own  manner — some  called  Admiralty  Courti 
some  Maritime  Courts — some  Consular  Courts — some  Tribunals 
of  Commerce.  In  England,  the  Court  of  Admiralty,  and  the 
Court  of  Chancery,  especially  enforced  it,  while  truth  was  re- 
quired in  pleading,  but  when  by  the  use  of  a  fictitious  venuei 
the  facts  might  be  laid  as  occurring  in  London,  the  King's 
Bench  took  jurisdiction  and  prohibited  the  Admiralty,  and  thus^ 
in  the  King's  Bench  more  than  in  the  Court  of  Admiralty,  and 
especially  under  Lord  Mansfield,  the  maritime  law"  was  built 
up  and  extended.  In  like  manner,  that  large  portion  of  the 
admiralty  law  which  relates  to  the  royal  revenue,  is  in  England 
administered  in  the  Court  of  Exchequer,  instead  of  the  Court 
of  Admiralty.(a} 

i  43.  The  jurisdiction  of  the  Admiral  and  the  administration 
of  the  admirahy  law  proper — the  local  maritime  law — as  it  be- 
came a  judicial  function  has  thus  passed  into  the  hands  of  the 
courts,  and  they  now  administer  the  admiralty  law  and  the 
maritime  law — ^both  of  which  are  sometimes  called  the  admir- 
alty law,  sometimes  the  Maritime  Law,  and  sometimes  the  Ad- 
miralty and  Maritime  Law,  and  cases  arising  under  them  are 
cases  of  Admiralty  and  Maritime  jurisdiction.(6) 

i  44.  In  the  dififerent  maritime  nations,  these  two,  the  local 
admiralty  law  and  the  general  admiralty  law,  have  been  codified 
for  convenience,  and  are  found  united  in  the  maritime  codes 
and  ordinances  which  those  nations  have  compiled  or  enacted, 
and  which  will  be  further  noticed  in  future  pages  of  this  work, 
when  the  actual  maritime  law  as  administered  in  the  civilized 
nations  of  the  world,  will  be  more  particularly  the  subject  of  in- 
quiry. 

i  46.  In  further  endeavoring  to  ascertain  what  the  framers  of 
the  constitution  meant  by  the  words  "  admiralty  and  maritime," 
it  is  important  to  inquire  more  especially  into  the  admiralty  and 


(a)  Speo.  Kq.  Jorit.    1  Vera.  54.     GUb.  Rep  227.     3  Myl.  &^  Crtig,  45i.      9 
Jir.  909.    3  Bear.  409. 
(*)Aiite,^4.   HmllAd.mtro.lt.   Enkiae's  Uwt  of  Scot  32.    2GaU.Rep.39a 
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maritime  STStems  of  England-^f  Scotland — of  the  British 
American  Colonies — of  the  American  States  under  the  Confedr 
eraiUmj  and  of  Prance.  At  the  time  when  the  Constitution 
was  formed,  English,  Scotch,  American  and  French  conmier- 
cial  enterprize,  composed  most  of  the  maritime  commerce  of 
the  world,  and  snch  was  our  relation  to  them  all,  that  the  great 
men  who  were  laying  the  foundations  of  our  government,  while 
they  did  not  adopt  in  detail,  the  institutions  of  any  other  people, 
cannot  be  presumed,  in  so  important  a  matter,  to  have  been  ig- 
norant o^  or  to  have  overlooked  the  maritime  courts  of  either  of 
those  jurisdictions,  and  they  must  have  been,  in  some  sort,  his- 
torically acquainted  with  them  alL 


CHAPTER    V. 

THE    ENGLISH   ADMIRALTY. 

77ie  Ancient  Jurisdiction  of  the  English  Admiralty. 

\  46.  The  jurisdiction  of  the  English  Admiralty,  as  actually  ex- 
ercised in  its  earliest  days,  and  for  centuries  afterwards,  was  most 
extended,  various  and  ample,  embracing  all  maritime  causes  of 
action,  civil  and  criminal,  of  contract  and  of  tort,  and  all  causes  of 
action  arising  on  sea  or  beyond  sea  in  foreign  countries.(a)  In 
bringing  together  the  proofs  of  this  proposition,  (which,  perhaps, 
many  will  consider  sufficiently  evident  without  formal  proof,) — 
the  hazard  of  being  considered  prolix  and  common  place,  will 
not  deter  me  from  entering  at  length  into  the  subject,  and  spread- 
ing before  the  reader  the  more  important  documents  relating 
to  it. 

§  47.  There  are  no  statutes  granting  jurisdiction  to  the  En- 
glish Admiralty  and  other  superior  courts  in  England.  The 
chancery,  king's  bench,  common  pleas,  exchequer  and  admi- 
ralty are  all,  in  theory,  branches  of  the  royal  prerogative.  It 
is,  therefore,  in  the  acts  and  records  of  prerogative,  in  the  com- 
missions and  ordinances  of  the  monarch,  that  we  are  to  look  for 
the  grants  of  jurisdiction,  and  the  proper  evidence  of  its  legiti- 
mate extent,  except  when  they  are  limited  by  statute. 

i  48.  The  commission  of  the  Admiral  of  England,  by  the 
ancient  and  the  later  patents,  conferred  a  most  ample  jurisdiction, 
in  the  most  unequivocal  terms.  It  was  as  follows : — "  Damns 
et  concedimus^  ^c.  We  give  and  grant  to  N.  the  office  of  our 
great  Admiral  of  England,  Ireland  and  Wales,  and  the  domin- 
ions and  islands  belonging  to  the  same,  also  of  our  town  of 
Calais  and  our  marches  thereof,  Normandie,  Gascoigne,  and 


(a)  1  Gal.  574.    3  Gal  39a    Stewart'i  Ad.  R.  396. 
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Aquitaine ;  and  we  make,  appoint  and  ordain  him  our  Admiral 
&c.,  with  all  privileges,  jurisdictions,  dec,  and  power  in  civil 
causes,  ad  cognoscendum  de  placitu,  to  hold  conusance  of  pleas^ 
debts^  bills  of  exchange^  policies  of  insurance^  accoutUSj  charter 
parties^  contractions^  bills  of  ladings  and  all  other  contracts 
vfhich  any  ways  concern  moneys  due  for  freight  of  ships  hired 
and  let  to  hire,  moneys  lent  to  be  paid  beyond  the  seas  at  the 
hazard  of  the  lender^  and  also  of  any  cause^  btisiness,  or  injury 
whatsoever  J  had  or  done  in  or  upon  or  through  the  seas  or  pub- 
lic riverSf  or  fresh  waters,  streams,  and  havens  and  places  subject 
to  over/lowing,  whatsoever,  within  the  flowing  and  ebbing  of  the 
sea,  upon  the  shores  or  banks  whatsoever  adjoining  to  them  or 
either  of  them,  from  any  the  said  first  bridges  whatsoever,  to- 
wards the  sea,  throughout  our  kingdom  of  England  and  Ireland^ 
or  our  dominions  idforesaid,  or  elsewhere  beyond  the  seas,  or 
in  any  parts  beyond  the  seas  whatsoever,"  &c.(a} 

§  49.  All  the  patents  of  the  office  of  Lord  High  Admiral,  from 
the  b^;iiming  of  dueen  Marjr's  time  (1653)  to  the  time  of  Charles 
the  Second,  are  said  by  2jOuch  to  have  been  conceived  after  one 
and  the  same  form  and  tenor ;  and  from  his  declaration  and  that 
of  Selden,  and  from  the  commissions  to  the  colonial  vice-admi- 
rals and  judges,  hereafter  set  forth,  which  are  said  by  Judge 
Story  to  be  copied  from  them,  I  presume  that,  in  the  matter  of 
judicial  jurisdiction,  the  whole  series  of  commissions,  for  many 
centuries,  has  conferred  the  same  ample  powers,  and  they  will 
be  found  to  be  fully  sustained  by  the  other  solemn  royal  acts 
relating  to  the  same  subject.(&) 

§  50.  By  the  commission  of  Oyer  and  Terminer,  also  granted 
to  the  Admiral,  according  to  stat  28,  Henry  8,  cap.  15,  power  is 
granted  to  hear  and  determine  "  Of  all  and  singular  treasons, 
robberies,  murders,  dec,  as  well  in  and  upon  the  sea,  as  any 
river,  port,  or  fresh  water  creek,  or  place  whatever  within  the 
flowing  of  the  sea  to  the  full,  beneath  the  first  bridges  towards 
the  sea,  or  upon  the  shore  of  the  sea,  or  elsewhere  within  the 
King's  maritime  jurisdiction  of  the  admiralty  of  the  realm,  &c., 


(«)  Zonch  An.  2.    Stewirt'i  Ad.  R.  394.  (i)  5  How.  441. 
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as  well  against  the  peace  and  the  laws  of  the  land,  as  against 
the  King's  laws,  statutes  and  ordinances  of  the  King's  Court  of 
Admiralty ;  and  also  touching  all  and  singular  other  matters 
which  concern  merchants  and  proprietors  of  ships,  masters^ 
shipmenj  mariners,  shipwrights,  fishermen,  workmen,  laborers^ 
sailors,  scavengers,  or  any  others?\a) 

§  51.  The  judgments  or  laws  of  Oleron,  made  by  King 
Richard  I.,  on  his  return  from  the  Holy  Land,  in  the  latter  part 
of  the  twelfth  century,  (according  to  English  judicial  histories,)(6) 
are  among  the  earliest  records  of  prerogative  legislation  on  the 
subject,  of  which  we  have  any  proper  evidence.  That  monarch 
is  said  to  have  remained  some  time  in  the  Island  of  Oleron, 
then  a  part  of  his  dominions,  and  to  have  pronounced  the  judg- 
ments, as  they  are  called,  of  Oleron  ;  and  which  seem  to  be  of 
the  nature  of  the  rescripts  of  the  Roman  Emperors,  and  being 
collected  together,  have  now  existed  as  a  code  of  maritime  law 
for  nearly  seven  hundred  years,  as  respectable  for  its  universal 
authority,  justice  and  equity,  as  venerable  for  its  high  antiquity 
This  code  is  accessible  to  all,  and  will  only  be  referred  to  here 
as  embracing  in  the  most  obvious  construction  of  its  sententious 
judgments,  almost  all  the  variety  of  maritime  contracts,  offences, 
and  liabilities,  occurring  as  well  in  ports  and  harbors,  and  on 
the  coasts,  as  on  the  open  sea. 

In  the  time  of  Henry  the  8th,  they  were  published  as  "  77^ 
judgment  ef  the  sea  of  Masters,  of  Mariners,  and  Merchants^ 
and  €iU  their  doings  ;"  which  is  but  a  literal  translation  of  the 
earlier  French  title  of  the  same  code.  Later  English  publica- 
tions entitle  them  "  The  Naval  Laws  of  Oleron,  instituted  by 
Richard  I.,  King  of  England,  on  his  return  from  the  Holy  Land 
in  the  end  of  the  eleventh  century,  for  the  better  regulation  of 


(fl)  ZoQch,  An.  3. 

(i)  I  am  not  ifoorant  that  Pardetfoi  bai  cleariy  shown,  that  the  lawf  of  Oleron 
were  not  the  prodaction  of  Richard  I. ;  bat  aa  affecting  the  qaeetion  under  conaide- 
ratioB,  the  English  Tiew  of  their  origin  is  alone  important ;  and  the  ablest  English 
writers,  Indading  the  learned  Selden,  have  claimed  them  as  the  production  of  that 
monarch. 
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merchaniSj  owners  and  masters  of  ships,  and  mariners,  and  all 
seafaring  persons,  in  maritime  affairs.^{a) 

§  52.  Zouch  thus  classifies  their  provisions  in  a  very  general 
manner : 

1.  Touching  ships  hired  for  sea  voyages,  and  their  proceedings 
in  the  same. 

2.  Touching  the  safe  keeping  and  delivery  of  goods  received 
into  ships. 

3.  Touching  the  engaging  (selling  or  hypothecating)  of  ships 
or  goods,  in  case  of  necessity. 

4.  Touching  contributions  to  be  made  for  loss,  upon  occasion 
of  common  danger. 

6.  Touching  damages  done  by  or  betwixt  several  ships. 

6.  Touching  the  charge  for  hiring  pilots,  and  their  duty. 

Under  each  of  these  classes,  he  gives  several  specifications, 
and  there  are  many  matters  of  which  he  makes  no  mention, 
including  mariner's  wages. 

}  53.  The  Black  Book  of  the  Admiralty,  is  an  ancient  book  or 
register  of  admiralty  laws,  decisions,  ordinances,  and  proceed- 
ings and  acts  of  the  King,  the  Admiral,  and  the  Court  of  Admi- 
ralty of  England,  from  the  earliest  periods.  It  is  not  known 
with  certainty  when,  or  by  whom,  it  was  collected  or  compiled. 
It  is  of  an  ancient  hand  apparently,  not  written  all  at  once,  nor 
by  one  person  ;  but  the  first  part  in  the  reign  of  Edward  III., 
or  Richard  II.,  and  the  latter  part  in  the  reigns  of  Henry  IV., 
Henry  V.,  and  Henry  VI.,  long  before  the  angry  controversies 
between  the  common  law  courts  and  the  court  of  Admiralty. 
It  has  been  always  considered,  by  all  writers  on  maritime  law, 
as  a  book  of  very  great  authority,  containing  the  ancient  rules 
or  statutes  of  the  English  Admiralty.  Mr.  Selden  styles  it, 
Vetusti  Tribunalis  Maritimi  Commeniarii — and  Codex  Man- 
nseriptus  de  AdmiralUatu  ;  and  says,  there  are  in  it  constitu- 
tions touching  the  Admiralty  of  Henry  I.,  Richard  I.,  King 
John,  and  Edward  1.(6) 

(fl)  Cleinie,  7.  Pet  Ad  App.  Zoacb,  Ah.  3.  1  Pardetsas,  330.  Prynne,  107. 
Miege**  Sea  Law*,  3.    Godolph.  163.    Sea  Lawa,  120. 

(fr)  Zoach,  Aat.  3.  Prynoe,  115.  2  Brow.  Civ.  aod  Ad.  42.  Zoach,  Asa.  1. 
Seld.  Dom.  Mar.  b.  2,  c  28.  2  GalL  398.  Seld.  Pom.  Mar.  b.  2,  c.  28.  NoUa 
to  Forteicae,  cap.  32. 
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}  64.  The  records  of  the  Black  Book  of  the  Admiraltymake  fre- 
quent reference  to  the  laws  of  Oleron  in  maritime  matters,  and 
show  clearly  that  they  were  the  rule  of  decision  in  these 
early  days.  At  that  time,  however  Judicial  as  well  as  executive 
jurisdiction  was  a  Isource  of  power  and  profit  from  the  numerous 
forfeitures  and  other  perquisites,  and  all  courts  were  ingenious 
and  grasping  in  their  efforts  to  extend  their  power.  The  lords, 
in  their  liberties  and  franchises,  by  their  bailiffs  and  other  officers, 
encroached  upon  the  proper  jurisdiction  of  the  Admiral,  and  the 
subject  was  brought  before  the  king  and  his  council  in  the  second 
year  of  Edw.  I.,  and  the  following  ordinances  were  the  result  of 
that  resort  to  royal  prerogative.  They  are  taken  from  the 
learned  Prynne  who  says  he  transcribed  them  from  the  Black 
Book  of  the  Admiralty.(a) 

i  55.  In  the  2d  year  of  Edward  I.  these  two  laws  and  ordi- 
nances were  made  and  published  by  him  and  his  lords  at 
Hastings,  registered  in  the  Black  Book  of  the  Admiralty,  page  29. 

Ilem.  It  is  agreed  at  Hastings  by  the  King  Edward  the  first 
and  his  lords,  that  as  many  lords  had  divers  franchises  to  hold 
pleas  in  parts,  their  seneschals  and  bailiffs  shall  hold  no  plea 
if  it  touch  merchant  or  mariner j  as  well  by  deeds  as  by  obliga- 
tions or  other  deeds,  whether  the  same  amount  to  20  or  40 
shillings,  and  if  any  one  shall  be  indicted  for  doing  the  con- 
trary and  shall  be  convicted,  he  shall  have  the  same  judgment 
as  below  provided. 

i  56.  Item.  Every  contract  made  between  merchant  and 
merchant,  or  merchant  and  mariner  beyond  sea  or  within  the 
flood  mark,  shall  be  tried  before  the  Admiral  and  not  elsewhere^ 
by  the  ordinance  of  the  said  King  Edward  and  his  lords. 

To  which  this  3d  was  added, 

i  67.  Item.  Those  who  are  indicted  because  they  hold  be- 
fore them  hue  and  cry,  or  blood  shedding  in  salt  water  or  within 
the  flood  marks,  if  they  are  of  this  convicted,  shall  be  im- 
prisoned for  two  years,  and  afterwards  shall  be  fined  at  the 
pleasure  of  the  king  and  the  Admiral.(6) 


(a)  Prynne  Animad.  116.    Prynne  Animad.  111. 
(A)  Prynne,  HI.    Andenon  Rep.  89. 
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{  68.  The  ordinances  of  Edw.  I.  were  the  foundation  of  a  con- 
sistent usage  for  a  long  period  of  time.  The  entries  in  the 
Black  Book  of  the  Admiralty  as  quoted  by  Pr3rnne,  show 
deariy  that  the  same  usage  prevailed  in  the  time  of  Edward 
HL  He  quotes  case  of  prizes — ^mariners  wages — demurrage — 
fineigfats  from  and  to  several  ports,  and  marine  torts,  in  which 
constant  reference  is  made  to  the  laws  of  Oleron,  and  the  ordi- 
nances of  Edward  I.  as  the  ancient  law  of  the  admiralty.  He 
also  quotes  from  the  same  book  to  the  same  effect,  the  inquisi- 
tions following :  (a) 

*^  Black  Book  of  the  Admiralty. 

§  59.  Item.  Let  inquisition  be  made  of  all  those  who  im- 
plead any  merchants^  mariners  or  other  men  at  the  common 
law  of  any  thing  pertaining  to  the  ancient  marine  law,  and  if 
any  one  is  indicted  and  convicted,  he  shall  pay  a  fine  to  the 
King  for  his  improper  suit  and  vexation,  and  shall  besides  with- 
draw his  suit  from  the  common  law,  and  bring  it  before  the 
AdmiraPs  Court,  if  he  will  further  prosecute  it."    Page  36. 

^Sem.  Let  inquisition  be  made  of  those  seneschals  and 
bailiffs  of  lords  having  domains  on  the  coasts  of  the  sea,  who 
hold  a  claim  to  hold  any  plea  concerning  merchants  or  mariners 
exceeding  40  shillings  sterling.  •  •  •  And  this  is  the  ordi- 
nance of  Edward  L  at  Hastings  in  the  second  year  of  his 
reign. 

Et  notiu  That  all  contracts  began  and  made  inter  merchant 
and  merchant  beyond  sea  or  within  the  flow  and  reflow  com- 
mimly  called  flood  mark,  shall  be  tried  and  determined  before 
the  Admiral,  and  not  elsewhere,  by  the  aforesaid  ordinance."(&) 

$  60.  And  in  the  49th  year  of  Edward  HI.  (a.d.  1376,)  the 
inquisition  at  Cluinborough,  was  taken  by  eighteen  expert  sea- 
men, '^  men  of  knowledge  and  experience  in  maritime  causes/' 
before  William  Neville,  Admiral  of  the  North ;  Philip  Courtney, 
Admiral  of  the  West ;  and  Lord  Latimer,  Lord  of  the  Cinque 


(a)  Ptynne  Ad.  116, 119. 

(ft)  BUek  B.  Ad.  142, 147.    Aad  Me  pp.  38»  58  lo  6S|  66  to  73.     Vii.  fifSUh 
114 1»  117.    4lMt.l44. 
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Ports.  The  verdicts  there  given  were  desired  to  be  established 
by  the  King's  letters  patent  in  the  Cinque  Ports  and  towns 
adjoining  to  the  Thames  to  be  observed  by  the  owners,  masters 
and  mariners  of  ships  under  penalties.  They  were  enrolled 
amongst  the  records  of  the  tower,  for  the  government  of  the 
Admiralty.  They  cover  a  very  wide  range  of  maritime  causes 
of  complaint  and  of  actions.  The  heads  of  them  are  given  by 
Zouch  and  are  as  follows  :(a) 

i  61.  Heads  of  the  Articles  of  the  Inquisition  taken  at  QtUnr 

borow  in  the  year  1376,  in  tlie  49th  of  King  Edward  the 

TTiirdj  by  eighteen  expert  seamen,  before    WilHam  Nevil^ 

Admiral  of  the  North,  Philip  Courteney,  Admiral  of  the 

Westy  and  the  Lord  Latimer,  Warden  of  the  Cinque  Ports. 

L  OFFENCES  AGAINST  THE  KING  AND  KINGDOM. 

1.  Of  such  as  did  furnish  the  enemy  with  victuals  and  am- 
munition, and  of  such  as  did  traffic  with  the  enemies  without 
special  licence. 

2.  Of  Traytors  goods  detained  in  ships  and  concealed  from 
the  King. 

3.  Of  Pirates,  their  receivers,  maintainers  and  consorters. 

4.  Of  murthers,  manslaughters,  maimes  and  petty  felonies 
committed  in  ships. 

5.  Of  ships  arrested  for  king's  service ;  breaking  the  arrest ; 
and  of  sergeants  of  the  admiralty,  who  for  money  discharge 
ships  arrested  for  the  king's  service;  and  of  mariners  who 
having  taken  pay,  run  away  fix)m  the  king's  service. 

\    i  62.      II.  OFFENCES   AGAINST   THE    PUBLIC   GOOD  OF   THE 

KINGDOM. 

1.  Of  ships  transporting  gold  and  silver. 

2.  Of  carrying  com  over  sea  without  special  licence. 

3.  Of  such  as  turn  away  merchandizes  or  victuals  from  the 
king's  ports. 


(«)  ZoQoh  Am.  1,  90.     Hwly,  Cap.   17,  la     HiU  Ad.  Int  six.    Zoath» 
3,96. 
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4.  Of  forestallers,  regrators,  and  of  such  as  use  false  meas- 
ures, balances,  weights,  within  the  jurisdiction  of  the  admiralty. 

5.  Of  such  as  make  spoil  of  wrecks,  so  that  the  owners, 
coming  within  a  year  and  a  day  cannot  have  their  goods. 

6.  Of  such  as  claim  wrecks,  having  neither  charter  nor  pre- 
scription. 

7.  Of  wears,  riddles,  blindstakes,  water  mills,  &c.,  whereby 
ships  and  men  have  been  lost  or  endangered. 

8.  Of  removing  anchors,  and  cutting  of  buoy-ropes. 

9.  Of  such  as  take  salmons  at  unreasonable  times. 

10.  Of  such  as  spoil  the  breed  of  oysters  or  drag  for  oysters 
and  muscles  at  unreasonable  times. 

11.  Of  such  as  fish  with  unlawful  nets. 

12.  Of  taking  royal  fishv3s,  viz.,  whales,  sturgeons,  porpoises, 
&c.,  and  detaining  one  half  from  the  king. 

}  63.      IIL  OFFENCES  AGAINST  THE  ADMIRAL,  THE  NAVT,  AND 

DISCIPLINE   OF   THE   SEA. 

1.  Of  judges  entertaining  pleas  of  causes  belonging  to  the  ad- 
miral, and  of  such  as  in  admiralty  causes  sue  in  the  courts  of 
common  law,  and  of  such  as  hinder  the  execution  of  the  ad- 
miral's process. 

2.  Of  masters  and  mariners  contemptuous  to  the  admiral. 

3.  Of  the  admiral's  shares  of  waifs  or  derelicts,  and  of  deo- 
dands  belonging  to  the  admiral. 

4.  Of  Flotsan^  Jetson  and  Logon,  belonging  to  the  admiral. 

5.  Of  such  as  freight  strangers'  bottoms,  where  ships  of  the 
land  may  be  had  at  reasonable  rates. 

6.  Of  ship-wrighls  taking  excessive  wages. 

7.  Of  masters  and  mariners  taking  excessive  wages. 

8.  Of  pilots,  by  whose  ignorance  ships  have  miscarried. 

9.  Of  mariners  forsaking  their  ships. 

10.  Of  mariners  rebellious  and  disobedient  to  their  masters. 

§  64.  Chief  Justice  Anderson  also,  in  1664,  declares  that  ac- 
cording to  these  ordinances  of  Edward  I.,  which  he  sets  forth, 
the  admirals  have  used  their  authorities,  to  his  time,  for  things 
done  beyond  the  sea  and  on  the  sea,  and  between  high  and  low 
water  mark,  which  proves  that  the  space  between  high  and  low 
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water  mark  is  to  be  taken  as  part  of  the  sea,  when  the  tide  is 
in.(a) 

§  65.  These  ordinances  of  Edward  I.  and  Edward  IIL,  ap- 
pear to  have  so  strengthened  the  Admiralty,  that  in  its  turn  it 
encroached  upon  other  jurisdictions,  and  usurped  that  which  did 
not  belong  to  it ;  and  complaints  were  made  to  the  King,  not  of 
the  Admirals  exercising  their  ancient  jurisdiction  in  all  maritime 
matters,  but  that  within  the  bodies  of  the  counties  of  the  nation 
they  took  jurisdiction  of  trespasses,  house  breaking,  carrying 
away  goods  on  lands,  of  the  King's  deodands  and  wrecks,  of 
regulating  the  prices  of  provisions,  the  wages  of  labor,  and 
other  things  of  this  sort,  interfering  with  the  every-day  business 
of  the  common  people  on  land.  This  produced  the  statute  13 
Rich.  II.,  cap.  5,  re-enacting  the  proper  maritime  law,  and  the 
usage  of  the  time  of  Edward  III.(&) 

A.  D.  1389—13  Rich.  2,  cap.  5. 

§  66.  "  Item — Forasmuch  as  a  great  and  common  clamor  and 
complaint  hath  been  oftentimes  made  before  this  time,  and  yet  is, 
for  that  the  Admirals  and  their  deputies  hold  their  sessions  with- 
in divers  places  of  this  realm,  as  well  within  franchise  as  with- 
out, accroaching  to  them  greater  authority  than  belongeth  to  their 
office,  in  prejudice  of  our  Lord  the  King,  and  the  common  law 
of  the  realm,  and  in  diminishing  of  divers  franchises,  and  in 
destruction  and  impoverishing  of  the  common  people,  it  is  ac- 
corded and  assented,  that  the  Admirals  and  their  deputies  shall 
not  meddle  from  henceforth  of  anything  done  within  the  realm, 
but  only  of  a  thing  done  upon  the  sea,  as  it  hath  been  used  in 
the  time  of  the  noble  Prince,  King  Edward,  grandfather  of  our 
Lord  the  King  tliat  now  is.''(c) 

§  67.  *'  But  ordy^^  is  but  another  phrase  for  unless  or  except^ 
and  if  either  of  those  words  had  been  used,  (the  realm  of  En- 
gland including  all  the  British  seas),  there  would  hardly  have 


(a)  And  69.  {h)  Prynne,  83. 

(c)  4  Evaitt'  Stat  S71. 
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beoi  any  dispute  about  the  meaning  of  this  act.  The  Admiral 
^  shall  not  meddle  of  any  thing  done  within  the  realm,  except 
of  a  thing  done  upon  the  sea,  as  it  hath  been  and  in  the 
time  of  King  Edward  I.,"  was  evidently  intended  only  to  en- 
force  the  ancient  maritime  jurisdiction,  and  to  cut  off  the  new 
usurpations  of  the  Admirals  on  the  land,  and  not  on  the  water, 
to  the  prejudice  of  the  King's  perquisites,  in  diminishing  the 
franchises  of  the  lords,  and  impoverishing  the  common  people, 
who  were  thus  subject  to  double  exactions.(a) 

§  68.  Between  high  and  low  water  was,  on  all  hands,  held  to 
be  the  sea  when  the  tide  was  in,  and  the  Admiral,  it  seems, 
took  occasion,  from  his  admitted  right  over  the  sea  and  between 
high  and  low  water  mark,  to  extend  it  to  the  land  when  the 
tide  was  out,  and  to  claim  the  valuable  perquisites  of  wrecks, 
always  a  droit  of  the  King  and  not  of  the  Admiralty,  which 
were  often  on  the  land  and  the  water  alternately  as  the  tide 
ebbed  and  flowed,  and  to  the  dams  and  wears  in  the  small 
rivers  and  streams,  and  to  the  ponds — and  in  the  franchises,  liber- 
ties, cities  and  boroughs  within  the  bodies  of  the  counties,  as 
well  cm  land  as  on  water,  they  usurped  the  perquisites  and  pri- 
vileges of  the  King  and  the  Lords.(6) 

§  69.  Another  statute  was  accordingly  passed  two  years  after 
the  last,  evidently  intended  to  remedy  this  abuse,  and  to  protect 
the  common  law  jurisdiction  in  the  bodies  of  the  counties,  that  is, 
on  the  land,  when  the  tide  was  out  and  above  high  watermark, 
and  in  the  tideless  rivers  and  streams  and  ponds ;  as  Chief 
Justice  Anderson  says,  "  the  rivers  which  were  in  the  counties," 
and  to  protect  the  King  and  the  Lords  in  their  perquisites.  It 
was  in  these  words  : 

A.  D.  1391.— 15  Richard  2,  cap.  3. 

i  70.  Item, — At  the  great  and  grievous  complaint  of  all  the 
commons,  made  to  our  lord  the  King  in  this  present  parlia- 


(a)  Piynne,  86. 

{h)  And.  69.    Antfi  art.  M.    Coke  Rtp.  part  5,  106.    Piyanei  116. 
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ment,  for  that  the  Admirals  and  their  deputies  do  incroach  to 
them  divers  jurisdictions,  franchises,  and  many  other  profits, 
pertaining  to  our  lord  the  King,  and  to  other  lords,  cities  and 
boroughs,  other  than  they  were  wont,  or  ought  to  have  of  right, 
to  the  great  oppression  and  impoverishment  of  all  the  commons 
of  the  land,  and  hindrance  and  loss  of  the  King's  profits,  and 
of  many  other  lords,  cities  and  boroughs,  through  the  realm : 
It  is  declared,  ordained  and  established,  that  of  all  manner  of 
contracts,  pleas  and  quarrels,  and  all  other  things  rising  within 
the  bodies  of  the  counties,  as  well  by  land  as  by  water,  and 
also  of  wreck  of  the  sea,  the  Admiral's  Court  shall  have  no 
manner  of  cognizance,  power  nor  jurisdiction,  but  all  such 
manner  of  contracts,  pleas  and  quarrels,  and  all  other  things 
rising  within  the  bodies  of  counties,  as  well  by  land  as  by 
water  as  afore,  and  also  wreck  of  the  sea,  shall  be  tried,  deter- 
mined, discussed  and  remedied  by  the  laws  of  the  land,  and 
not  before  nor  by  the  admiral,  nor  his  lieutenant  in  any  wise ; 
nevertheless  of  the  death  of  a  man,  and  of  a  mayhem,  done  in 
great  ships,  being  and  hovering  in  the  main  stream  of  great  rivers, 
only  beneath  the  bridges  of  the  sam )  rivers,  nigh  to  the  sea,  and 
in  none  other  places  of  the  same  rivers,  the  admiral  shall  have 
cognizance,  and  also  to  arrest  ships  in  the  great  dotes  for  the 
great  voyages  of  the  king  and  the  realm,  saving  always  to  the 
king  all  manner  of  forfeitures  and  profits  thereof  coming,  and 
he  shall  have  also  jurisdiction  upon  the  said  flotes  during  the 
said  voyages,  only  saving  always  to  the  lords,  cities  and  boroughs 
their  liberties  and  franchises."(a) 

§  71.  This  statute  is  not  perfectly  clear,  and  the  obscurity 
arises  apparently  from  the  use  of  the  phrase,  "  within  the  bodies 
of  the  counties,  as  well  by  land  as  by  water,"  which  by  the  com- 
mon law  judges,  in  later  times,  has  been  considered  as  equiva- 
lent to  "  within  the  territorial  limits  of  the  counties."  This  can 
hardly  be  the  proper  force  of  the  language,  since  all  the  coim- 
ties  of  England  bounded  upon  the  seas  or  the  navigable  rivers, 
include  a  large  portion  of  the  water  within  their  territorial  limits 
even  beyond  low  water  mark,  and  it  has  never  been  doubted 


(a)  4  ETta*s  Stat  S71. 
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that  the  counties  extend  at  least  to  low  water  mark,  no  matter 
what  may  be  the  state  of  the  tide ;  yet  it  seems  to  be  equally 
well  settled,  that,  at  high  water,  the  space  between  high  water 
mark  and  tow  water  mark,  is  not  within  the  body  of  the  county. 
That  phrase,  apparently,  must  be  considered  as  appljring  only 
to  the  land  and  to  such  water,  (probably  not  navigable  waters,) 
as  could  not  be  considered  as  a  part  of  the  sea,  or  did  not  con- 
ned with  it  Such  seems  to  have  been  the  opinion  of  Chief 
Justice  Anderscm,  and  of  Lord  Coke  himself.  The  Admiral's 
jurisdiction  extended  only  to  what  was  done  in  the  water,  in- 
cluding the  water  between  high  water  mark  and  low  water 
mark,  by  the  ordinary  and  natural  course  of  the  sea.  <'  Where 
the  sea  ebbs  and  flows,  every  thing  done  on  the  land  when  the 
sea  is  ebbed,  shall  be  tried  at  the  common  law,  for  it  is  tiien 
parcel  of  the  county,  infra  corpus  comitcUus,  Below  the  low 
water  mark,  the  Admiral  has  the  sole  and  absolute  jurisdiction* 
Between  the  high  water  mscrk  and  the  low  water  mark,  the  com- 
mon law  and  the  admiral  have  divisum  imperium,  interchange- 
ably, as  aforesaid,  which  seems  to  be  proved  by  the  statute  13 
Ric  II.,  cap.  5,  confirming  the  usage  in  Edward  I.'s  time — and 
15  Ric.  n.,  cap.  3,  not  mentioning  this  well  known  usage,  does 
not  take  it  away,  but  only  new  usurpations  of  thiags  done  in 
rivers  which  were  in  the  counties."  This  is  declared  by  the 
learned  Prj^nne,  to  be  a  most  clear  resolution  of  the  thing  in 
question,  both  in  point  of  right,  law  and  usage,  from  2  Edw.  I., 
to  his  (Ch.  Justice  Anderson's,)  time,  with  his  genuine  interpre- 
tation of  the  Statutes  of  13  and  15  Ric.  IL  Indeed,  by  a  fa- 
miliar rule  of  construction,  the  Statute  13  Ric.  IL,  recognizing 
and  establishing  as  law,  the  usage  of  the  time  of  Edw.  I.,  could 
not  be  held  to  be  repealed  by  the  Statute  15  Ric.  II.,  unless  the 
act  or  the  usage  were  expressly  repealed  or  abrogated.(a) 

}  72.  This  statute,  however,  though  plainly  not  intended  to 
limit  the  ancient  jurisdiction  of  the  Admiralty,  but  simply  to 
secure  to  the  king  and  the  lords  their  perquisites,  was,  neverthe- 
less, the  means  of  making  the  Admiralty  subject  to  the  same 
encroachments  and  usurpations  as  it  had  previously  been,  and 


(•)  Zoncb,  Am.  5.    Coke's  Rep.  part  5, 106.    And.  Rep.  89.    Prjime,  111. 


40  STAT.  %  HENRT  17. 

which  the  statute  was  intended  to  preyent|  and  in  the  year  1400^ 
the  Statute  2  Hen.  lY.,  was  passed.    It  was  in  these  words : 

A.  D.  1400.    2  Henry  4,  Cap.  11. 

§  73.  "  Item. — Whereas  in  the  statute  made  at  Westminster, 
in  the  13th  year  of  the  Second  King  Richard,  amongst  other 
things  it  is  contained  that  the  Admirals  and  their  deputies  shall 
not  intermeddle  fix)m  thenceforth,  of  any  thing  done  within  the 
realm,  but  only  of  a  thing  done  upon  the  sea,  according  as  it 
hath  been  duly  used  in  the  time  of  the  noble  King  Edward, 
grandfather  to  the  said  King  Richard,  our  Lord  the  King, 
willeth  and  granteth  that  the  said  statute  be  firmly  holden  and 
kept  and  put  in  execution."  This  statute  was  obviously  passed 
for  the  sole  purpose  of  precluding  the  narrow  construction  which 
has  sometimes  been  given  to  13  Rich.  U.  in  connection  with  15 
Rich.  n.(a) 


(a)  $  65,  ee.    4  ETtn'i  Stot  S73. 


CHAPTER  VI. 

The  strife  between  the  Common  Law  Courts^  and  the  Ad- 
nUraltjff  in  the  I6ih  and  I7th  Centuries. 

(  74.  Up  to  this  period  the  strife  between  the  two  jurisdic* 
tioDs  was  a  less  hostile  rivalry  than  at  a  later  period,  when  the 
Admiralty  Court  was  the  subject  of  much  irrational  jealousy 
and  strong  controversy ;  and  in  the  16th  and  17th  centuries 
suffered  much  from  the  violence  of  this  jealousy.    Jealousy, 
says  Edwards,  is  perhaps  a  mild  word  to  apply  to  the  passion 
with  which  the  Superior  Courts  took  up  this  question,  for  there 
appears  to  have  been  more  greediness  than  emulation  at  the 
bottom  of  it    It  was,  says  Prynne,  for  more  jurisdiction,  for  gain, 
not  for  the  public  good,  but  that  one  jurisdiction  might  swallow 
up  the  other.    It  is  to  be  regretted  that  to  no  less  illustrious 
a  personage  than  Lord  Coke,  i^  to  be  ascribed  the  origin  of  this 
jealousy;   and  that  being  the  case,  it  is  not  wonderful  that 
others  should,  from  subserviency  to  the  opinion  of  so  great  a  man, 
have  followed  in  the  same  track,  or  even  have  gone  beyond  it. 
Matters  raged  so  high,  that  a  war  was  declared  between  the  two 
courts.      Prohibitions   were   hurled  from   Westminster    Hall, 
and  without  much  order;    serving,   therefore,    more  to   irri- 
tate   than   to  subdue   the  Admiralty  Court,  which,   though 
powerless  and  without  the  means  of  attack,  obstinately  held  out 
for  its  ancient  and  time  honored  privileges.(a) 

{  75.  In  1575,  in'  the  reign  of  Elizabeth,  the  judges  of  the 
Admiralty  and  the  Common  Law  judges,  before  the  controversy 
had  assumed  that  angry  character  which  it  afterwards  ex- 
hibited, entered  into  an  agreement  on  the  subject  of  prohibi- 
tions. To  this  agreement,  the  Queen  does  not  appear  to  have 
been  in  any  manner  a  party,  but  it  indirectly  had  the  effect  to 
keep  the  peace  between  the  two  jurisdictions ;  as,  subsequently, 
during  the  reign  of  Elizabeth,  no  prohibition  appears  to  have 


(a)  Edwtrd'i  Ad.  Jons.  17.    3  T.  R.  348. 
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been  issued  against  the  Admiralty,  except  two  or  three,  which 
are  mentioned  by  Lord  Coke  in  4th  Institutesw  The  agreemenl 
of  1575  is  worthy  of  notice  as  an  evidence  that  the  Common 
Law  Courts  claimed  a  sort  of  legislative  or  prerogatire  power 
in  matters  of  jurisdiction.  They  do  not  appear  so  much  to  be 
deciding  principles  and  declaring  the  law,  as  granting  requests, 
consenting  to  agreements,  and  making  promises.  It  was  indeed 
so— the  law  was  on  the  side  of  the  Admiralty — the  power  was 
in  the  hands  of  the  Common  Law  judges.(a) 
The  agreement  of  1575  was  as  follows  : 

7%e  Request  of  the  Judge  of  the  Admiralty  to  the  Lord  Ckwf 
Justice  of  her  Majesty's  Bench  and  his  Colleagues^  and  Tlu 
Judged  Agreement^  the  7th  of  May^  1575. 

REQUEST. 

§  76.  That  after  judgment  or  sentence  definitive  given  in  the 
Court  of  the  Admiralty  in  ^ny  cause  and  appeal  made  from  the 
same  to  the  High  Court  of  Chancery ;  that  it  may  please  them 
to  forbear  granting  of  any  writ  of  prohibition,  either  to  the  judge 
of  the  said  court,  or  to  Her  Majesty's  delegates,  at  the  suit  of 
him  by  whom  such  appeal  shall  be  made,  seeing  by  choice  f>f 
remedy  that  way,  in  reason  he  ought  to  be  contented  therewith, 
and  not  to  be  relieved  any  other  way. 

AGREEMENT. 

It  is  agreed  by  the  Lord  Chief  Justice  and  his  colleagues,  that 
after  sentence  given  by  the  delegates,  no  prohibition  shall  be 
granted ;  and  yet  if  there  be  no  sentence,  if  a  prohibition  be  not 
sued  within  the  next  term  following  sentence  in  the  Admiral 
Court,  or  within  two  terms  next  after,  at  the  farthest,  no  pro- 
hibition shall  pass  to  the  delegates. 

REQUEST. 

§  77.  Also,  that  prohibitions  be  not  granted  hereafter  upon 
bare  suggestions  or  surmises,  without  summary  examination 
and  proof  made  thereof,  wherein  it  may  be  lawful  to  the  Judge 
of  the  Admiralty  and  the  party  defendant,  by  tlie  favor  of  the 


(«)  H«n*«  Ad.  Intro,  s.    PrpnM,  98.    Edw.  Ad.  91. 


THE  8TUF£  BETWEEN  THE  COURTS.  43 

ooart,  to  have  counsel,  and  to  plead  for  the  stay  thereof,  if  there 
>h&II  appear  cause. 

AGREEMENT. 

They  have  agreed,  that  the  Judge  of  the  Admiralty  and  the 
party  defendant  shall  have  counsel  in  court,  and  plead  the  stayi 
if  there  may  appear  evident  cause. 

REaUEST. 

§  78.  That  the  Judge  of  the  Admiralty,  according  to  such 
ancient  order  as  hath  been  taken  2  Ed.  I.,  by  the  king  and  his 
council,  and  according  to  the  letters  patents  of  the  Lord  Admiral 
fi>r  the  time  being,  and  allowed  of  by  other  kings  of  this  land 
ever  since,  and  by  custom,  time  out  of  .memory  of  man,  may 
have  and  enjoy  the  cognition  of  all  contracts,  and  other  things 
arising  as  well  beyond  as  upon  the  sea,  without  any  let,  or  pro- 
hibition. 

AGREEMENT. 

This  is  agreed  upon  by  the  said  Lord  Chief  Justice  and  his 
colleagues. 

REQUEST. 

§  79.  That  the  said  Judge  may  have  and  enjoy  the  knowledge 
and  breach  of  charter-parties  made  between  masters  of  ships^ 
and  merchants,  for  voyages  to  be  made  to  the  parts  beyond  the 
seas,  and  to  be  performed  upon,  and  beyond  the  sea,  according 
as  it  hath  been  accustomed,  time  out  of  mind,  and  according  to 
the  good  meaning  of  the  statute  of  32  H.  VIU.  c.  14,  though 
the  same  charter-parties  happen  to  be  made  within  the 
Realm. 

AGREEMENT. 

This  is  likewise  agreed  upon,  for  things  to  be  performed  ei- 
ther upon,  or  beyond  the  seas,  though  the  charter-party  be  made 
upon  the  land,  by  the  statute  of  32  H.  YIII.  c.  14. 

REQUEST. 

1 80.  That  writs  of  corpus  cum  causa  be  not  directed  to  the 
said  Judge  in  causes  of  the  nature  aforesaid  ;  and  if  anyjiappen 
to  be  directed,  that  it  may  please  them  to  accept  the  return 
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thereof,  with  the  cause,  and  not  the  hody,  as  it  hath  always 
been  accustomed. 

AGREEMENT. 

If  any  writ  of  this  nature  be  directed  in  the  causes  before 
specified,  they  are  content  to  return  the  bodies  again  to  the 
Lord  Admiral's  goal,  upon  certificate  made  of  the  cause  to  be 
such,  or  if  it  be  for  contempt,  or  disobedience  done  to  the  court 
in  any  such  cause. 


}  81.  The  Admiralty  jurisdiction,  at  that  time,  appears  to  have 
extended  to  all  cases  of  freight,  charter  parties,  bottomry,  mari« 
ners  wages,  debts  due  to  material  men  for  the  building  and 
repairing  of  ships,  and  generally  to  all  maritime  contracts.  When, 
however,  the  Queen  was  dead,  as  well  ns  most  of  those  who 
were  parties  to  the  agreement,  and  reference   was  made  to 
it.  Lord  Coke  denied  its  authority,  because,  as  he  said,  the 
paper  from  which  it  was  read  to  him,  was  not  subscribed 
with  the  hand  of  any  judge,  and,  on  bis  own  responsibility, 
he  declared  that  the  judges  of  the  King's  Bench  had  never 
assented  to  it — and  prohibitions  were  granted  by  him  more 
than  ever  before.      The  learned  doctors  of  the  Admiralty, 
however,  still   endeavored  to   convince    the  higher   powers, 
that  their  jurisdiction  had  no  temptation  to  encroachment ; 
and  that,  without  wishing  to  enlarge  the  limits  of  their  courtSi 
they  were  only  actuated  by  a  love  of  justice  and  respect  for 
their  native  dignities ;  but  their  outcries  were  little  Ustened  to  by 
their  rapacious  invaders.    The  practisers  in  the  Admiralty  were 
not  the  only  suflTerers  from  this  useless  conflict.    The  merchants 
—the  people — called  loudly  for  a  cessation  of  hostilities,  and 
the  Crown  was  appealed  to  in  1611,  when  the  agreement  of 
1576  was  read  before  the  King,  James  I.,  as  an  agreement  to 
which  the  judges  of  the  common  law  and  the  Admiralty  were 
parties.    At  that  time  a  specification  of  grievances  was  submit- 
ted to  the  King  by  the  Lord  High  Admiral,  and  the  Judge  of 
the  Admiralty.    His  Majesty  ordered  Dr.  Dunn,  the  Judge  of 
the  Admiralty,  to  arrange  the  matters  of  complaint  in  specific  arti- 
cles, and,  it  seems,  to  submit  them  to  the  common  law  judges,  to 
be  answered  by  them ;  and  they  are  said,  by  Lord  Coke,  to  have 
made  the  answers  which  he  gives,  and  which  breath  his  irnpe^ 
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rioas  spirit  The  irresolute  James  does  not  appear  to  have 
made  any  order  ia  the  premises,  but  to  have  allowed  the  agree- 
ment of  1575  and  the  Court  of  Admiralty,  to  defend  themselves 
u  they  best  could,  and  Lord  Coke  triumphed.(a) 

This  list  of  grievances  is  known  as  Articuli  AdmiralitcUis. 
They  are  as  follows,  with  the  caption  of  Lord  Coke  : 

Articuli  AdmiralUalis. 

i  82.  The  complaint  of  the  Lord  Admiral  of  England  to  the 
Kings  most  Excellent  Majesty  against  the  Judges  of  the  Realm, 
concerning  Prohibitions  granted  to  the  Court  of  the  Admiralty 
11  die  Ftbr.  uUimo  die  Termini  Hillarii,  Anno  8  Jac  Regis : 
The  effect  of  which  complaint  was  after  by  his  Majesties 
commandment  set  down  in  Articles  by  Doctor  Dun,  Judge  of 
the  Admiralty ;  which  are  as  foUoweth,  with  answers  to  the 
same  by  the  Judges  of  the  Realm :  which  they  afterwards 
confirmed  by  three  kinds  of  Authorities  in  Law.  1.  By  Acts 
of  Parliament.  2.  By  Judgments  and  judicial  proceedings : 
and  lastly,  by  Book  cases.(6) 

Certain  Grievances,  whereof  the  Lord  Admiral  and  his  Officers 
of  the  Admiralty  do  especially  complain,  and  desire  redress. 

§  83.  Isi  Objection.  That  whereas  the  conusance  of  all  con- 
tracts and  other  things  done  upon  the  sea  belongeth  to  the 
Admiral  jurisdiction,  the  same  are  made  triable  at  the  common 
law,  by  supposuig  the  same  to  have  been  done  in  Cheapside, 
or  such  places. 

T%B  Answer.  By  the  laws  of  this  realm  the  Court  of  the 
Admiral  bath  no  conusance,  power  or  jurisdiction  of  any  man- 
ner of  contract,  plea  or  querele  within  any  county  of  the  realm, 
either  upon  the  land  or  the  water :  but  every  such  contract,  plea 
or  querele,  and  all  other  things  rising  within  any  county  of  the 
nalm,  either  upon  the  land  or  the  water,  and  also  wreck  of  the 
tea  ought  to  be  tried,  determined,  discussed  and  remedied  by  the 
laws  of  the  land,  and  not  before,  or  by  the  Admiral  nor  his 
Lieutenant  in  any  manner.    So  as  it  is  not  material  whether 


(«)  Hall*!  Ad.  Intro,  z.     Pryimt,  99.    Edwftfd*i  Ad.  90.     HaU*«  Ad.  lutro.  zxii 
(»)  ZMNb  latra.    4lMtl34. 
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the  place  be  upon  the  water  infra  fluxum  and  refluxum  aqtuB ; 
but  whether  it  be  upon  any  water  within  any  county.  Where- 
fore we  acknowledge  that  of  contracts,  pleas  and  querela  made 
upon  the  sea,  or  any  part  thereof  which  is  not  within  any 
county  (from  whence  no  trial  can  be  had  by  twelve  men)  the 
Admiral  hath,  and  ought  to  have  jurisdiction.  And  no  precedent 
can  be  showed  that  any  prohibition  hath  been  granted  for  any 
contract,  plea  or  querele  concerning  any  marine  cause  made  or 
done  upon  the  sea«  taking  that  only  to  be  the  sea  wherein  the 
Admiral  hath  jurisdiction,  which  is  before  by  law  described  to 
be  out  of  any*  county.  See  more  of  this  matter  in  the  answer 
to  the  sixilh  article. 

i8i.  2d  Objection.  When  actions  are  brought  in  the  Adrni* 
ralty  upon  Imrgains  and  contracts  made  beyond  the  seas, 
wherein  the  common  law  cannot  administer  justice,  yet  in 
these  cases  prohibitions  are  awarded  against  the  Admiral 
CJourt 

7%e  Answer.  Bargains  or  contracts  made  beyond  the  seas 
wherein  the  common  law  cannot  administer  justice  (which  is 
the  effect  of  this  article)  do  belong  to  the  constable  aifd  mar- 
shal :  for  the  jurisdiction  of  the  Admiral  is  wholly  confined  to 
the  sea,  which  is  out  of  any  county.  But  if  any  indenturci 
bond  or  other  specialty,  or  any  contract  be  made  beyond  sea  for 
doing  of  any  act  or  payment  of  any  money  within  this  realmy 
or  otherwise,  wherein  the  common  law  can  administer  justice, 
and  give  ordinary  remedy ;  in  these  cases  neither  the  constable 
and  marshal,  nor  the  Court  of  the  Admiralty  hath  any  jurisdic- 
tion. And,  therefore,  when  this  Court  of  the  Admiralty  hath 
dealt  therewith  in  derogation  of  the  common  law,  we  find  that 
prohibitions  have  been  granted,  as  by  law  they  ought. 

§  85.  Zd  Objection.  Whereas  time  out  of  mind  the  Admiral 
Court  hath  used  to  take  stipulations  for  appearance  and  per- 
formance of  the  acts  and  judgments  of  the  same  court :  it  is 
now  affirmed  by  the  judges  of  the  common  law  that  the  Admi- 
ral Court  is  no  Court  of  Record,  and  therefore  not  able  to  take 
such  stipulations :  and  hereupon  prohibitions  are  granted  to  the 
utter  overthrow  of  that  jurisdiction. 
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T^e  Answer.  The  Court  of  the  Admirahy  proceeding  by  the 

civil  law  is  no  Court  of  Record,  and  therefore  cannot  take  any 

such  recognizance  as  a  Court  of  Record  may  do.     And  for 

taking  of  recognizances  against  the  laws  of  the  realm,  we  find 

that  prohibitions  have  been  granted,  as  by  law  they  ought 

And  if  an  erroneous  sentence  be  given  in  that  court,  no  writ  of 

error,  but  an  appeal  before  certain  delegates  doth   lie,  as  it 

ippeareth  by  the  statute  of  8  Eliz.  Reginas,  cap.  6,  which  pro- 

Tcth  that  it  is  no  Court  of  Record. 

§  86.  4/A  Objection.  That  charter-parties  made  only  to  be 
performed  upon  the  seas,  are  daily  withdrawn  from  that  court 
by  prohibitions. 

The  Answer.  If  the  charter-party  be  made  within  any  city, 
port,  town  or  county  of  this  realm,  although  it  be  to  be  per- 
formed either  upon  the  seas  or  beyond  the  seas,  yet  is  the  same 
to  be  tried  and  determined  by  the  ordinary  course  of  the  com- 
mon law,  and  not  in  the  Court  of  the  Admiralty.  And  there- 
fore when  that  court  bath  incroached  upon  the  common  law  in 
that  case,  the  Judge  of  the  Admiralty  and  party  suing  there 
have  been  prohibited,  and  oftentiiiSes  the  party  condenmed  in 
great  and  grievous  damages  by  the  laws  of  the  realm. 

t 
§  87.  5ih  Objection.  That  the  clause  of  Non  obstante  Statute^ 

which  hath  foundation  in  his  Majesty's  Prerogative,  and  is  cur- 
rent in  all  other  grants,  yet  in  the  Lord  Admiral's  Patent  is  said 
to  be  of  no  forc«  to  warrant  the  determination  of  the  causes  com- 
mitted to  him  in  his  Lordship's  Patent,  and  so  rejected  by  the 
judges  of  the  common  law. 

The  Answer.  Without  all  question  the  statutes  of  13  R.  2, 
cap.  3, 16  R.  2  cap.  6,  and  2  H.  4,  cap.  11,  being  statutes  declar- 
ing the  jurisdiction  of  the  Court  of  the  Admiral,  and  wherein 
all  the  subjects  of  the  realm  have  interest,  cannot  be  dispensed 
with  by  any  non  obstante,  and  therefore  not  worthy  of  any 
answer :  but  by  colour  thereof,  the  Court  of  the  Admiralty  hath 
contrary  to  those  Acts  of  Parliament  incroached  upon  the  juris- 
diction of  the  common  law  to  the  intolerable  grievance  of  the 
subjects,  which  hath  oftentimes  urged  them  to  complain  in  your 
Majesty's  Courts  of  ordinary  justice  at  Westminster  for  their  re- 
lief in  that  behalf. 
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}  88.  6th  Objection.  To  (he  end  that  the  Admiral  Jurisdiction 
may  receive  all  manner  of  impeachment  and  interruption^  the 
rivers  beneath  the  first  bridge8,(a)  where  it  ebbeth  and  flowetb| 
and  the  ports  and  creeks  are  by  the  judges  of  the  common  law 
afSrmed  to  be  no  part  of  the  seas,  nor  within  the  Admiral  Juris- 
diction :  and  thereby  prohibitions  are  usually  awarded  upon 
actions  depending  in  that  court,  for  contracts  and  other  things 
done  in  those  places;  notwithstanding  that  by  use  and  practice 
time  out  of  mind,  the  Admiral  Court  have  had  jurisdiction  within 
such  ports,  creek  and  rivers. 

77te  Answer.  The  like  answer  as  to  the  first.  And  it  is  fur- 
ther added,  that  for  the  death  of  a  man,  and  of  mayhem  (in 
those  two  cases  only)  done  in  great  ships,  being  and  hovering 
in  the  main  stream  only  beneath  the  points(a)  of  the  same  rivers 
nigh  to  the  sea,  and  no  other  place  of  the  same  rivers,  nor  in  other 
causes,  but  in  those  two  only,  the  Admiral  hath  cognizance. 
But  for  all  contracts,  pleas  and  querels  made  or  done  upon  a 
river,  haven  or  creek  within  any  county  of  this  realm,  the  Ad- 
miral without  question  hath  not  any  jurisdiction,  for  then  he 
should  hold  plea  of  things  done  within  the  body  of  the  county, 
which  are  triable  by  verdict  of  twelve  men,  and  merely  deter- 
minable by  the  common  law,  and  not  within  the  Court  of  the 
Admiralty  according  to  the  civil  law.  For  that  Were  to  change 
and  alter  the  laws  of  the  realm  in  those  cases,  and  make  those 
contracts,  pleas  and  querels  triable  by  the  common  laws  of  the 
realm  to  be  drawn  ad  aliud  examen,  and  to  be  sentenced  by  the 
Judge  of  the  Admiralty  according  to  the  civil  laws.  And  how 
dangerous  and  penal  it  is  for  them  to  deal  in  these  cases,  it 
appeareth  by  judicial  precedents  of  former  ages.  But  see  the 
answer  to  the  first  article. 

§  89.  7th  Objection.   That  the  agreement  made  in  Anno 
Domini,  1576,  between  the  Judges  of  the  Kings  Bench  and 
the  Court  of  the  Admiralty  for  the  more  quiet  and  certain  eze 
cution  of  Admiral  Jurisdiction,  is  not  observed  as  it  ought  to  be. 


(a)  P9nU$,  pontibu9,  bridget— it  will  be  perctiTed,  are  traiMkted  by  Lord  Coke, 
pointe,  nieaniiiff  Uie  head  laada  at  the  month  of  the  riTexe— a  gjnm  perretaioa  of 

language. 
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The  Answer.  The  supposed  agreement  mentioned  in  this  arti- 
cle hath  not  as  yet  been  delivered  unto  us,  but  having  heard  the 
same  read  over  before  his  Majesty  (out  of  a  paper  not  subscribed 
with  the  hand  of  any  judge)  we  answer,  that  for  so  much  there- 
of as  differeth  from  these  answers,  it  is  against  the  laws  and 
statutes  of  this  realm ;  and  therefore  the  Judges  of  the  King's 
Bench  never  assented  thereunto,  as  is  pretended,  neither  doth 
the  phrase  thereof  agree  with  the  terms  of  the  laws  of  the 
realm. 

i  90.  8ih  Objection.  Many  other  grievances  there  are,  which, 
in  discussing  of  these  former,  will  easily  appear  worthy  also  of 
reformation. 

77ie  Answer.  This  article  is  so  general,  as  no  particular 
answer  can  be  made  thereunto,  only  that  it  appeareth  by  that 
which  hath  been  said,  that  the  Lord  Admiral,  his  Officers  and 
Ministers  principally  by  colour  of  the  said  void  non  obstante  and 
for  want  of  learned  advice,  have  unjustly  incroached  upon  the 
common lawsof  this  realm, whereof  the  marvail  is  the  less,  for  that 
the  Lord  Admiral,  his  Lieutenants,  Officers  and  Ministers  have 
without  all  colour,  incroached  and  intruded  upon  a  right  and 
prerogative  due  to  the  crown,  in  that  they  have  seized  and  con- 
verted to  their  own  uses,  goods  and  chattels  of  infinite  value, 
taken  by  pirates  at  sea,  and  other  goods  and  chattels  which  in 
no  sort  appertain  unto  his  lordship  by  his  letters  patents,  where- 
in the  said  twn  obstante  is  contained,  and  for  the  which  he  and 
his  Officers  remain  accountable  unto  his  Majesty.  And  they 
now  wanting,  in  this  blessed  time  of  peace,  causes  appertaining 
to  their  natural  jurisdiction,  they  uow  incroach  upon  the  juris- 
diction of  the  common  law,  lest  they  should  sit  idle  and  reap 
no  profit  And  if  a  greater  number  of  prohibitions  (as  they 
affirm)  hath  been  granted  since  the  great  benefit  of  this  happy 
peace,  than  before  in  time  of  hostility,  it  moveth  from  their 
own  incroachments  upon  the  jurisdiction  of  the  common  law. 
So  as  they  do  not  only  unjustly  incroach,  but  complain  also 
of  the  Judges  of  the  Realm  for  doing  of  justice  in  these 
cases." 

^91.  The  common  law  jiidgos  seem  to  have  met  with  no 

'  7 
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further  check  during  the  residue  of  the  reign  of  James 
and  the  first  seven  years  of  the  reign  of  Charles  I.  In  that  fi 
the  Lord  High  Admiral  and  Sir  Henry  Martyn,  the  Judge 
the  Admiralty,  brought  the  matter  again  before  the  King  i 
Lords  of  his  Council,  before  whom  the  matters  between  the  . 
miralty  and  the  Judges  were  several  times  heard  and  debater 
large,  and  at  last  these  ensuing  articles  were  drawn  up,  re 
agreed,  and  resolved  at  the  Council  board,  by  the  King  himi 
and  all  the  Lords  of  his  Council,  twenty-three  in  number, 
eluding  Lord  Keeper  Coventry  and  I^ord  Privy  Seal  Monta§ 
eminent  lawyers,  and-  signed  by  all  the  twelve  judges  of 
common  law  courts,  and  by  the  "  grand  lawyer,  Mr.  Willi 
Noye,  Attorney-General,  a  great  professor  and  pillar  of  the  o 
mon  law,"  and  by  the  Judge  of  thevldmiralty,  entered  in 
Council  Table  Register  of  Causes,  and  the  original  by  his  ] 
jesty's  command,  kept  in  the  Council  chest.(a) 

At  Whitehall,  18th  of  February,  1632. 

Present : 
The  King's  Most  Excellent  Majesty. 

Lord  Keeper,  Lord  V.  Wimble  ton, 

Lord  Archb.  of  York,  Lord  Vis.  Wentworth, 

Lord  Treasurer,  Lord  V.  Faukland, 

Lord  Privy  Seal,  Lord  Bishop  of  London, 

Earl  Marshall,  Lord  Cottington, 

Lord  Chamberlain,  Lord  Newburgh, 

Earl  of  Dorset,  Mr.  Treasurer, 

Earl  of  Carlisle,  Mr.  Comptroller, 

Earl  of  Holland,  Mr.  Vice-Chamberlain, 

Earl  of  Darby,  Mr.  Secretary  Coke, 
Lord  Chancellor  of  Scotland,  Mr.  Secretary  Windebanke. 
Earl  Morton. 

§92.  "This  day  his  Majesty  being  present  in  Council, 
articles  and  propositions  following  for  the  accommodating 
settling  of  the  differences  concerning  prohibitions  arising 
tween  his  Majesty's  Courts  of  Westminster  and  his  Cour 


(a)  Frynnt  Ad.  lOa 
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Admiralty,  were  fully  debated,  and  resolved  by  the  Board.  And 
"were  then  likewise  upon  reading  the  same  as  well  before  the 
Judges  of  his  Highnesse  said  Courts  at  Westminster,  as  before 
the  Judge  of  his  said  Court  of  Admiralty,  and  his  Attorney- 
General,  agreed  unto  and  subsigned  by  them  all  in  his  Majesty's 
presence,  and  the  transcript  thereof  ordered  to  be  entered  into 
the  register  of  Council  Causes  and  the  original  to  remain  in  the 
Council  chest 

5  93.  "  1.  If  suit  shall  be  commenced  in  the  Court  of  Admi- 
ralty upon  contracts  made,  or  other  things  personally  done 
beyond  the  seas,  or  upon  the  sea,  no  prohibition  is  to  be 
awarded. 

§  94.  "2.  If  suit  before  the  Admiral  for  freight  or  mariners' 
wages,  or  for  the  breach  of  charter-parties  for  voyages  to  be 
made  beyond  the  sea,  though  the  charter-parties  happen  to  be 
made  within  the  realm,  and  although  the  money  be  payable 
within  the  realm,  so  as  the  penalty  be  not  demanded,  a  prohibi- 
tion is  not  to  be  granted  ;  but  if  suits  be  for  the  penalty,  or  if 
question  be  made  whether  the  charter-partie  were  made  or  not ; 
or  whether  the  plaintiff  did  release  or  otherwise  discharge  the 
same  within  the  realme,  that  is  to  be  tried  in  the  King's  Courts 
at  Westminster,  and  not  in  the  King's  Court  of  Admiralty,  so 
that  first  it  be  denied  upon  oath,  that  a  charter-partie  was  made, 
or  a  denial  upon  oath  tendered. 

%  95.  "  3.  If  suit  shall  be  in  the  Court  of  Admiralty  for  build- 
ing, amending,  saving,  or  necessary  victualling  of  a  ship,  against 
the  ship  itself,  and  not  against  any  party  by  name,  but  such  as 
for  his  interest  makes  himself  a  party,  no  prohibition  is  to  be 
granted,  though  this  be  done  within  the  realm. 

§  %.  "  4.  Likewise  the  Admiral  may  inquire  of,  and  redresse 
all  annoyances  and  obstructions  in  all  navigable  rivers,  beneath 
the  first  bridges,  that  are  any  impediments  to  navigation,  or 
passage  to,  and  from  the  sea,  and  also  try  personal  contracts 
and  injuries  done  there,  which  concern  navigation  upon  the  sea, 
and  no  prohibition  is  to  be  granted  in  such  cases. 
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}  97.  "  6.  If  any  be  imprisoned,  and  upon  Habeas  Carpus^  if 
any  of  these  be  the  cause  of  imprisonment,  and  that  be  so  cer- 
tified, the  partie  shall  be  remanded. 
(Signed,) 
Thomas  Richardson,       William  Jones,      Robert  Barkley, 
Ro.  Heath,  George  Croke,        Fran.  Crawley, 

Humphry  Davenport,      Tho.  Trevor,         Henry  Marten, 
John  Den  ham,  Geo.  Vernon,         William  Noye, 

Rich.  Hutton,  James  Weston, 

Ex.  T.  Meautys." 

§  98.  I  take  these  from  Prynne,  who  was  keeper  of  the  re- 
cords, and  had  the  means  of  securing  the  greatest  accuracy, 
and  who  seems  to  have  had  them  carefully  examined  and  cer- 
tified, and  sets  them  out  at  length,  in  form,  and  with  the  signa- 
tures. They  may  be  found  in  one  form  or  another  published 
in  many  other  places,  but  no  two  copies  that  I  have  seen,  agree 
in  all  the  imix)rtant  particulars,  especially  in  the  second  and 
fourth  paragraphs ;  and  it  is  not  a  little  remarkable  that,  having 
been  preserved  by  Sir  George  Croke,  (who  himself  signed  them,) 
and  published  in  two  editions  of  his  reports,  without  criticism 
or  comment,  as  evidence  of  the  law,  and  referred  to  in  the 
index — word  Admiralty — in  the  third  edition  of  those  reports, 
after  the  death  of  Sir  George  Croke,  and  of  most,  if  not  all,  the 
Judges  and  Councillors  who  signed  them,  they  should  have 
been,  without  reason  or  apology,  omitted,  and  their  place  left 
blank  on  the  page,  while  the  origin&l  reference  to  them  was 
allowed  to  stand  in  the  index,  and  so  remains  in  all  subsequent 
editions  of  Croke,  to  this  day.  This  very  extraordinary  muti- 
lation of  a  book,  then  of  high  authority  in  the  courts,  tends  to 
show  thai  the  common  law  jurists,  who  did  not  themselves 
actually  perpetrate,  were  still  willing  to  connive  at  acts  of  fal- 
sification of  documents  and  books,  to  accomplish  a  triumph 
originally  attempted  from  unworthy  motives,  and  pursued  with 
persevering  zeal,  apparently,  from  pride  of  opinion  or  motives 
as  discreditable  as  those  in  which  the  controversy  bad  origi* 
iiated.(a) 


{at  Donlap'f  Ad.  Piiic,  13.     Zoach,  Am.  7.    Godolph.  158.     Cro.  Car.  Lend. 
1657,  fint  edit  and  1671 »  aecood  edit. ;  and  lobteqiieat  editioni.    Pryao*,  IOOl 
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f  99.  These  articles  were  not  liable  for  the  objection  that  they 
not  signed,  and  for  a  number  of  years  they  kept  the  peace 
T>etween  the  courts.    The  troubles  however  between  the  King 
cknd  the  Parliament  and  his  people  soon  commenced,  and  re- 
sulted in  the  overthrow  of  the  royal  authority  and  the  estab- 
lishment of  the  Protectorate.    Little  more  is  now  known  of  the 
<x>nte8t,  except  that  it  was  probably  renewed  as  soon  as  the 
check  of  royal  authority  was  withdrawn.    The  Republican  Par- 
liament was  then  called  upon  by  the  friends  of  trade  and  com- 
merce, to  take  sides  with  the  Admiralty,  and  to  secure  to  the 
people  the  benefits  of  its  more  enlarged  jurisdiction,  and  the 
ordinance  of  1648  was  the  consequence.(a) 
It  was  as  follows : 

Exirad  frwn  ScohelVs  Collection  of  the  Ads  and  Ordi" 
nances  of  the  Republican  Government  of  England.  Anno 
1648— ^ge  147. 

Chapter  112. 

The  Jurisdiction  of  the  Court  af  Admiralty  settled. 

§  100.  '*  The  Lords  and  Commons  assembled  in  Parliament, 
finding  many  inconveniences  daily  to  arise,  in  relation  both  to 
the  trade  of  this  Kingdom,  and  the  Commerce  with  foreign  parts, 
through  the  uncertainty  of  jurisdiction  in  the  trial  of  maritime 
causes,  do  ordain  and  be  it  ordained  by  the  authority  of  Parlia- 
ment. That  the  Court  of  Admiralty  shall  have  cognizance 
and  jurisdiction  against  the  ship  or  vessel,  with  the  tackle,  api- 
parel  and  furniture  thereof;  in  all  causes  which  concern  the 
repairing,  TictaaUing  and  furnishing  provisions  for  the  seltiag 
of  such  ships  or  vessels  to  sea ;  and  in  all  cases  of  bottomry, 
and  likewise  in  contracts  made  beyond  the  seas  concerning 
shipping  (Mr  navigation  or  damages  happening  thereon,  or  ari- 
sing at  sea  in  any  voyage  ;  and  likewise  in  all  cases  of  charter 
parties  or  contracts  for  freight,  bills  of  lading,  mariners'  wages, 
or  damages  in  goods  laden  on  board  ships,  or  other  damages 
done  by  one  ship  or  vessel  to  another,  or  by  anchors,  or  want 
lying  of  buoys,  except  always  that  the  said  Court  of  Admiralty 
shall  not  hold  pleas  or  admit  actions  upon  any  bills  of  exchange 
or  accounts  betwixt  merchant  and  merchant  or  their  factors. 


(#)  Hairs  Ad.  iatra  ud. 
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§  101.  "  And  be  it  ordained,  That  in  all  and  every  the  mat- 
ters aforesaid,  the  said  Admiralty  Court  shall  and  may  proceed 
and  take  recognizances  in  due  form,  and  hear,  examine,  and 
finally  end,  decree,  sentence  and  determine  the  same  according 
to  the  laws  and  customs  of  the  sea,  and  put  the  same  decrees 
and  sentences  in  execution  without  any  let,  trouble  or  impeach- 
ment whatsoever,  any  law,  statute  or  usage  to  the  contrary 
heretofore  made  in  any  wise  notwithstanding ;  saving  always 
and  reserving  to  all  and  every  person  and  persons,  that  shall 
find  or  think  themselves  aggrieved  by  any  sentence  definitive, 
or  decree  having  the  force  of  a  definitive  sentence,  or  importing 
a  damage  not  to  be  repaired  by  the  definitive  sentence  given  or 
interposed  in  the  Court  of  Admiralty,  in  all  or  any  of  the  cases 
aforesaid,  their  right  of  appeal  in  such  form  as  hath  heretofore 
been  used  from  such  decrees  or  sentences  in  the  said  Court  of 
Admiralty. 

^  102.  "  Provided  always,  and  be  it  further  ordained  by  the 
authority  aforesaid,  that  from  henceforth  there  shall  be  three 
judges  always  appointed  of  the  said  court,  to  be  nominated  from 
time  to  time  by  both  houses  of  Parliament  or  such  as  they  shall 
appoint ;  and  that  every  of  the  judges  of  the  said  court  for  the 
time  being,  that  shall  be  present  at  the  giving  of  any  definite 
sentence  in  the  said  Court,  shall  at  the  same  time,  or  before 
such  sentence  given  openly  in  Court,  deliver  his  reasons  in  law 
of  such  his  sentence,  or  of  his  opinion  concerning  the  same  ; 
and  shall  also  openly  in  Court  give  answers  and  solutions  (as 
far  as  he  may)  to  such  laws,  customs  or  other  matter  as  shall 
have  been  brought  or  alleged  in  Court,  on  that  part  against 
whom  such  sentence  or  opinion  shall  be  given  or  declared  res- 
pectively." 

Provided  also,  That  this  Ordinance  shall  continue  for  three 
years  and  no  longer. 

Passed,  the  12lh  April  1648. 

Made  perpetual  by  Ordinances  of  2nd  April,  1641.  C.  3. — 
1654.  C.  21.  and  1645.  C.  10. 

Expired  at  the  Restoration,  anno  1660.(a) 

}  103.  Under  this  Ordinance  the  Admiralty  was  administered 


(a)  Hall*!  Ad.  iiitro.  p.»iv. 
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till  the  Restoration  by  Dr.  Godolphin,  who  had  been  one  of  the 
Judges  of  the  Admirahy  Under  Cromwell,  and  had  written 
his  View  of  the  Admiral  Jurisdiction.  So  great  was  his  reputa- 
tion for  integrity  and  knowledge,  that  at  the  Restoration  he  was 
made  King's  Advocate,  and  he  immediately  published  his  work 
ia  which  the  actual  jurisdiction  of  the  Court  is  thus  set  forth.(a) 

§  104.  "  Within  the  cognizance  of  this  jurisdiction  are  all  af- 
fairs that  peculiarly  concern  the  Lord  high  Admiral,  or  <any  of 
his  ofiicers  quaienus  such ;  all  matters  immediately  relating  to 
the  navies  of  the  kingdome,  the  vessels  of  trade,  and  the  owners 
thereof,  as  such  ;  all  affairs  relating  to  mariners,  whether  ship- 
officers  or  common  mariners,  their  rights  and  privileges  respect- 
ively ;  their  office  and  duty ;  their  wages  ;  their  offences,  whe- 
ther by  wilfulness,  casualty,  ignorance,  negligence,  or  insuffici- 
ency, with  their  punishments.  Also  all  affairs  of  commanders 
at  Sea,  and  their  under-officers,  with  their  respective  duties, 
privileges,  immunities,  offences,  and  punishments. 

§  105.  ''In  like  manner  all  matters  that  concern  owners  and 
proprietors  of  ships,  as  such ;  and  all  Masters,  Pilots,  Steersmen, 
Boatswains,  and  other  Ship-Officers ;  all  Ship-wrights,  Fisher- 
men, Ferry-men,  and  the  like ;  also  all  causes  of  seizures,  and 
Captores  made  at  Sea  whether  jure  Belli  Publici,  or  jure  Belli 
Privaii  by  way  of  Reprizals,  or  jure  nullo  by  way  of  Piracy ; 
Also  all  Charter-parties,  Cocquets,  Bills  of  Lading,  Sea-Com- 
missions, Letters  of  safe  Conduct,  Factories,  Invoyces,  Skippers 
Rolls,  Inventories,  and  other  Ship-papers  ;  Also  all  causes  of 
Fraight,  Mariners  wages.  Load-manage,  Port-charges,  Pilotage, 
Anchorage,  and  the  like. 

§  106.  "  Also  all  causes  of  Maritime  Contracts  indeed^  or  as  it 
were  Contracts,  whether  upon  or  beyond  the  Seas  ;  all  causes 
of  mony  lent  to  Sea  or  upon  the  Sea,  called  Fcenus  Nauticvm^ 
Peeunia  trajectitia,  usura  maritirna,  Bomarymont/,  the  Gross 
Adventure,  and  the  like;  all  causes  of  pawning,  hypothecating, 
or  pledging  of  the  ship  it  self,  or  any  part  thereof,  or  her  Lading, 
or  other  things  at  Sea ;  all  causes  of  Jactus^  or  casting  goods 
over  board ;  and  Contributions  either  for  Redemption  of  Ship 

(«)  Godolph.  43. 
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or  Lading  in  case  of  seizure  by  Enemies  or  Pyrats^  or  in  case 

of  goods  damnified,  or  disburdening  of  ships,  or  other  chances, 
with  Average ;  also  all  causes  of  spoil  and  depredations  at  Sea, 

Robberies  and  Pyracies ;  also  all  causes  of  Naval  Consort-shipSi 
whether  in  War  or  Peace ;  Ensurance,  Mandates,  Procurations^ 
Payments,  Acceptilations,  Discharges,  Loans  or  Oppignorations, 
Emptions,  Yenditi(ftis,  Conventions,  taking  or  letting  to  Fraigbt| 
Exchanges,  Partnership,  Factoridge,  Passage-money,  and  what- 
ever is*  of  Maritime  nature,  either  by  way  of  Navigation  upon 
the  Sea,  or  of  Negotiation  at  or  beyond  the  Sea  in  the  #ay  of 
Marine  Trade  and  Commerce  ;  also  the  Nautical  Right  which 
Maritime  persons  have  in  ships,  their  Apparel,  Tackle,  Furni- 
ture, Lading,  and  all  things  pertaining  to  Navigation ;  also  all 
causes  of  Out-readers,  or  Out-riggers,  Furnishers,  Hirers,  Fraight- 
ers.  Owners,  Part-owners  of  ships,  as  such  ;  also  all  causes  of 
Priviledged  ships,  or  Vessels  in  his  Majesties  Service  or  his  Let- 
ters of  safe  Conduct ;  also  all  causes  of  shipwreck  at  Sea, 
Flotson,  Jetson,  Lagon,  Waifi*s,  Deodands,  Treasure-Trove, 
Fishes-Royal ;  with  the  Lord  Admiral's  shares,  and  the  Finders 
respectively. 

§  107.  "  Also  all  causes  touching  Maritime  ofiences  or  misde- 
meanours, such  as  cutting  the  Bouy-Rope  or  Cable,  removal  of 
an  Anchor  whereby  any  Vessel  is  moored,  the  breaking  the 
Lord  Admiral's  Arrests  made  either  upon  person,  ship,  or  goods ; 
Breaking  Arrests  on  ships  for  the  King's  Service,  being  punish- 
able with  Confiscation  by  the  Ordinance  made  at  Grimsby  in 
the  time  of  Rich,  I.  Mariners  absenting  themselves  from  the 
Kings  Service  after  their  being  prest  Impleading  upon  a  Ma^ 
ritime  Contract  or  in  a  Maritime  Cause  elsewhere  then  in  the 
Admiralty,  contrary  to  the  Ordinance  made  at  Hastings  by 
Ed.  I.  and  contrary  to  the  Laws  and  Customes  of  the  Admiral- 
ty of  England  ;  Forestalling  of  Corn,  Fish,  &c.  on  ship-board, 
regrating  and  exaction  of  water  officers ;  the  appropriating  the 
benefit  of  Salt-waters  to  private  use  exclusively  to  others  with- 
out his  Majesties  Licence ;  Kiddles,  Wears,  Blind  stakes.  Water, 
mills,  and  the  like,  to  tlie  obstruction  of  Navigation  in  great 
Rivers  ;  False  weights  or  measures  on  ship-board  ;  Concealing 
of  goods  found  about  the  dead  within  the  Admiral  Jurisdiction, 
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«rof  Flotsons,  Jetsons,  Lagons,  Waiffs,  Deodands,  Fishes  Royal^ 
or  other  things  wherein  the  Kings  Majesty  or  his  Lord  Admiral 
Iiave  interest ;  Excessive  wages  claimed  by  Ship-wrights,  Ma- 
riners, &c.  Maintainers,  Abettors,  Receivers,  Concealers  or  Com- 
forters of  Pyrats ;  Transporting  Prohibited  goods  without  Li- 
cence ;  Draggers  of  Oysters  and  Muscles  at  unseasonable  times, 
viz,  between  May-day,  and  Holy-rood-day ;  Destroyers  of  the 
brood  or  young  Fry  of  Fish ;  such  as  claim  Wreck  to  the  pre- 
judice of  the  King  or  Lord  Admiral ;  such  as  unduly  claim 
privileges  in  a  Port ;  Disturbers  of  the  Admiral  Officers  in  exe- 
cution of  the  Court-Decrees ;  Water-Bayliffs  and  Searchers,  not 
doing  their  duty ;  Corruption  in  any  of  the  Admiral-Court-Offi- 
cers ;  Importers  of  imwholesome  Victuals  to  the  peoples  preju- 
dice;  Fraighters  of  strangers  Vessels  contrary  to  the  Law; 
Transporters  of  prisoners  or  other  prohibited  persons  not  having 
Letters  of  safe  Conduct  from  the  King  or  his  Lord  Admiral ; 
Casters  of  Ballasts  into  Ports  or  Harbours,  to  the  prejudice  there- 
of; Unskilful  Pilots,  whereby  ship  or  man  perish ;  Unlawful 
Nets,  or  other  prohibited  Engines  for  Fish  ;  Disobeying  of  Em- 
bargos,  or  going  to  Sea  contrary  to  the  Prince  his  command,  or 
against  the  Law ;    Furnishing  the  ships  of  Enemies,  or  the 
Enemy  with  ships  ;  All  prejudice  done  to  the  Banks  of  Navi- 
gable Rivers,  or  to  Docks,  Wharffs,  Keys,  or  any  thing  where- 
by Shipping  may  be  endangered,  Navigation  obstructed,  or 
Trade  by  Sea  impeded ;  Also  embezilments  of  ship-tackle  or 
furniture ;  all  substractions  of  Mariners  wages  ;  all  defraudings 
of  his  Majesties  Customes  or  other  Duties  at  Sea;  also  all  pre* 
judicea  done  to  or  by  passengers  a  shipboard ;  and  all  damages 
done  by  (ye  ship  or  Vessel  to  another;  also  to  go  to  Sea  in 
tempestuous  weather,  to  sail  in  devious  places,  or  among  Ene- 
mies, Pyrats,  Rocks,  or  other  dangerous  places,  being  not  ne- 
cessitate thereto ;  all  clandestine  attempts  by  making  privy 
Cork-holes  in  the  Vessels,  or  otherwise,  with  intent  to  destroy 
or  endanger  the  ship ;  also  the  shewing  of  false  Lights  by  Night 
either  on  shore  or  in  Fishing  Vessels,  or  the  like,  on  purpose  to 
intice  Sailers,  to  the  hazard  of  their  Vessels ;  all  wilful  or  pur- 
posed entertaining  of  unskilful  Masters,  Pilots  or  Mariners,  or 
sailing  without  a  Pilot,  or  in  Leaky  and  insufficient  Vessels  ; 
also  the  over-burdening  the  ship  above  her  birth-mark,  and  all 
ill  stowage  of  goods  a  shipboard ;  also  all  Importation  of  Con^ 

8 


66  THE  ENGUSH  ADMIRALTY. 

trabanda  goods,  or  Exportation  of  goods  to  prohibited  Ports,  or 
the  places  not  designed ;  together  with  very  many  other  things 
relating  either  to  the  state  or  condition  of  persons  MaritimOi 
their  rights,  their  duties,  or  their  defaults."(a) 

}  108.  This  ordinance  ceased  to  be  in  force  at  the  Restoration, 
and  the  common  law  judges  again  prohibited  the  Admiralty. 
The  merchants  petitioned  for  a  re-observance  of  the  rules  of 
1632 ;  but  neither  their  petitions,  nor  Judge  Godolphin's  argu- 
ments and  learning,  were  regarded  j  and  the  civilians,  tired  of 
the  struggle,  appear  to  have  preferred  a  peace,  however  disad- 
vantageous,  to  war,  however  justly  it  might  be  carried  on. 
The  violent  opinions,  first  expressed  by  Lord  Coke,  and  after- 
wards  supported  by  others  with  more  subserviency  than  reason, 
could  not  be  resisted,  and  the  Admiralty  submitted.    It  is  well 
remarked  by  Edwards — <<  Although  so  much  of  the  ancient 
authority  of  the  Admiralty  Court  has  been  rendered  nugatory 
— ^in  this  nineteenth  century  that  court  may  look  back  with 
pride  and  Q)[>serve  how  well  it  has  survived  the  conflict — ^how 
the  arguments  which  were  put  forth  with  force,  by  those  learned 
civilians  in  the  16th  and  17th  centuries  appear,  at  last,  to  be 
listened  to ;  for  now  the  rule  of  lotalUy,  to  which  it  was  at- 
tempted to  confine  the  jurisdiction  of  the  Admiralty,  has  almost 
entirely  given  way  to  the  more  rational  one  of  the  subject 
matter  to  be  adjudicated  upon."    The  wants  of  conmierce,  in 
this  commercial  age,  have  become  too  imperious  to  be  disre- 
garded ;  and  even  in  England,  in  the  stat  3  and  4  Tie.  c.  65, 
a  great  step  has  been  taken  towards  restoring  to  the  High  Court 
of  Admiralty  those  cases  of  admiralty  and  maritime  jurisdiction 
of  which  the  common  law  courts  had  deprived  them.(6) 

}  109.  The  commissions  to  the  vice-admirals,  issued  from  the 
Lord  High  Admiral,  and  to  the  vice-admiralty  courts,  issued  from 
the  High  Court  of  Admiralty,  during  the  next  hundred  years, 
while  they  furnish  evidence  of  the  extent  of  the  jurisdiction  of 
the  courts  to  which  they  were  issued,  and  also  evidence  of  the 


(c)  Godolph.  Ad.  JorM.43to48. 

lb)  HtU  Ad.  Intro.  xL    S  Brown  Cir.  and  Ad.  Law,  78. 
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jurifldiction  of  the  High  Court  of  Admiralty  firom  which  they  is- 
sued, showing  that,  wherever  prohibitions  could  not  reach  the 
Admiralty,  there  it^  ancient  plenary  and  beneficial  jurisdiction 
was  deputed  and  exercised,  originally  and  on  appeal,  without 
restraint 

}  110.  It  cannot,  therefore,  rationally,  be  doubted  by  any  one 
that  has  examined  the  subject,  that  the  ancient  jurisdiction  of 
the  Englidi  Admiralty  was  of  a  most  extended  and  beneficial 
character,  embracing  all  maritime  causes  of  action.  It  is  equally 
true,  that  by  prohibitions,  on  most  inconsistent  and  extraordi* 
nary  grounds^  ^granted,"  as  Prynne  says,  ^'on  sudd^i  motions 
wit^ut  solemn  argument,"  the  exercise  of  that  jurisdiction  had 
been  restrained  within  very  narrow  limits  at  the  time  our  Con- 
stitution was  formed.  The  mode  and  character  of  the  opposi- 
timi  to  that  jurisdiction,  I  have  not  gone  into  in  detail.  The 
curious  inquirer  will  find  all  that  he  can  desire  on  this  subject 
in  the  great  case  of  De  Lovio  v.  Boit,  2  Gallison,  398,  and  the 
works  and  cases  there  quoted,  and  referred  to  and  examined  by 
Judge  Story  with  an  affluence  of  learning  and  a  wisdom  and 
acuteness  of  criticism  which,  in  that  early  period  in  his  judicial 
career,  promised  for  him  that  fame  which,  afterwards,  equalled 
his  highest  hopes,  and  shed  a  permanent  lustre  on  the  judicial 
history  of  the  nation. 


CHAPTER    VII. 

The   English  Admiralty  at  the  time  of  the  American 

Revolution* 

§  111.  It  has  been  remarked,  that  our  situation  previous  to  the 
Revolution  as  British  colonies,  and  the  adoption  of  the  English 
common  law,  as  interpreted  in  the  English  books,  did  much  to 
influence  opinion  in  this  country  in  favor  of  the  narrow  English 
rule  of  admiralty  jurisdiction  which  prevailed  at  that  time,  and 
that  that  narrow  platform  of  jurisdiction  was  only  what  Was 
left  after  centuries  of  strife  between  the  Courts  of  Common 
Law  and  the  Court  of  Admfralty,  which  resulted  in  confining 
the  Admiralty  to  the  following  very  inconsiderable  class  of 
cases : — 

To  enforce  judgments  of  foreign  Courts  of  Admiralty,  where 
the  person  or  the  goods  are  within  the  reach  of  the  court — 
Mariner's  Wages,  where  the  contract  is  not  under  seal,  and  is 
made  in  the  usual  form — Bottomry,  in  certain  cases  and  under 
many  restrictions — Salvage,  where  the  property  was  not  cast  on 
shore— Cases  between  part  owners  disputing  about  the  employ- 
ment of  the  ship — Collisions  and  injuries  to  property  or  persons 
on  the  high  seas — and  droits  of  the  admiralty. 

This  was  the  whole  of  what  was  left  of  that  large  jurisdiction 
which  it  had  before  rightfully  exercised  for  centuries. 

It  is  not  easy  to  perceive  any  satisfactory  reason  why  those 
few  causes  of  action  alone  (having  no  peculiar  odor  of  nation- 
ality) should  be  deemed  of  so  much  importance  as  to  be  with- 
drawn from  the  judicial  power  of  the  States,  and  made  the 
subject  of  a  constitutional  grant  to  the  National  Government 
Indeed  it  would  seem  more  like  puerile  caprice  than  that  ripe 
wisdom  which  we  habitually  look  for  in  the  fathers  of  the 
republic.(a) 

§  1 12.  The  struggle  between  these  courts  originated  in  the 

(a)  5  Howard,  452,  3.    3  Black.  Com.  10& 
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^uime  spirit  that  attempted  to  break  down  the  whole  system  of 
^Equity — and  none  can  deny  that  the  courts  of  common  law  man- 
iiested  a  great  degree  of  jealousy  and  hostility,  fostered  by  strong 
prejudice  and  a  very  imperfect  knowledge  of  the  subject.    The 
Snglish  Admiralty  has  always  rightfully  had  jurisdiction  over  all 
maritime  contracts,  and  the  decisions  of  the  courts  of  common  law, 
prohibiting  its  exercise,  are  neither  consistent  in  themselves  nor 
reooncilable  with  principle.    Had  the  common  law  courts  had 
the  power  to  issue  writs  of  prohibition  to  the  Chancellor,  and 
had  that  high  officer  been  any  thing  less  than  the  highest  judi- 
cial fhnctionary,  and  the  first  subject  in  the  realm — in  those 
dtLjs  when  might  was  right,  in  courts  as  well  as  camps,  and 
jealousy,  and  prejudice,  and  arrogance,  to  say  nothing  of  the 
love  of  gain,  influenced  judicial  decisions  of  judges,  the  Court 
of  Chancery  would  have  met  the  fate  of  the  Court  of  Admiralty 
and  have  been  stripped  of  the  most  useful  portion  of  its  juris- 
diction.(a) 

}  113.  The  Court  of  King's  Bench  has  power  to  issue  prohi- 
Utions,  but  it  has  no  power  to  extend  or  diminish  the  jurisdiction 
of  the  Admiralty.  That  jurisdiction  is  conferred  by  the  King's 
jaerogative  and  royal  commission,  or  by  statute  or  immemorial 
usage,  and  not  otherwise,  and  can  be  limited  only  in  the  same 
manner.  U  the  King's  commission,  or  the  proper  exercise  of 
die  royal  prerogative,  or  a  statute,  give  the  jurisdiction,  the 
King's  Bench  cannot  deprive  the  court  of  its  jurisdiction — that 
is  to  say,  of  its  right  to  take  cognizance  of  causes — although  by 
an  improper  exercise  of  irresponsible  power,  it  can  prevent  the 
Admiralty  from  exercising  the  jurisdiction  which  properly 
belongs  to  it  The  right  of  the  Admiralty  depends  upon  the  con- 
stniction  of  the  grant  of  jurisdiction  alone,  no  matter  how  often 
or  for  what  causes,  prohibitions  may  have  been  issued.  The 
Court  of  King's  Bench  has  neither  legislative  nor  executive 
powers,  which  enable  it  rightfully  to  dispense  with  the  law, 
whether  the  law  be  founded  in  parliamentary  or  prerogative 
legislation. 

K  at  the  time  of  the  American  Revolution,  and  before  the 


(a)  S  GalL  348, 
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adoption  of  the  Constitution  of  the  United  States,  the  King's 
Bench  had  determined  to  carry  out,  to  their  legitimate  ext^it,  the 
rules  under  which  the  Admiralty  jurisdiction  had  been  so  much 
restricted,  then  prohibitions  must  have  issued  in  all  cases  of 
mariner's  wages-— contracts  under  seal,  (bottomry  and  respon- 
dentia bonds,)-*-contracts  signed  on  shore,  or  within  any  county, 
including  every  port  in  the  realm — the  English  Court  of  Admi- 
ralty would  have  been  denied  its  entire  jurisdiction.  It  will 
hardly  be  contended,  that,  in  such  cases,  Uie  English  Court  of 
King's  Bench  would  have  annihilated  all  cases  of  admiralty 
and  maritime  jurisdiction  throughout  the  world,  so  that  the 
words  used  in  the  Constitution  would  have  no  force  or  signifi- 
cation whatever.  That  court  surely  has  not  now,  nor  could 
it  have  then  had,  any  such  power  to  affect  the  legislation  and 
institutions  of  other  nations.  It  had  no  such  power  in  the  days 
of  Lord  Coke.  K  it  could  not  have  abolished  all  cases  of  ad- 
miralty and  maritime  jurisdiction,  how  could  it  abolish  any  of 
them?(a) 


(«)  i  14, 98, 37.    7  Cranch,  116. 


CHAPTER    VIII. 

The  Admiralty  Jurisdiction  of  Scotland  and  Ireland. 

^  1 14  The  admiralty  and  maritime  jurisdiction  of  the  other  por- 
tions of  the  Empire  of  Great  Britain,  and  even  of  that  island,  by 
no  means  harmonized  with  tills  narrow  jurisdiction  of  the  High 
Court  of  Admiralty  of  the  kingdom  of  England.  In  the  king^ 
dom  of  Scotland,  and  in  the  American  Colonies,  the  Admiralty 
jurisdiction  was  of  the  most  exlensive  and  beneficial  charac* 
ter.(a) 

^  115.  ^  It  is  true  that  in  Scotland,  before  the  creation  of  an  Ad- 
miral, after  the  example  of  other  nations,  the  Deans  of  the  Gild 
were  ordinarily  judges  in  civil  debates  betwixt  mariner  and  mer- 
chant, as  the  Water-Bailey  betwixt  mariner  and  mariner,  like 
as  the  High  Justice  was  judge  in  their  criminals.  Which  ac- 
tions, all  were  (A.  D.  1682,)  falling  forth  betwixt  the  persons 
aforesaid,  of  due,  appertain  to  the  jurisdiction  of  the  Admiral, 
and  therefore  his  Judge  Depute  or  Commissar,  called  Judge 
Admiral,  and  none  other,  should  sit,  cognosce,  determine  and 
minister  justice  in  the  aforesaid  causes.  As  likewise  upon  all 
complaints,  contracts,  offences,  pleas,  charges,  assecurations, 
debts,  counts,  charter  parties,  covenants,  and  all  other  writings 
concerning  lading  and  unlading  of  ships,  fraughts,  (freights), 
hires,  money  lent  upon  casualties  and  hazard  at  sea,  and  all 
other  businesses  whatsoever  amongst  seafarers,  done  on  sea, 
this  side  sea  or  beyond  sea,  not  forgetting  the  cognition  of  writs 
and  appeals  from  other  judges,  and  the  causes  and  actions  of 
reprisals  or  letters  of  mark,"  and  also  a  most  extended  police 
and  criminal  jurisdiction.(6) 

The  Scotch  Admiralty  Court  has  always  had  jurisdiction 
also  in  cases  arising  on  Bills  of  Exchange  and  other  mercantile 


(a)  9  Gal  Rep  468,  47S. 

(h)  Tbt  CoUeetion  of  Sea  Laws,  a  Sooteh  tract,  in  Malynei,  ohapw  3, 47, 48. 
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causes  not  maritime,  and  also  jijrisdiction  to  arrest  a  debtor 
about  to  depart  the  country,  and  compel  him  to  give  security  to 
pay  the  debt.(a) 

^  116.  The  High  Admiral  is  His  Majesty's  Justice  General  up- 
on the  Seas,  and  in  all  ports,  harbors,  creeks,  and  upon  the  na- 
vigable rivers  below  the  first  bridges  and  within  the  flood  mark, 
he  hath  jurisdiction  in  all  maritime  and  seafaring  causes,  foreign 
and  domestic,  whether  civil  or  criminal  within  the  realnL  The 
jurisdiction  of  the  Court  of  Admiralty  is  both  civil  and  criminal. 
In  civil  matters,  the  Judge  Adipiral  is  judge  in  the  first  instance, 
in  all  maritime  causes  as  in  questions  on  charter  parties,  freights, 
salvages,  wrecks,  bottomries,  policies  of  insurance,  and  all  ques- 
tions relating  to  the  lading  and  unlading  of  ships,  or  any  act  to 
be  performed  within  the  bounds  of  his  jurisdiction.  He  has 
jurisdiction  also  in  all  actions  for  recovery  of  goods  or  their  va- 
lue, where  the  goods  have  been  sent  by  sea  from  one  port  to 
another.  In  criminal  matters,  he  has  the  exclusive  cognizance 
in  the  crimes  of  mutiny  and  piracy  on  ship  board.(6) 

^  117.  There  has  also  been  in  Ireland,  from  time  immemorial, 
an  Instance  Court  of  Admiralty,  and  up  to  the  year  1782,  it  also 
exercised  the  powers  of  a  prize  court.  By  the  articles  of  Union, 
and  by  the  act  of  1782,  its  jurisdiction  was  confined  to  causes 
civil  and  maritime  only.(c) 

I  have  not  thought  it  necessary  to  inquire  into  the  details  of 
the  actual  jurisdiction  of  the  Irish  Admiralty,  and  give  it  this 
passing  notice  only,  further  to  illustrate  the  remark  which  has 
been  made  before  that,  in  the  different  portions  of  the  British 
Empire,  Admiralty  jurisdiction  was  exercised  in  a  widely  dif- 
ferent extent,  and  that  "  all  admiralty  and  maritime  cases"  was 
not  necessarily  confined  to  the  small  class  permitted  to  the 
English  Admiralty. 


(a)  Boyd*f  ProceedingB  of  the  Admiralty  of  Scotland,  67.     Ibid.  69. 

(6)  Danlap*f  Prac.  35.  Boyd'f  Proceedings,  4,  5, 6.  3  Brown  CiT.  dt  Ad.  3a 
Bell*!  Die.  of  the  Lawi  of  Scotland,  39~(word8,  Admiral  and  Court  of  Admiraltyi) 
Knkine*!  Lawi  of  Scotland,  33. 

(0  3  Brown  Civ.  dt  Ad.  33. 


CHAPTER  IX. 

7%^  Admiralty  and  Maritime  Jurisdiction  of  the  British 

Coloffies. 

4  118.  At  the  time  of  the  American  Revolution,  in  addition  to 
the  admiralty  and  maritime  tribunals  of  England  and  Scotland, 
there  existed  the  Admiralty  Courts  of  the  British  Colonies. 

Under  the  British  Constitution,  the  Statutes  of  the  Imperial 
Parliament  do  not  bind  the  colonies,  unless  they  are  expressly 
named,  while  the  King's  commissions  runs  through  his  whole 
dominions.  It  is  under  the  King's  commissions,  that  the  colo- 
nial Yice- Admiralty  Courts  were  created,  and  their  jurisdiction 
remained  as  it  had  been  originally  granted.  Those  commissions 
were  issued  from  the  Hi^h  Court  of  Admiralty,  and  thus  fur- 
nished, at  their  respective  dates,  evidence  not  only  of  the  juris- 
diction of  the  Colonial  Courts  to  which  they  were  issued,  but 
also  of  the  High  Court  of  Admiralty  at  home,  from  which  they 
emanated.  They  issued  from  time  to  time  to  the  Governors, 
Yice-Admirals,  and  Judges  of  Vice-Admiralty  in  the  colonies. 
They  are  of  four  kinds.  1st.  The  commission  to  the  Gover- 
nor as  Governor,  which  issued  from  the  office  of  the  Secretary 
of  State.  2nd.  The  commission  to  the  Governor  as  Vice- Admi- 
ral, which  issued  from  the  High  Court  of  Admiralty.  3rd.  The 
general  commission  to  the  Governor,  and  all  the  principal  offi- 
cers of  state,  under  the  act  for  the  more  effectual  suppression  of 
piracy,  which  issued  from  the  office  of  the  Secretary  of  State, 
4th.  The  commission  to  the  Judges  of  the  Vice  Admiralty  Court, 
which  issued  from  the  High  Court  of  Admiralty.(o) 

§  119.  Many  of  these  commissions  may  be  found  in  the  offices 
of  the  various  Secretaries  of  State  of  the  States  ;  but  as  they  are 
not  easily  accessible,  I  shall  insert  one  of  each  at  full  length, 
although  some  portion  of  their  contents  has  no  particular  rela- 


(«)  3  GtlL  470.    5  B/om-  461. 
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tion  to  the  matter  of  the  admiralty  jurisdiction.  They  are  in- 
serted without  regard  to  chronological  order,  because  from  the 
imperfection  of  the  records  in  the  State  of  New  York,  they 
are  not  preserved  in  that  order.  The  commission  of  the  Gov- 
ernor gave  him  power  to  create  courts  of  admiralty  according 
to  the  commissions  which  he  should  receive  from  the  High 
Court  of  Admiralty  at  home.(a)» 

5  120.  A  large  portion  of  the  commission  of  the  governor,  as  the 
political  head  of  the  colony,  has  no  further  relation  to  this  ques- 
tion than  as  showing  how  completely  the  organization  and  power 
of  the  courts  was  kept  within  the  control  of  mere  prerogative  re- 
gulation. That  portion  of  it  will  not  be  inserted  here.  The 
clauses  giving  the  power  to  create  courts  are  inserted,  to  show 
as  well  that  the  common  law  and  admiralty  jurisdiction  were 
created  in  the  same  manner,  as  that  the  admiralty  jurisdiction 
was  granted  in  very  general  terms. 

Commission  of  the  Governor. 

i  121.  "  WilUiam  the  Third,  by  the  grace  of  God,  of  England, 
Scotland,  France  and  Ireland,  King,  defender  of  the  faith,  &c. 
To  our  right  trusty  and  well  beloved  Edward  Hide,  Esq.,  com- 
monly called  Lord  Cornbury,  greeting.  •  ♦  •  j^^  y^e  do 
by  these  presents,  give  and  grant  unto  you  full  power  and 
authority,  with  the  advice  and  consent  of  our  said  council,  to 
erect,  constitute  and  establish  such  and  so  many  courts  of  judi- 
cature and  public  justice,  within  our  said  province  and  the  ter- 
ritories under  your  government,  as  you  and  they  shall  think  fit 
and  necessary  for  the  hearing  and  determining  of  all  causes,  as 
well  criminal  as  civil,  according  to  law  and  equity,  and  for 
awarding  of  execution  thereupon,  with  all  reasonable  and  ne- 
cessary powers,  authorities,  fees  and  privileges  belonging  unto 
them,  as  also  to  appoint  and  commissionate  fit  persons,  in  the 
several  parts  of  your  government,  to  administer  the  oaths  ap- 
pointed by  act  of  parliament,  to  be  taken  instead  of  the  oaths  of 
allegiance  and  supremacy  and  the  test,  unto  such  as  shall  be 
obliged  to  take  the  same,  and  likewise  to  require  them  to  sub- 

(«)  5  H«w.  454. 
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scribe  the  foremcntioned  association.    And  we  do  hereby  autho* 

rize  and  empower  you  to  constitute  and  appoint  judges  and 

justices  of  the  peace  and  other  necessary  officers  and  ministers 

in  our  said  province,  for  the  better  administration  of  justice  and 

putting  the  laws  in  execution,  and  to  administer  or  cause  to  be 

administered  such  oath  or  oaths  as  are  usually  given  for  the 

due  execution  and  performance  of  offices  and  places,  and  for 

the  clearing  of  truth  injudicial  causes." 

•  •  ♦  ♦  • 

§  122.  "  And  we  do  hereby  give  and  grant  unto  you,  the  said 
Lord  Combury,  full  power  and  authority  to  erect  one  or  more 
Court  or  Courts  Admiral  within  our  said  province  and  territories, 
for  the  hearing  and  determining  of  all  marine  and  other  causes 
and  matters  proper  therein  to  be  heard,  with  all  reasonable  and 
necessary  powers  and  authorities,  fees  and  privileges,  as  also  to 
exercise  all  powers  belonging  to  the  place  and  office  of  Yice- 
Admiral  of  and  in  all  the  seas  and  coasts  within  your  govern- 
ment, according  to  such  commission,  authorities  and  instructions 
as  you  shall  receive  from  ourself,  under  the  seal  of  our  admi- 
ralty, or  from  our  High  Admiral,  cr  commissioners  for  executing 
the  office  of  High  Admiral  of  our  foreign  plantations  for  the 
time  being." 

i  123.  The  commission  to  the  Governor  as  Vice- Admiral  was 
very  full,  granting,  in  language  so  clear  that  it  cannot  be  mis- 
understood, an  admiralty  jurisdiction  as  wide  and  beneficial  as 
tlie  most  zealous  supporters  of  the  English  Admiralty  ever 
claimed  for  it 

The  commission  to  Lord  Combury  as  Vice- Admiral  was  as 
follows.  The  original  commission  is  in  Latin,  and  I  have 
availed  myself  of  the  English  translation  of  similar  commissions 
given  by  Stokes  and  Du  Ponceau.(a) 

Commhsion  of  the  Vice- Admiral. 

§  124.  "  Letters  patent  granted  to  the  very  noble  and  honor- 
able, Edward,  Lord  Cornbury,  Governor  of  the  provinces  and 
colonies  of  New  York,  Connecticut,  and  East  and  West  New 


(t)  Danlap*!  Ad.  Prmc.  3^    StokM*  View  of  Uie  Colonies,  166.    Da  Poncean,  I  SB. 
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Jersey,  in  America,  and  of  the  same  Commander  in  Chief,  for 
the  time  being,  for  the  office  of  Vice-Admiral  in  the  said  pro- 
vinces and  colonies  of  New  York,  Connecticut,  and  East  and 
West  New  Jersey. 

"  William  the  Third,  by  the  grace  of  God,  of  England,  Scotr 
land,  France  and  Ireland,  King,  and  Defender  of  the  Faith, 
to  our  well  beloved,  and  liege  Edward,  Lord  Combury,  our 
Governor  of  our  provinces  and  colonies  of  New  York,  Connecti- 
cut, and  East  and  West  New  Jersey,  in  America,  and  Comman- 
der  in  Chief  of  the  said  provinces  and  colonies  for  the  time  beings 
greeting. : 

§  125.  "  We  confiding  very  much  in  your  fidelity,  care,  and  cir- 
cumspection in  this  behalf,  do,  by  these  presents,  whict  are  to 
continue  during  our  pleasure  only,  constitute  and  depute  yott 
the  said  A.  B.  Esq.,  our  Captain  General  and  Governor  in  Chief 
aforesaid,  our  Vice-Admiral,  commissary,  and  deputy  in  the  office 
of  Vice-Admiralty  in  our  provinces  and  colonies,  aforesaid, 
and  the  territories  depending  thereon  in  America,  and  in  the 
maritime  parts  of  the  same  and  thereto  adjoining  whatsoever ; 
with  power  of  taking  and  receiving  all  and  every  the  fees,  pro* 
fits,  advantages,  emoluments,  commodities,  and  appurtenances 
whatsoever  due,  and  belonging  to  the  said  office  of  Vice-Admiral, 
commissary,  and  deputy  in  our  provinces  and  colonies,  and 
the  territories  depending  thereon,  and  maritime  parts  of  the  same 
and  adjoining  to  them  whatsoever,  according  to  the  ordinances 
and  statutes  of  our  High  Court  of  Admiralty  in  England. 

§  126.  "  And  we  do  hereby  remit  and  grant  unto  you,  the 
aforesaid  A.  B.,  our  power  and  authority  in  and  throughout  our 
provinces  and  colonies,  aforementioned,  and  the  territories  de* 
pending  thereon,  and  maritime  parts  whatsoever  of  the  same 
and  thereto  adjacent,  and  also  throughout  all  and  every  the  sea 
shores,  public  streams,  ports,  fresh  water  rivers,  creeks,  and 
arms,  as  well  of  the  sea  as  of  the  rivers  and  coasts  whatsoever 
of  our  said  provinces  and  colonies,  and  the  territories  depending 
thereon,  and  maritime  parts  whatsoever  of  the  same  and  thereto 
adjacent,  as  well  within  liberties  and  franchises  as  without. 
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^To  take  cognizance  o^  and  proceed  in,  all  civil  and  ma-* 
ritime  causes,  and  in  complaints,  contracts,  offences,  or  suspected 
offences,  crimes,  pleas,  debts,  exchanges,  accounts,  charter-parties, 
agreements,  suits,  trespasses,  injuries,  extortions,  and  demands, 
and  business  civil  and  maritime  whatsoever,  commenced  or  to  be 
commenced  between  merchants,  or  between  owners  and  propri- 
etors of  ships  and  other  vessels,  and  merchants  or  others  whom- 
soever,  with  such  owners  and  proprietors  of  ships  and  all  other 
vessels  whatsoever,  employed  or  used  within  the  maritime  juris- 
diction of  our  vice-admiralty  of  our  said  provinces  and  colonies^ 
and  the  territories  depending  thereon,  or  between  any  other  per- 
sons whomsoever,  had,  made,  begun,  or  contracted  for  any  mat- 
ter, thing,  cause,  or  business  whatsoever,  done  or  to  be  done 
within  our  maritime  jurisdiction  aforesaid,  together  with  all  and 
singular  their  incidents,  emergencies,  dependencies,  annexed  or 
connexed  causes  whatsoever  or  howsoever,  and  such  causes, 
complaints,  contracts,  and  other  the  premises  above  said,  or  any 
of  them,  which  may  happen  to  arise,  be  contracted,  had  or  done, 
to  hear  and  determine  according  to  the  rights,  statutes,  laws,  or^ 
dinances,  and  customs  anciently  observed. 

§  127.  "  And  moreover,  in  all  and  singular  complaints,  con- 
tracts, agreements,  causes,  and  businesses  civil  and  maritime,  to 
be  performed  beyond  the  sea,  or  contracted  there,  howsoever 
arising  or  happening :  and  also  in  all  and  singular  other  causes 
and  matters,  which  in  any  manner  whatsoever  touch  or  any 
way  concern,  or  anciently  have  and  do,  or  ought  to  belong  unto 
the  maritime  jurisdiction  of  our  aforesaid  Vice- Admiralty  in  our 
said  provinces  and  colonies,  and  the  territories  depending  there- 
on, and  maritime  parts  thereof,  and  to  the  same  adjoining  wha^ 
soever ;  and  generally,  in  all  and  singular  all  other  causes,  suits 
crimes,  offences,  excesses,  injuries,  complaints,  misdemeanors, 
or  suspected  misdemeanors,  trespasses,  regrating,  forestalling, 
and  maritime  businesses  whatsoever,  throughout  the  places 
aforesaid,  within  the  maritime  jurisdiction  of  our  Vice-Admiralty 
of  our  provinces  and  colonies  aforesaid,  and  the  territories  de- 
pending thereon  by  sea  or  water,  on  the  banks  or  shores  of  the 
aame  howsoever  done,  committed,  perpretrated,  or  happening. 

h  128.  "  And  also  to  inquire  by  the  oaths  of  honest  and  lawful 
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men  of  our  said  provinces  and  colonies,  and  the  territories  de- 
pending thereon,  and  maritime  parts  of  the  same  and  adjoining 
to  them  whatsoever,  dwelling  both  within  liberties  and  fran- 
chises and  without,  as  well  of  all  and  singular  such  matters 
and  things,  which  of  right,  and  by  the  statutes,  laws,  ordinances, 
and  the  customs  anciently  observed  were  wont  and  ought  to  be 
inquired  after,  as  of  wreck  of  the  sea,  and  of  all  and  singular 
the  goods  and  chattels  of  whatsoever  traitors,  pirates,  manslay- 
ers,  and  felons,  howsoever  offending  within  the  maritime  juris- 
diction of  our  Vice- Admiralty  of  our  povinces  and  colonies  afore- 
mentioned, and  the  territories  depending  thereon,  and  of  the 
goods,  chattels,  and  debts  of  all  and  singular  their  maintainers, 
accessaries,  councillors,  abettors,  or  assistants  whomsoever. 

"And  also  of  the  goods,  debts,  and  chattels  of  whatso- 
ever person  or  persons,  felons  of  themselves,  by  what  means,  or 
howsoever  coming  to  their  death  within  our  aforesaid  maritime 
jurisdiction,  wheresoever  any  such  goods,  debts,  and  chattels,  or 
any  part  thereof,  by  sea,  water,  or  land  in  our  said  provinces 
and  colonies,  and  the  territories  depending  thereon,  and  mari- 
time parts  of  the  same  and  thereto  adjacent  whatsoever,  as  well 
within  liberties  and  franchises  as  without,  have  been  or  shall 
be  found  forfeited,  or  to  be  forfeited,  or  in  being. 

§  129  "  And  moreover,  as  well  of  the  goods,  debts,  and  chat- 
tels, of  whatsoever  other  traitors,  felons,  and  manslayers  where- 
soever offending,  and  of  the  goods,  debts,  and  chattels  of  their 
maintainers,  accessaries,  counsellors,  abettors,  or  assistants,  as 
of  the  goods,  debts,  or  chattels  of  all  fugitives,  persons  convicted, 
attainted,  condemned,  outlawed,  or  howsoever  put  or  to  be  put 
in  exigent  for  treason,  felony,  manslaughter,  or  murder,  or  any 
other  offence  or  crime  whatsoever ;  and  also  concerning  goods 
waived,  flotson,  jetson,  lagon,  shares  and  treasure  found  or  to  be 
found ;  deodands,  and  of  the  goods  of  all  others  whatsoever 
taken  or  to  be  taken,  as  derelict,  or  by  chance  found,  or  howso- 
ever due  or  to  be  due ;  and  of  all  other  casualties,  as  well  in, 
upon,  or  by  the  sea  and  shores,  creeks  or  coasts  of  the  sea,  or 
maritime  parts,  as  in,  upon,  or  by  all  fresh  waters,  ports,  public 
streams,  rivers,  or  creeks,  or  places  overflown  whatsoever,  with- 
in the  ebbing  and  flowing  of  the  sea  or  high  water,  or  upon  the 
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shores  and  banks  of  any  of  the  same  within  our  maritime  juris« 
diction  aforesaid,  howsoever,  whensoever,  or  by  what  means 
soever  arising,  happening  or  proceeding,  or  wheresoever  such 
goods,  debts,  and  chattels,  or  other  the  premises,  or  any  parcel 
thereof  may  or  shall  happen  to  be  met  with,  or  found  within 
our  maritime  jurisdiction  aforesaid. 

''And  also  concerning  anchorage,  lastage,  and  ballast  of 
ships,  and  of  fishes  royal,  namely  sturgeons,  whales,  porpoi- 
ses,  dolphins,  kiggs,  and  grampusses,  and  general  of  all  other 
fishes  whatsoever,  which  are  of  a  great  or  very  large  bulk  or 
fatness,  anciently  by  right  or  custom,  or  any  way  appertaining 
or  belonging  to  us. 

§  130.  "  And  to  ask,  require,  levy,  take,  collect,  receive,  and 
obtain  for  the  use  of  us,  and  to  the  office  of  our  High  Admiral 
of  Great  Britain  aforesaid  for  the  time  being,  to  keep  and  pre- 
serve the  said  wreck  of  the  sea,  and  the  goods,  debts,  and  chat* 
tels  of  all  and  singular  other  the  premises. 

"  Tc^ether  with  all  and  all  manner  of  fines,  mulcts,  is- 
sues, forfeitures,  amerciaments,  ransoms,  and  recognizances, 
whatsoever  forfeited  or  to  be  forfeited,  and  pecuniary  pun* 
ishments  for  trespasses,  crimes,  injuries,  extortions,  contempts, 
and  other  misdemeanors  whatsoever,  howsoever  imposed  or 
inflicted,  or  to  be  imposed  or  inflicted  for  any  matter,  cause, 
or  thing  whatsoever  in  our  said  provinces  and  colonies,  and 
the  territories  depending  thereon,  and  maritime  parts  of  the 
same  and  thereto  adjoining,  in  any  Court  of  our  Admiralty 
there  held  or  to  be  held,  presented  or  to  be  presented,  as- 
sessed, brought,  forfeited,  or  adjudged ;  and  also  all  amer- 
ciaments^ issues,  fines,  perquisites,  mulcts,  and  pecuniary  pun- 
ishments whatsoever,  and  forfeitures  of  all  manner  of  recogni^ 
sances,  before  you  or  your  lieutenant,  deputy  or  deputies  in  our 
said  provinces  and  colonies,  and  the  territories  depending  there- 
on, and  maritime  parts  of  the  same  and  thereto  adjacent  whatso- 
ever, happening  or  imposed,  or  to  be  imposed  or  inflicted,  or  by 
any  means  assessed,  presented,  forfeited,  or  adjudged,  or  how- 
soever by  reason  of  the  premises,  due  or  to  be  due  in  that  behalf 
to  OS,  or  to  our  heirs  and  successors. 

i  131.  ''  And  further  to  take  all  manner  of  recognizances,  can- 
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tions,  obligations,  and  stipulations,  as  well  to  our  use  as  at  the 
instance  of  any  parties,  for  agreements  or  debts,  or  other  causes 
whatsoever,  and  to  put  the  same  into  execution,  and  to  cause 
and  command  them  to  be  executed ;  and  also  to  arrest,  and 
cause  and  command  to  be  arrested,  according  to  the  civil  and 
maritime  law:;,  and  ancient  customs  of  our  said  court,  all  shipe, 
persons,  things,  goods,  wares  and  merchandizes,  for  the  pre- 
mises and  every  of  them,  and  for  other  causes  whatsoever  con- 
cerning the  same,  wheresoever  they  shall  be  met  with,  or  found 
throughout  our  said  provinces  and  colonies,  and  the  territories 
depending  thereon,  and  maritime  parts  thereof  and  thereto  ad- 
joining, as  well  within  liberties  and  franchises  as  without ;  and 
likewise  for  all  other  agreements,  causes  or  debts,  howsoever 
contracted  or  arising,  so  that  the  goods  or  persons  may  be  found 
within  our  jurisdiction  aforesaid. 

i  132.  "And  to  hear,  examine,  discuss,  and  finally  determine 
the  same,  with  their  emei^encies,  dependencies,  incidents,  an- 
nexed and  connexed  causes  and  businesses  whatsoever ;  together 
with  all  other  causes,  civil  and  maritime,  and  complaints,  con- 
tracts, and  all  and  every  the  respective  premises  whatsoever 
above  expressed,  according  to  the  laws  and  customs  aforesaid, 
and  by  all  other  lawful  usage,  means  and  methods,  according 
to  the  best  of  your  skill  and  knowledge. 

"And  to  compel  all  manner  of  persons  in  that  behalf,  as 
the  case  shall  require,  to  appear  and  to  answer,  with  power  of 
using  any  temporal  correction,  and  of  inflicting  any  other  pen- 
alty or  mulct,  according  to  the  laws  and  customs  aforesaid. 

"  And  to  do  and  administer  justice,  according  to  the  right  order 
and  cause  of  law,  summarily  and  plainly,  looking  only  into 
the  truth  of  the  facts. 

§  133.  "  And  to  fine,  correct,  punish,  chastise,  reform,  and  to 
imprison,  and  cause  and  command  to  be  imprisoned  in  any 
gaols,  being  within  our  provinces  and  colonies,  aforesaid,  and 
the  territories  depending  thereon,  the  parties  guilty,  and  the 
contemners  of  the  law  and  jurisdiction  of  our  Admimlty  afore- 
said, and  violators,  usurpers,  delinquents  and  contumacious 
absenters,  masters  of  ships,  mariners,  rowers,  fishermen,  ship- 
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irrights,  and  other  workmen  and  artificers  whatsoever  exercis- 
ing any  kind  of  maritime  affairs,  according  to  the  rights, 
statutes,  laws  and  ordinances,  and  customs  anciently  observed ; 
and  to  deliver  and  absolutely  discharge,  and  cause  and  com- 
mand to  be  discharged,  whatsoever  persons  imprisoned  in  such 
cases,  who  are  to  be  delivered. 

i  134.  ^  And  to  preserve,  or  cause  to  be  preserved,  the  public 
streams,  ports,  rivers,  fresh  waters  and  creeks  whatsoever  with- 
in our  maritime  jurisdiction  aforesaid,  in  what  place  soever  they 
be  in  our  provinces  and  colonies  aforesaid,  and  the  territories 
depending  thereon,  and  maritime  parts  of  the  same  and  thereto 
adjacent  whatsoever,  as  well  for  the  preservation  of  our  navy 
*royal,  and  of  the  fleets  and  vessels  of  our  kingdom  and  domin- 
ions aforesaid,  as  of  whatsoever  fishes  increasing  in 'the  rivers 
and  places  aforesaid. 

^<  And  also  to  keep,  and  cause  to  be  executed  and  kept,  in 
our  said  provinces  and  colonies,  and  the  territories  depending 
therecm,  and  maritime  parts  thereof  and  thereto  adjacent  what- 
soever, the  rights,  statutes,  laws,  ordinances  and  customs 
anciently  observed. 

"And  to  do,  exercise,  expedite,  and  execute  all  and  sin- 
gular other  things  in  the  premises,  and  every  of  them,  as  they 
by  right,  and  according  to  the  laws  and  statutes,  ordinances  and 
customs  aforesaid  should  be  done. 

\  135.  "  And  moreover  to  reform  nets  too  close,  and  other  un- 
lawful engines  or  instruments  wheresoever  for  the  catching  of 
fishes  whatsoever,  by  sea  or  public  streams,  ports,  rivers,  fresh 
waters  or  creeks  whatsoever,  throughout  our  provinces  and  colo- 
nies aforesaid,  and  the  territories  depending  thereon,  and  maritime 
parts  of  the  same  and  thereto  adjacent,  used  or  exercised,  with- 
in our  maritime  jurisdiction  aforesaid  wheresoever. 

''And  to  punish  and  correct  the  exercisers  and  occupiers 
thereof^  according  to  the  statutes,  laws,  ordinances  and  customs 

§  136.  "  And  to  pronounce,  promulge  and  interpose  all  manner 
of  sentences  and  decrees,  and  to  put  the  same  in  execution ; 

10 
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with  cognizance  and  jurisdiction  of  whatsoever  other  causes, 
civU  and  maritime,  which  relate  to  the  sea,  or  which  any  man- 
ner of  ways  respect  or  concern  the  sea,  or  passage  over  the 
same,  or  naval  or  maritime  voyages,  or  our  said  maritime  juris- 
diction, or  the  places  or  limits  of  our  said  Admiralty  and 
cognizance  aforementioned,  and  all  other  things  done  or  to  be 
done. 

<^  With  power  also  to  proceed  in  the  same,  according  to  the 
statutes,  laws,  ordinances  and  customs  aforesaid,  anciently 
used,  as  well  of  mere  office  mixed  or  promoted,  as  at  the  in- 
stance of  any  party,  as  the  case  shall  require  and  seem  con- 
venient 

^  137.  "  And  likewise  with  cognizance  and  decision  of  wreck* 
of  the  sea/iand  of  the  death,  drowning,  and  view  of  dead  bodies 
of  all  persons  howsoever  killed  or  drowned,  or  murdered,  or 
which  shall  happen  to  be  killed,  drowned,  or  murdered,  or  by 
any  other  means  come  to  their  death,  in  the  sea,  or  public 
streams,  ports,  fresh  waters,  or  creeks  whatsoever,  within  the 
flowing  of  the  sea  and  high  water  mark,  throughout  our  afore- 
said provinces  and  colonies,  and  the  territories  depending  there- 
on, and  maritime  parts  of  the  same,  and  thereto  adjacent,  or 
elsewhere  within  our  maritime  jurisdiction  aforesaid. 

« Together  with  the  cognizance  of  Mayhem  in  the  afore* 
said  places,  within  our  maritime  jurisdiction  aforesaid,  and  flow- 
ing of  the  sea  and  water  there  happening ;  with  power  also  of 
punishing  all  delinquents  in  that  kind,  according  to  the  exigen- 
cies of  the  law  and  customs  aforesaid. 

'<  And  to  do,  exercise,  expedite,  and  execute  all  and  sin- 
gular other  things,  which  in  and  about  the  premises  only  shall 
be  necessary  or  thought  meet,  according  to  the  rights,  statutes, 
Laws,  ordinances  and  customs  aforesaid. 

i  138.  "  With  power  of  deputing  and  surrogating  in  your  place 
for  the  premises,  one  or  more  deputy,  or  deputies,  as  often  aa 
you  shall  think  fit ;  and  also  with  power  from  time  to  time  of 
naming,  appointing,  ordaining,  assigning,  making,  and  consti- 
tuting whatsoever  other  necessary,  fit,  and  convenient  officers 
and  ministers  under  you,  for  the  said  office,  and  execution  there- 


COMMISSION  OF  THE  VICE-ADMIRAL.  ^ti 

of  in  our  said  prorinces  and  colonies,  and  the  territories  de- 
peDding  thereon,  and  maritime  parts  of  the  same,  and  thereto 
adjacent  whatsoever. 

§  139.  "  Saving  always  the  right  of  our  High  Court  of  Admi- 
ralty of  England,  and  also  of  the  Judge  and  Register  of  the  said 
Conrt,  from  whom  or  either  of  them,  it  is  not  our  intention  iti 
any  thing  to  derogate  by  these  presents ;  and  saving  to  every 
one  who  shall  be  wronged  or  grieved  by  any  definitive  sentence 
or  interlocutory  decree,  which  shall  be  given  in  the  Vice- Admi- 
ralty Court  of  our  provinces  and  colonies  aforesaid,  and  the  ter- 
ritories depending  thereon,  the  right  of  appealing  to  our  afore- 
said High  Court  of  Admiralty  of  England. 

i  140.  '<  Provided  nevertheless,  and  under  this  express  con- 
dition, that  if  you,  the  aforesaid  A.  B.  our  Captain  General  and 
Govoner  in  Chief,  shall  not  yearly,  to  wit,  at  the  end  of  every 
year,  between  the  feast  of  Saint  Michael  the  Archangel  and  All 
Saints  duly  certify,  and  cause  to  be  effectually  certified  (if  you 
shall  be  thereunto  required)  to  us,  and  our  Lieutenant  Official| 
Principals,  and  Commissary-Greneral  and  Special,  and  Judge 
and  President  of  the  High  Court  of  our  Admiralty  of  England 
aforesaid,  all  that  which  from  time  to  time,  by  virtue  of  these 
presents,  you  shall  do  and  execute,  collect,  or  receive  in  the 
premises,  or  any  of  them,  together  with  your  full  and  faithful 
account  thereupon,  to  be  made  in  an  authentic  form,  and  sealed 
with  the  Seal  of  our  Office,  remaining  in  your  custody,  that 
firom  thence,  and  after  default  therein,  these  our  Letters  Patent 
of  the  Office  of  Vice- Admiralty  aforesaid,  as  above  granted, 
shall  be  null  and  void,  and  of  no  force  or  effect 

§  141.  *' Further  we  do,  in  our  name,  command  all  and  sin- 
gular our  Governors,  Justices,  Mayors,  Sheriffs,  Captains,  Mar* 
ihals,  Bailifiis,  Keepers  of  all  our  Gaols  and  Prisons,  Constables, 
and  all  other  our  Officers  and  faithful  liege  subjects  whatsoever, 
and  every  of  them,  as  well  within  liberties,  and  franchises  as 
without,  that  in  and  about  the  execution  of  the  premises,  and 
evoy  of  them,  they^be  aiding,  favouring,  assisting,  submissive, 
and  ]rield  obedience,  in  all  things  as  is  fitting  to  jrou,  the  afore- 
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said  A.  B.  our  Captain-General  and  Governor  in  Chief  of  our 
provinces  and  colonies  aforesaid,  and  to  your  Deputy  whomso- 
ever, and  to  all  other  Officers  by  you  appointed,  and  to  be  ap- 
pointed, of  our  said  Vice  Admiralty  aforesaid,  and  the  territories 
depending  thereon,  and  maritime  parts  of  the  same,  and  thereto 
adjoining,  imder  pain  of  the  law,  and  the  peril  which  will  fall 

thereon. 

"  Given  at  London,  in  the  High  Court  of  our  Admiralty, 

of  England  aforesaid,  under  the  Great  Seal  there- 
of, this  3d  day  of  October,  1701." 

§  142.  There  was,  next,  the  commission  or  letters  patent  to 
the  Governor  and  principal  officers,  under  the  act  of  11th  and 
12th  Wm.  III.,  for  the  more  effectual  suppression  of  piracy.(a) 
This  authorized  the  creating  or  assembling,  whenever  occasion 
might  require.  Admiralty  Courts  for  the  trial  of  piracies,  felo- 
nies, and  robberies  committed  on  the  sea,  or  within  any  harbor, 
river,  creek  or  place,  where  the  Admiral  had  power,  authority, 
and  jurisdiction,  according  to  the  civil  law  and  the  course  of  the 
Admiralty.  The  commission  to  Governor  Bellamont  was  as 
follows : 

General  Admiralty  Commission. 

§  143.  "  William  the  Third,  by  the  grace  of  God  of  England, 
Scotland,  Prance,  and  Ireland,  King,  Defender  of  the  Faith, 
dtc,  To  our  Right  trusty  and  right  well  beloved  cousin  Richard, 
Earle  of  Bellamont,  our  Capt.  Genl.  and  Govr.  in  Chief  of  our 
province  of  New  York,  and  Territories  depending  thereon,  in 
America  ;    and  to  the  Governor  or  Commander  in  Chief  of 
the  said  province  of  New  York  for  the  time  being :  To  our 
Trusty  and  well  beloved  John  Nanfan,  Esquire,  our    Lieut. 
Govr.  of  the  said  province  of  New  Yorke,  and  to  our  Lieut 
Govr.  of  the  said  province  for  the  time  being :    To  our  Trusty 
and  well  beloved,  the  Govr.  of  our  Collony  of  Connecticut  for 
the  time  being :  .  To  our  Vice  Admirall  or  Vice  Admiralls  of 
our  Province  of  New  Yorke,  East  and  West  New  Jersey,  and 
Connecticut,  now  and  for  the  time  being :    To  our  Trusty  and 


(a)  6  Evan**  Sut  136.    Stoket'  ColoniM,  931.  4. 
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well  beloved  Stephen  Cortland,  Wm.  Smith,  Peter  Schuyler, 
John  Young,  James  Graham,  Abraham  DePeyster,  Robt.  Liv- 
ingston, Sam'l.  Staats,  John  Carbell,  and  Robert  Walters,  Esqs., 
members  of  our  council  in  the  said  province  of  New  Yorke, 
daring  their  continuance  in  our  said  council,  and  to  the  mem- 
bers of  our  council  in  the  said  Island  for  the  time  being  :  To 
our  Chief  Justice  of  our  province  of  New  York,  now  and  for 
the  time  being :  To  our  Judge  or  Judges  of  the  Vice  Admiralty 
in  the  said  province  of  New  Yorke,  East  and  West  New 
Jersey  and  Connecticut,  now  and  for  the  time  being :  To  our 
tmsty  and  well  beloved,  the  Captains  and  Commanders  of  our 
ihip8  of  Warr  within  the  Admiralty  Jurisdiction  of  the  said 
provinces  of  New  York,  East  and  West  New  Jersey,  and  Con- 
necticut, now  and  for  the  time  being :  To  our  Trusty  and  well 
beloved,  our  Secretary  of  the  said  province  of  New  York,  now 
and  for  the  time  being:  To  our  Trusty  and  well  beloved 
Thomas  Weaver,  Esquire,  Receiver  of  our  Revenue  of  our  said 
province  of  New  Yorke,  and  to  the  receiver  of  our  revenue  in 
the  said  province  for  the  time  being :  To  our  Trusty  and  well 
beloved  Patrick  Mayne  and  Edward  Randolph,  Esqrs.,  Sur- 
veyors GenL  of  our  Customs  in  America,  and  to  the  Surveyors 
GenL  of  onr  Customs  in  America  for  the  time  being :  To  our 
Trusty  and  well  beloved,  the  Collectors  of  our  plantation  duties 
in  the  said  provinces  of  New  York,  East  and  West  New  Jersey, 
and  Connecticut,  appointed  in  pursuance  of  an  act  made  in  the 
Twenty-fifth  year  of  the  reign  of  our  Royal  Uncle,  King 
Charles  the  Second,  for  the  better  securing  the  plantation  trade, 
now  and  for  the  time  being :  and  to  our  trusty  and  well  beloved 
George  Larbin,  Esquire,  Greeting : 

}  144  "  Whereas,  by  an  act  passed  last  session  of  parliament, 
entitled  an  act  for  the  more  effectual  suppressing  of  pyracy,  it 
iS|  amongst  other  things,  enacted,  that  all  piracies,  fellonies  and 
roberies,  committed  in  or  upon  the  sea,  or  in  any  haven,  river, 
creek,  or  place  where  the  Admiral  or  Admiralls  have  power, 
authority  or  jurisdiction,  may  be  examined,  enquired  of,  tryed, 
heard,  and  determined  and  adjudged,  according  to  the  directions 
of  the  said  act,  in  any  place  at  sea,  or  npon  the  land,  in  any  of 
oor  Islands,  plantations.  Colonies,  Dominions,  forts  or  factories, 
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to  be  appointed  for  that  purpose  by  our  Commission  or  Com- 
missions, under  the  great  seal  of  England,  or  the  seal  of  the 
Admiralty  of  England,  directed  to  all  or  any  of  the  AdmiralSi 
Yice  Admirals,  Rear  Admirals,  Judges  of  Vice  Admirals,  or 
Commanders  of  any  of  our  Ships  of  War ;  and  also  to  all  or  any 
sueh  person  or  persons,  officer  or  officers,  by  name,  or  for  the 
time  being,  as  we  should  think  fit  to  appoint,  which  said  Com^^ 
missioners  shall  have  full  power,  jointly  or  severally,  by  war- 
rant under  the  hand  and  seal  of  them,  or  any  of  them,  to 
commit  to  safe  custody  any  person  or  persons  against  whom 
Information  of  pyracy,  Robery,  or  felony  upon  the  sea,  shall  be 
given  upon  oath ;  and  to  call  and  assemble  a  Court  of  Admiralty 
on  Ship  board,  or  upon  the  land,  when,  and  as  often  as  occasion 
shall  require,  which  Court  shall  consist  of  seven  persons,  at 
least  And  it  is  further  enacted,  that  if  so  many  of  Uie  persons 
aforesaid  cannot  conveniently  be  assembled,  any  three  of  the 
aforesaid  persons,  whereof  the  President  or  Chief  of  some  En* 
glish  factory,  or  the  Govt.,  Lieut.  Govr.,  or  member  of  our 
Council,  in  any  of  the  plantations  or  colonies  aforesaid,  or  Com** 
manders  of  some  of  our  Ships,  is  always  to  be  one,  shall  have 
full  power  and  authority,  by  virtue  of  the  said  act,  to  call  and 
assemble  any  other  persons  on  Ship  board,  or  upon  the  land,  to 
inake  up  the  number  of  seven.  And  it  is  provided,  that  no 
persons  but  such  as  are  known  merchants,  factors,  or  planters, 
or  such  as  the  Captains,  Lieuts.,  or  warrant  officers,  in  any  of 
our  Ships  war,  or  Captains,  Masters  or  Mates,  of  some  English 
Ship,  shall  be  capable  of  being  so  called,  and  sitting  and  voting 
in  the  said  Court.(a) 

§  145.  *<  And  it  is  further  enacted,  that  such  persons,  called 
and  assembled  as  aforesaid,  shall  have  full  power  and  authority, 
according  to  the  course  of  the  Admiralty,  to  issue  warrants  for 
bringing  any  persons  accused  of  pyracy  or  Robery  before  them, 
to  be  tryed,  heard,  and  adjudged,  and  to  summon  witnesses, 
and  to  take  informations  and  Examinations  of  witnesses  upon 
their  oath,  and  to  do  all  things  necessary  for  the  hearing  and 


(a)  6  ETta'fl  SUt.  126. 
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fioal  determination  of  any  case  of  pyracy,  robery  and  felony, 
and  to  give  Sentence  and  Judgment  of  death,  and  to  award 
execution  of  the  offenders  convicted  and  attainted  as  aforesaid, 
according  to  the  will,  acts,  and  the  methods  and  rules  of  the 
Admimity ;  and  that  all  and  every  person  and  persons  so  con- 
victed and  attainted  of  pyracy  and  robery,  shall  have  and  suffer 
such  losses  of  lands,  goods,  and  chattels,  as  if  they  had  been 
attainted  and  convicted  of  any  pyracies,  felonies  and  roberies, 
according  to  a  statute  made  in  the  28th  year  of  the  reign  of 
King  Henry  the  Eighth,  for  tryalls  of  pyracies  or  Roberies  upon 
the  high  sea. 

§  146.  ^  Now  Know  Ye,  that  we,  in  pursuance  of  the  said  act 
of  oar  special  grace,  certain  knowledge  and  mere  motion,  have 
made,  constituted  and  appointed,  and  by  these  presents  do  make, 
eoDstitate  and  appoint  you,  the  said  Richard,  Earl  of  Bellamont, 
and  tjie  Govr.  or  Conmmnder  in  Chief  of  the  said  province  of 
New  York  for  the  time  being ;  John  Nanfietn,  and  the  Lieut. 
Govt,  of  the  said  province  for  the  time  being ;  the  Govr.  of  our 
Cdlony  of  Connecticut  for  the  time  being ;  the  Vice  Admiral 
or  Yiee  Admirals  of  our  said  province  of  New  Yorke,  East  and 
West  New  Jersey,  and  Coimecticut,  for  the  time  now,  and  for 
the  time  being ;  Stephen  Cortland,  William  Smith,  Peter  Schuy- 
ler, John  Young,  James  Graham,  A.  Depyster,  Robert  Living* 
ston,  SamL  Staats,  John  Carbill,  and  Robert  Walters,  members 
of  our  Council  in  the  said  province  of  New  Yorke,  during  their 
continuaiiee  in  the  said  Council,  and  the  members  of  our  Coun- 
cii  in  the  said  province  for  the  time  being ;  our  Chief  Justice  in 
our  said  province  of  New  York  for  the  time  being ;  our  Judge 
or  Judges  of  the  Vice  Admiralty  in  the  said  provinces  of  New 
Yivke^  East  and  West  New  Jersey  and  Connecticut,  now  and 
fiv  the  time  being ;  the  Capt  and  Commander  of  our  Ships  of 
War  within  the  Admiralty  Jurisdiction  of  the  said  provinces  of 
New  Yorke,  East  and  West  New  Jerseys  and  Connecticut,  now 
and  for  the  time  being ;  the  Secretary  of  the  said  province  of 
New  Yorice,  now  and  for  the  time  being ;  Thomas  Weaver, 
and  the  receiver  of  our  revenue  of  the  province  of  New  York 
for  the  time  being ;  Patrick  Mayne  and  Edward  Randolph,  and 
the  Surveyor  Geneml  of  our  Customs  in  America  for  the  time 
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being ;  our  Collectors  of  our  plantation  duties  in  the  said  pnv 
yinces  of  New  York,  and  East  and  West  New  Jeneys  and 
Connecticut,  for  the  time  being,  and  George  Larbin,  to  be  onr 
Conunissioners  at  the  said  several  provinces  of  New  York,  East 
and  West  New  Jersey,  and  Connecticut,  for  the  examining, 
enquiring  of,  trying,  hearing,  and  determining  and  adjudging, 
according  to  the  directions  of  the  said  act,  in  any  place  at  sea^ 
or  upon  the  land,  at  the  said  provinces  of  New  York,  East  and 
West  New  Jerseys,  and  Connecticut,  all  pyracies,  fellonies,  and 
roberies,  committed,  or  which  shall  be  committed,  in  or  upon 
the  sea,  or  within  any  haven,  river,  creek,  or  place  where  the 
Admiral  or  Admirals  have  power,  authority,  or  jurisdiction. 
And  you,  the  said  Richard,  Earl  of  Bellamont,  and  the  Gk>vr. 
or  Commander  in  Chief  of  the  said  province  of  New  York  for 
the  time  being ;  John  Nanfan,  and  the  Lieut  Govr.  or  Cam** 
nuinder  in  Chief  of  the  said  province  for  the  time  being ;  the 
Govr.  of  our  Collony  of  Connecticut  for  the  time  being.;  the 
Yice  Admiral  or  Vice  Admirals  of  our  said  provinces  of  New 
Yorke,  East  and  West  New  Jersey,  and  Connecticut,  now,  and 
for  the  time  being ;  Stephen  Cortland,  William  Smith|  Petor 
Schuyler,  John  Young,  James  Graham,  Abraham  Depysteri* 
Robt  Livingston,  Samuel  Staats,  John  Carbill,  and  Robert 
Walters,  members  of  our  Council  in  the  said  province,  during 
their  continuance  in  the  said  Council,  and  the  members  of  our 
said  Council  in  the  said  province  for  the  time  being ;  our  C3itef 
Justice  in  our  said  province  of  New  York  for  the  time  being ; 
our  Judge  or  Judges  of  the  Vice  Admiralty  in  the  said  provinces 
of  New  York,  East  and  West  New  Jersey  and  Connecticut, 
now  and  for  the  time  being ;  the  Captains  and  Commanders  of 
our  Shipps  of  War  within  the  Admiralty  Jurisdiction  of  the 
said  provinces  of  New  York,  East  and  West  New  Jerseys  and 
Connecticut,  now  and  for  the  time  being ;  the  Secretary  of  the 
said  province  of  New  Yorke,  now  and  for  the  time  being; 
Thomas  Weaver,  and  the  receiver  of  our  revenue  of  our  said 
province  of  New  York  for  the  time  being ;  Patrick  Mayne  and 
Edward  Randolph,  and  the  Surveyors  Genl.  of  our  Customes 
in  America ;  our  Collectors  of  our  plantation  duties  in  the  said 
provinces  of  New  Yorke,  East  and  West  New  Jersey  and  Con- 
necticut, for  the  time  being ;  George  Larbin,  our 
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at  the  said  provinces  of  New  York,  East  and  West  New  Jersey 
and  Connecticut,  for  the  purposes  herein  above  mentioned ;  we 
do  make,  ordain  and  constitute,  by  these  presents : 

i  147.  **  Hereby  giving  and  granting  unto  you,  our  said  Commis- 
sioners, jdntly  or  severally,  or  any  one  of  you,  by  warrant  under 
the  hand  and  seal  of  you,  or  any  one  of  you,  full  power  and  au- 
thority to  committ  to  safe  custody  any  person  or  persons  against 
whom  Information  of  pyracy,  robery,  or  felony  upon  the  sea, 
shall  be  given  upon  oath,  which  oath  you,  or  any  one  of  you, 
shall  have  full  power,  and  are  hereby  required  to  administer  to 
all,  and  assemble  a  Court  of  Admiralty  on  Ship  board,  or  upon 
the  land,  when,  and  as  often  as  occasion  shall  require,  (which 
Court,  our  will  and  pleasure  is,)  shall  consist  of  seven  persons 
at  the  least,  and  if  so  many  of  you,  our  said  CommissionerS| 
cannot  conveniently  be  assembled,  any  three  or  more  of  you, 
whereof  you,  the  said  Richard,  Earl  of  Bellamont,  or  the  Govt. 
or  Commander  in  Chief  of  New  Yoike,  East  and  West  New 
Jersey,  or  CcHmecticut,  or  either  of  the  said  places  for  the  time 
being,  alwajrs  to  be  one,  shall  have  full  power  and  authority, 
by  virtue  of  the  said  act  and  of  these  persons,  to  call  and  as- 
semble any  other  persons  on  ship  board,  or  upon  the  land,  to 
make  up  the  number  of  seven ;  provided,  that  no  persons  but 
soch  as  are  known  merchants,  factors,  or  persons,  or  such  as  are 
Captains,  Lieutenants,  or  warrant  officers  in  any  of  our  ships 
of  war,  Captains,  Masters  or  Mates,  of  some  English  Ships, 
shall  be  capable  of  being  so  called,  sitting  and  voting  in  the 
said  court 

}  14&  ^And  our  further  will  and  pleasure  is,  and  we  do 
hereby  expressly  declare  and  command,  that  such  persons, 
called  and  assembled  as  aforesaid,  shall  have  full  power  and 
authority,  according  to  the  course  of  the  Admiralty,  to  issue 
warrants  for  bringing  any  persons  accused  of  pyracy  or  robery 
before  them,  to  be  tried,  heard,  and  adjudged,  and  to  summon 
witnesses,  and  to  take  informations  and  examinations  of  wit- 
nesses upon  their  oath,  and  to  do  all  things  necessary  for  the 
hearing  and  final  determination  of  any  case  of  pyracy,  robery, 
or  fekmy  upon  the  sea,  apd  to  give  sentence  and  judgment  of 

11 
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death,  and  to  award  execution  of  the  offenders,  conTicled  and 
attainted  as  aforesaid,  according  to  the  ciyU  laws  and  the 
methods  and  rules  of  the  Admiralty ;  and  that  all  and  erery 
person  or  persons  so  convicted  or  attainted  of  pyraciet  and 
jobery,  shall  have  and  suffer  such  losses  of  lands,  good%  and 
chattels,  as  if  they  had  been  attainted  and  convicted  of  any 
pyracies,  felonies  and  roberies,  according  to  the  ajforementioned 
statute  made  in  the  reign  of  King  Henry  the  Eighth. 

{  149.  ^<  And  our  express  will  and  pleasure  is,  and  we  do 
hereby  direct  and  command,  that  so  soon  as  any  Court  shall  be 
assembled  as  aforesaid,  either  on  ship  board,  or  upon  the  land, 
this  our  commission  shall  first  be  openly  read,  and  the  aaid 
Court,  then  and  there,  shall  be  solemnly  called  and  proclaimed, 
and  then  you,  the  said  Richard,  Earl  of  Bellamont,  or  the  Qovr. 
or  Commander  in  Chief  of  New  Yorke,  East  and  West  New 
Jersey  or  Connecticut,  or  either  of  the  said  places  for  the  time 
being — shall,  in  the  first  place,  publicly  in  open  Court,  take  Iha 
oath  appointed  in  the  said  act ;  and  you,  the  said  Richard,  Earl 
of  Bellamont,  or  the  Govr.  or  Commander  in  Chief  of  New 
Yorke,  East  and  West  New  Jersey  or  Connecticut,  or  either  of 
the  said  places  for  the  time  being,  having  taken  the  oath  in 
manner  and  form  aforesaid,  shall  individually  administer  the 
same  to  every  person  who  shall  sit  and  have  and  give  a  nioe 
in  the  said  Court,  upon  the  trial  of  such  prisoner  ot  prtseneis 
as  aforesaid.  And  lastly,  we  do  hereby  direct,  impower  and 
require  you,  our  said  Commissioners,  to  proceed,  act,  adjudge 
and  determine  in  all  things  according  to  your  powers,  authority 
and  directions  of  the  above  recited  act,  and  of  these  presents ; 
and  the  entry  or  enrollment  thereof,  shall  be  unto  you,  and  each 
and  every  of  you,  for  so  doing,  a  sufficient  warrant  and  dis- 
charge. 

"  In  witness  whereof^  we  have  caused  these  our  letters  to  be 
made  patent  Witness  ourself,  at  Westminster,  the  23d  day  of 
November,  in  the  twelfth  year  of  our  reign.'' 

i  160.  The  Commissions  to  the  Judges  of  the  Vioe-Admi^ 
rmlty  Courts,  were  equally  fiill  and  expUcit  in  their  grant  of  jo* 
tisdiction,  and  it  was  under  these  con^missions  that  the  judicial 
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powers  of  the  Admiralty,  in  ciril  causes,  were  actually  admi* 
iitttered  in  the  Colonies,  from  the  beginning  to  the  time  of  our 
Sevolution. 

The  commission  to  Hon.  Richard  Morris,  is  dated  I6th  Oct 
1762^  was  as  fidlows : 

Cammissum  of  the  Vice  Admiralty  Judge, 

Letters  patent  granted  to  Richard  Morris,  Esq.,  for  the  office  of 
Judge  of  the  respective  Courts  of  the  Provinces  and  Colonys 
of  New  York,  Connecticut,  and  East  and  West  Jerseys,  in 
America. 

f  16L  ^  Oeoi^  the  Third,  by  the  grace  of  God,  of  Great  Britain, 
France  and  Ireland,  King,  defender  of  the  faith :  To  our  beloved 
Richaid  Morris^  Esquire,  greeting :  We  do  by  these  presents, 
make,  ordain,  ncnninate  and  appoint  you,  the  said  Richard 
Monis^  Esquire,  to  be  our  Commissary  in  our  provinces  and 
eoloDies  of  New  York,  Connecticut,  and  East  and  West  Jerseys, 
in  America,  and  Territories  thereunto  belonging,  in  the  room  of 
the  former  judge,  deceased,  hereby  granting  unto  you  full  power 
to  take  cognizance  of^  and  proceed  in  all  causes  civil  and  ma- 
ritime^ and  in  complaints,  contracts,  offences,  or  suspected  offen- 
ces, crimes,  {deas,  debts,  exchanges,  policies  of  assurance,  ae- 
comits,  charter  parties,  agreements,  bills  of  loading  of  ships,  and 
all  matters  and  contracts  which,  in  any  manner  whatsoever, 
relate  to  freight  due  for  ships,  hired  and  let  out,  transport  money 
or  maritime  usury,  (otherwise  bottomry,)  or  which  do  any  ways 
concern  suits,  trespasses,  injuries,  extortions,  demands,  and  af- 
fairs civil  and  maritime  whatsoever,  between  merchants  or  be- 
tween ownem  and  proprietors  of  ships  or  other  vessels  and  mer- 
chants, or  other  persons  whomsoever,  with  such  owners  and 
proprietors    of  ships  or   other    vessels  whatsoever,  employed 
or  used,  or  between  any  other  persons  howsoever  had,  made,  be- 
gan, or  contracted  for  any  matter,  cause  or  thing,  business  or 
injury  whatsoever,  done  or  to  be  done  as  well  in,  upon,  or  by 
the  sea  or  public  streams  or  fresh  waters,  ports,  rivers,  creeks, 
and  places  overflowed  whatsoever,  within  ihe  ebbing  and  flow- 
ing ^  the  sea  or  high  water  mark,  as  upon  any  of  the  shores 
or  banks  adjoining  to  them  or  either  of  them,  together  with  all 
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and  singular,  their  incidents,  emergencies,  dependencies  annex* 
ed  and  connexed  causes  whatsover;  and  such  causes,  com- 
plaints, contracts  and  other  the  premises  aforesaid,  or  any  of  them, 
howsoever  the  same  may  happen  to  arise,  be  contracted,  had,  or 
done,  to  hear  and  determine  (according  to  the  civil  and  mari- 
time laws  and  customs  of  the  High  Court  of  Admiralty  in 
England)  in  our  said  provinces  and  colonies  of  New  Y(Mrk| 
Connecticut,  and  East  and  West  Jerseys,  in  America,  and  terri- 
tories thereunto  belonging  whatsoever,  and  also  with  power  to 
sit  and  hold  courts  in  any  cities,  towns,  and  places  in  our  pro- 
vinces and  colonys  of  New  York,  Connecticut,  and  East  and 
West  Jerseys,  in  America  aforesaid,  for  the  having  and  deter- 
mining of  all  such  causes  and  businesses,  together  with  all  and 
singular,  their  incidents,  emergencies,  dependencies  annexed 
and  connexed  causes  whatsoever,  and  to  proceed  judicially  and 
according  to  law,  in  administering  justice  therein. 

i  152.  '*  And  moreover,  to  compel  witnesses,  in  case  they  with- 
draw themselves  for  interest,  fear,  favour,  or  ill-will,  or  any 
other  cause  whatsoever,  to  give  evidence  to  the  truth  in  all  and 
every  the  causes  above-mentioned,  according  to  the  exigencies 
of  the  law.  And  further,  to  take  all  manner  of  recognizances, 
cautions,  obligations  and  stipulations,  as  well  to  ova  use,  aa  at 
the  instance  of  any  parties  for  agreements  or  debts  and  othor 
causes  and  businesses  whatsoever,  and  to  put  the  same  in  exe- 
cution, and  to  cause  and  command  them  to  be  executed.  Also, 
duly  to  search  and  enquire  of  and  concerning  all  goods  of  trai- 
tors, pirates,  manslayers,  felons,  fugitives  and  felons  of  them- 
selves, and  concerning  the  bodies  of  persons  drowned,  killed,  or 
by  any  other  means  coming  to  their  death  in  the  sea,  or  in  any 
ports,  rivers,  public  streams,  or  creeks  and  places  overflowed  ; 
and  also  concerning  mayhem  happening  in  the  aforesaid  places, 
and  engines,  toils  and  nets  prohibited  and  unlawful,  and  the  oc- 
cupiers thereof.  And  moreover,  concerning  fishes  royal,  namely, 
whales,  kiggs,  grampusses,  dolphins,  sturgeons,  and  all  other 
fishes  whatsoever,  which  are  of  a  great  or  very  large  bulk  or 
fatness,  by  right  or  custom  any  ways  used,  belonging  to  us 
and  to  the  office  of  our  High  Admiral  of  England. 
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1 1S3. ''  And  abo  of  and  concerning  all  casualties  at  sea,  goods 
wrecked,  flotzon,  jetson^  lagon,  shares,  things  cast  overboard  and 
wreck  of  the  sea,  and  all  goods  taken  or  to  be  taken  as  derelict, 
or  by  chance  found  or  to  be  found ;  and  all  other  trespasses, 
misdemeanors,  offences,  enormities  and  maritime  crimes  what- 
soever, done  and  committed  or  to  be  done  and  committed  as 
well  in  and  upon  the  high  seas,  as  all  ports,  rivers,  fresh  waters, 
and  creeks  and  shores  of  the  sea  to  high  water  mark,  from  all 
first  bridges  towards  the  sea,  in  and  throughout  our  said  provin- 
ces and  colonies  of  New  York,  Connecticut,  and  East  and  West 
Jerseysy  in  America,  and  maritime  coasts  thereunto  belonging, 
howsoever,  whensover,  or  by  what  means  soever  arising  or  hap- 
pening. 

i  164.  ^  And  all  such  things  as  are  discovered  and  found  out, 
as  also  all  fines,  mulcts,  amersements  and  compositions  due  and 
to  be  due  in  that  behalf;  to  tax,  moderate,  demand,  collect  and 
levy,  and  to  cause  the  same  to  be  demanded,  levied,  and  col- 
lected, and  according  to  law  to  compel  and  command  them  to 
be  paid* 

i  165.  ^  And  also  to  proceed  in  all  and  every  the  causes  and 
bosinesses  above  recited,  and  in  all  other  contracts,  causes,  con- 
tempts and  offences  whatsoever,  howsoever  contracted  or  aris- 
ing, (so  that  the  goods  or  persons  of  the  debtors  may  be  found 
widiin  the  jurisdiction  of  the  Vice- Admiralty  in  our  provinces 
and  colonys  of  New  York,  Connecticut,  and  East  and  West 
Jerseys,  in  America  aforesaid,)  according  to  the  civil  and  mari- 
time laws  and  customs  of  our  said  High  Court  of  Admiralty  of 
England,  anciently  used,  and  by  all  other  lawful  ways,  means, 
and  methods,  according  to  the  best  of  your  skill  and  knowledge. 
And  all  such  causes  and  contracts  to  hear,  examine,  discuss, 
and  finally  determine,  saving,  nevertheless,  the  right  of  appeal- 
ing to  our  aforesaid  High  Court  of  Admiralty  of  England,  and 
to  the  Judge  or  President  of  the  said  Court  for  the  time  being. 
And  saving  also  the  right  of  our  said  High  Court  of  Admiralty 
of  England,  and  also  of  the  Judge  and  Register  of  the  same 
Court,  from  whom,  or  either  of  them,  it  is  not  our  intention  in 
any  thing  to  derogate  by  these  presents. 
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i  166.  '<  And  also  to  arrest,  and  cause  and  command  to  be  ar- 
rested, all  ships,  persons,  things,  goods,  wares  and  merchandi- 
zes for  the  premises,  and  every  of  them,  and  for  other  causes 
whatsoever,  concerning  the  same,  wheresoever  they  shall  be 
met  with  or  found  within  our  provinces  and  colonys  of  New 
York,  Connecticut,  and  East  and  West  Jerseys,  in  America 
aforesaid,  and  territories  thereof  either  within  liberties  or  with- 
out, and  to  compel  all  manner  of  persons  in  that  behalf  as  the 
case  shall  require,  to  appear  and  to  answer  with  power  of  using 
any  temporal  coercion,  and  of  inflicting  any  other  penalty  or 
mulct  according  to  the  laws  and  customs  aforesaid ;  and  to  do 
and  minister  justice  according  to  the  right  order  and  course  of 
the  law,  summarily  and  plainly,  looking  only  into  the  truth  of 
the  fjdct 

i  167.  '^  And  we  impower  you  in  this  behalf  to  fine,  correct, 
punish,  chastise,  and  reform,  and  imprison,  and  cause  and  com- 
mand to  be  imprisoned,  in  any  gaols,  being  within  our  provinces 
and  colonys  of  New  York,  Connecticut,  and  East  and  West 
Jerseys,  in  America  aforesaid,  and  maritime  places  of  the  same, 
the  parties  guilty  and  violators  of  the  law  and  jurisdiction  of 
our  admiralty  aforesaid,  and  usurpers,  delinquents,  and  contu- 
macious absentees,  masters  of  ships,  mariners,  rowers,  fisher- 
men, shipwrights,  and  all  other  workmen  and  artificers  whom- 
soever, exercising  any  kind  of  maritime  afiairs,  as  well  according 
to  the  aforementioned  civil  and  maritime  laws  and  ordinances 
and  customs  aforesaid,  and  their  demerits,  as  according  to  the 
statutes  and  ordinances  aforesaid,  and  those  of  our  kingdom  of 
Great  Britain,  for  the  Admiralty  of  England,  in  that  behalf  made 
and  provided. 

i  158.  <'  And  to  deliver  and  absolutely  discharge,  and  cause  and 
command  to  be  discha]^d,whatsoever  persons  imprisoned  in  such 
cases,  who  are  to  be  delivered  and  to  promulge  and  interpose 
all  manner  of  sentences  and  decrees,  and  to  put  the  same  in 
execution  with  cognizance  and  jurisdiction  of  whatsoever  other 
causes,  civil  and  maritime,  which  relate  to  the  sea,  and  which 
any  manner  of  wajrs  respect  or  concern  the  sea  or  passage  over 
the  samoi  or  naval  or  maritime  voyages  performed,  or  to  be  per- 
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Ibnned,  or  the  maritime  jurisdiction  above  said,  with  power  also 
to  pfTOceed  in  the  same  according  to  the  civil  and  maritime  laws 
and  customs  of  our  aforesaid  Court,  anciently  used;  as  well 
those  of  mere  office  mixt  or  promoted,  as  at  the  instance  of  any 
partyi  as  the  case  shall  require  and  seem  convenient. 

f  169.  "  And  we  do  by  these  presents,  (which  are  to  continue 
during  our  royal  will  and  pleasure  only,)  further  give  and  grant 
unto  yon,  Richard  Morris,  Esquire,  our  said  Commissary,  the 
power  of  taking  and  receiving  all  and  every,  the  wages,  fees, 
profits,  advantages  and  commodities  whatsoever,  in  any  manner 
due  and  anciently  belonging  to  the  said  office,  according  to  the 
custom  of  our  High  Court  of  Admiralty  of  England,  commit- 
ting unto  you  our  power  and  authority  concerning  all  and  sin- 
gular, the  premises  in  the  several  places  above  expressed, 
(saving  in  all  things  the  prerogative  of  our  High  Court  of  Ad- 
miralty of  England  aforesaid,)  together  with  power  of  deputing 
and  surrogating  in  your  place  for  and  concerning  the  premises, 
one  or  more  deputy  or  deputies,  as  often  as  you  shall  thiak  fit 

}  160.  "  Further,  we  do  in  our  name  command,  and  firmly 
and  strictly  charge,  all  and  singular,  our  Governors,  Command- 
ers, Justices  of  the  Peace,  Mayors,  Sheriffs,  Marshals,  Keepers 
of  all  our  Gaols  and  Prisons,  Bailiffs,  Constables,  and  all  other 
onr  officers  and  ministers  and  faithful  liege  subjects,  in  and 
throughout  our  aforesaid  provinces  and  colonies  of  New  York, 
Connecticat,  and  East  and  West  Jerseys,  in  America,  and  the 
territories  thereunto  belonging ;  that  in  the  execution  of  this 
our  commission,  they  be  from  time  to  time  aiding,  assisting,  and 
yield  obedience  in  all  things,  as  is  fitting  xmto  you  and  your 
deputy  whomsoever,  under  pain  of  the  law  and  the  peril  which 
will  fall  thereon.  Given  at  London,  in  the  High  Court  of  our 
Admiralty  aforesaid,  under  the  great  seal  thereof,  the  sixteenth 
day  of  October,  in  the  year  of  our  Lord,  one  thousand  seven 
hundred  and  sixty-two,  and  of  our  reign  the  second." 

His  predecessor,  Hon.  Lewis  Morris,  held  the  office  firtmi  1738, 
undsr  a  ecmunission  in  the  same  words — and  these  commissions 
vers  translations  of  the  commissions  of  the  Hon.  Roger  Mom- 
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pesson  and  the  Hon.  Francis  Harrison,  who  had  previously  filled 
this  office — and  they  embraced  the  colonies  from  Delawaie  to 
Massachusetts  inclusiye.(a) 

i  161.  In  these  commissions  and  letters  patent  were  found  the 
source,  extent,  and  definition  of  the  admiralty  and  maritime  juris- 
diction in  the  colonies.  I  am  not  aware,  that  up  to  the  Revolutioii, 
any  British  statute  in  relation  to  the  admiralty  jurisdiction  named 
the  colonies ;  and,  the  well  known  principles  that  statutes  do 
not  bind  the  colonies  unless  they  are  named,  and  that  the  Kiiig% 
commission  runs  through  his  whole  dominions,  are  sufficient  to 
make  these  commissions  the  legitimate  source  and  law  of  the 
admiralty  jurisdiction  in  the  colonies.  They  declare  that  juris- 
diction to  extend  to  all  causes,  civil  and  maritime,  embraciDg 
charter  parties,  bills  of  lading,  policies  of  assurance,  accoimtii 
debts,  exchanges,  agreements,  complaints,  offences,  and  all  mat- 
ters which  in  any  manner  whatsoever  relate  to  freight,  transport 
money,  maritime  loans,  bottomry,  trespasses,  injuries,  extortkMiai 
demands,  and  affairs  whatsoever,  civil  and  maritime.    Then 


(m)  A  memormiidnm  of  aoch  oUier  CommiHioDi  m  I  have  Men,  it  liere  iawited.  Is 
■bow  their  territoriel  extent  They  are  to  be  fonnd  in  the  office  of  the  Beewtoiy 
of  SUte  of  New  York. 

Jamee,  Dnke  of  York,  &€.,  to  Thomae  Dongan,  Commisaion  as  GoYenior  of  New 
York  and  the  lalanda,  dated  September  30, 1662.  Hia  CommiaMon,  aa  Vio*.  Ad- 
miral for  the  aame,  ia  dated  October  3,  1683. 

Jamee  II,  to  Edmund  Androea,  CommiaMon  aa  Governor  of  New  York  aad  N«w 
Eofland,  April  7, 168a 

William  and  Mary,  to  Henry  Slonghter,  Commiaion  aa  GoTemor,  dated  Tanssij 
4tb,  1689. 

The  tame  to  Benj  Fletcher,  CommiaMon  aa  Vice- Admiral  of  New  York,  EmI  aad 
Weat  New  Jeraey,  New  Caatle  and  dependenciee,  dated  1693. 

William  III,  to  the  Earl  of  Bellamont,  CommiHion  of  Vice-Admiral  of  New 
York,  Maanchnaetta  Bay,  New  Hampahireand  dependenciee,  1698. 

CommlMon  of  Roger  MompeaMn,  Judge  of  the  Court  of  Vice -Admiralty  ia 
Maaeachuietta  Bay,  New  Hampehire,  Connecticut,  Rhode  Island,  the  Jeraeya,  N«w 
York  and  Pennaylvania,  and  dependenciee,  April  1,  1703. 

George  I.,  to  Francia  Harriaon,  Commiaion  as  Judge  of  the  Court  of  Vic«*A4- 
orfralty  of  New  York,  13th  February,  1731. 

George  II.,  to  Lewis  Morria,  Commission  aa  Judge  of  the  Vice- Admiralty  Cewto 
of  New  York,  Coiuectieat,  and  East  and  Weet  Jeiaeys,  16th  Jaavary,  1738. 
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general  words  are  of  the  most  axnprehensive  character,  and  ia- 
clude  all  matters  which  are  in  their  nature  maritime,  while  all 
those  causes  whose  jurisdiction  have  been  denied  to  the  English 
Admiralty  are  especially  enumerated  as  admiralty  and  maritime 
causes^a) 

i  162.  When  we  look,  also,  to  the  extent  of  this  jurisdiction, 
so  fiu  as  place  is  concerned,  we  find  it  equally  extensive,  ex;- 
tending  to  every  thin^  done  in,  upon,  or  by  the  sea,  or  public 
streams,  <x  firesh  waters,  ports,  rivers,  creeks,  and  places  over- 
flown whatsoever,  within  the  ebbing  and  flowing  of  the  sea,  or 
high  water  mark,  from  all  first  bridges  towards  the  sea.(A) 

i  163.  So  &r  as  persons  are  concerned,  it  is  also  equally  ex- 
tensive, embracing  all  demands  and  afiairs  between  merchants. 
or  merchants  and  owners  of  ships  or  other  vessels,  and  other 
persons  whomsoever,  for  any  matter,  cause  or  thing,  business, 
or  injury  whatsoever,  done  as  well  in,  upon,  or  by  the  sea,  or 
public  streams,  or  fresh  water,  ports,  rivers,  creeks,  and  places 
overflowed  whatsoever,  within  the  ebbing  and  flowing  of  the 
sea,  or  high  water  mark,  as  upon  any  of  the  shores  or  banks  ad- 
joining to  them.  This  plainly  embraces  all  classes  of  persons 
having  any  relation  to  maritime  transactions — those  who  build 
and  furnish  vessels — those  who  equip,  man  and  supply  them — 
those  who  load  and  unload  them — those  who  freight  them — 
those  who  are  employed  in  their  service,  to  navigate  or  to  pre- 
serve them,  or  to  perform  the  various  functions  necessary  or  con- 
venient  to  be  performed  to  enable  the  vessel  in  the  best  manner 
to  answer  the  purposes  to  which  she  is  devoted ;  and  also  those 
who  injure  her,  or  violate  their  duty  or  obligations  to  her ; — a 
jurisdiction,  to  all  intents  and  purposes,  equal  to  that  claimed  by 
the  Admiralty,  and  set  forth  in  so  much  detail  by  Dr.  Godol- 
phin.  Indeed,  it  is  not  possible  for  the  English  language  to 
make  the  grant  clearer,  or  broader,  or  stronger.(c) 

§  164.  And  these  commissions  were  issued  and  acted  under. 


(«)  Ante,  i  48.^,  136, 127, 151, 158.    1  Black.  Com.  106, 107,  108. 
(*)  Ante,  §i  26,  51, 158.  (c)  W  126,  151,  158, 104-107. 
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in  their  widest  interpretation,  during  all  the  period  of  colonial 
government,  here  and  elsewhere.  The  actual  business  of  the 
Vice- Admiralty  Courts,  as  shown  by  their  records,  up  to  the 
time  of  the  Revolution,  shows  that  this  extended  jurisdiction, 
was  not  dormant  but  active.(a) 

§  165.  It  has  indeed  been  said,  that  this  extensive  jurisdic- 
tion of  the  Admiralty  in  the  Colonies  was  the  subject  of  com- 
plaint at  the  time  of  the  Revolution  ;  an4  it  is  undoubtedly  true, 
that  the  extension  of  the  Admiralty  jurisdiction,  beyond  its 
ancient  limits,  was  in  some  petitions  and  public  documents 
stated,  as  one  of  the  grievances  of  the  colonies.  The  diflScuIty 
with  the  mother  country,  grew  out  of  the  imposition  of  taxes, 
and  the  collection  of  revenue  ;  and  (he  whole  of  that  jurisdic- 
tion was  given  to  the  Admiralty,  as  was  also  trespass  on  the 
King's  lands,  and  other  matters  which  were  peculiarly  offensive. 
<'It  was  ordained,"  says  the  old  Congress  in  their  list  of  grievan- 
ces, "  that  whenever  offences  should  be  committed  in  the  colo- 
nies, against  particular  acts  imposing  duties  and  restrictions  up- 
on trade,  the  prosecutor  might  bring  his  action  for  the  penalties 
in  the  Court  of  Admiralty."  These  were  in  no  sense  admiralty 
and  maritime  cases,  and  it  was  this  recent  extension  beyond  the 
ancient  limits, — the  limits  of  those  commissions — of  which  the 
colonists  complained,  and  not  the  proper  exercise  of  admiralty 
and  maritime  jurisdiction  which  had  been  practised  from  the 
earliest  times  ;  and  the  fact  that  the  Constitution  uses  the  words 
all  cases  of  admiralty  and  maritime  jurisdiction,  taken  in  con- 
nection with  those  complaints,  shows  that  the  convention  in- 
tended that  the  word  all  «s  well  as  the  word  maritime  should 
have  its  proper  signification  .(6) 


(•)  Stokes'  Contt.  of  the  Coloniea,  270.  Danlep't  Ad.  Prac.  35, 37.    5  Mu.  B.  472. 
(6)  5  How.  456.    Ibid.  484. 


CHAPTER    X. 

The  Jurisdiction  of  the  State  Courts  of  Admiralty, 

h  166.  At  the  time  of  the  Revolution,  as  has  been  before  re- 
marked, each  state  became  an  independent  nation,  clothed 
with  all  the  powers  of  sovereignty,  including  all  judicial  pow- 
ers in  their  greatest  plenitude.  In  some  of  those  in  which  an 
Admiralty  Court  had  previously  existed,  the  court  was  retained, 
the  Judge  being  appointed  by  the  newly  constituted  state,  by  a 
simple  commission,  as  Judge  of  the  Court  of  Admiralty.  No 
statute  had  specified  his  powers,  and  his  commission  was  si 
lent  on  the  subject.  He  was  appointed  to  exercise  the  same 
powers  as  the  colonial  courts  had  exercised.  Such  were  Mas- 
sachusetts and  New  York.  In  some  of  the  states,  as  |^  New 
York,  the  statute  15  Ric.  2,  was  enacted,  and  in  others  i\^  juris- 
diction remamed  unchanged.  Thus  in  different  States,  the 
constitations  of  the  Admiralty  Courts  and  the  limits  of  the  Ad- 
miralty Jurisdiction  were  widely  different,  and  in  some  of  the 
States  the  court  was  abolished  altogether ;  and  in  others  new 
courts  were  established  with  powers  regulated  by  statute.(a) 

}  167.  In  Pennsylvania,  an  act  for  establishing  a  Court  of 
Admiralty,  was  passed  Sept.  9,  1778,  and  another  for  regula- 
ting and  establishing  Admiralty  Jurisdiction  in  March,  1780. 
By  this  latter  act,  it  was  enacted  that  the  Judge  should  <<hold 
a  Court  of  Admiralty,  and  therein  have  cognizance  of  all  con- 
troversies, suits  and  pleas  of  Maritime  Jurisdiction,  not  cogni. 
zable  at  the  common  law,  offences  and  crimes  other  than  con- 
ten^pts  against  said  court  only  excepted,  and  thereupon  shall  pass 
sentence  and  decree  according  as  the  maritime  law  and  the  law 
of  nations,  and  the  laws  of  this  commonwealth  shall  require.** 

By  section  22,  it  was  enacted  that  «*  all  and  every  the  proceed- 
ings of  the  Court  of  Admiralty  of  this  commonwealth,  shall 
be  liable  to  the  prohibition  of  the  Supreme  Court  of  Judicature 


(a)  AaU»  k  94.    1  GtomL  Uwtof  N.  T.  11, 18,  IdO,  189,  S3a 
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in  like  manner,  and  with  like  effect  as  the  prohibition  of  the 
Court  of  King's  Bench  in  England,  in  like  cases."(a) 

}  168.  In  New  Jersey,  an  act  regulating  and  establishing 
Admiralty  Jurisdiction,  was  passed  in  1781,  which  provided 
that  the  Judge  of  the  Admiralty  should  <<  hold  a  Court  of  Ad- 
miralty, and  therein  have  cognizance  in  all  cases  of  prize  cap- 
tare  and  re-capture  upon  the  water  from  enemies,  or  by  way 
of  reprisal,  or  from  pirates,  and  in  general  of  all  controversieSi 
suits  and  pleas  of  Maritime  Jurisdiction,  and  thereupon  the 
said  Judge  shall  pass  sentence  and  decree  according  to  the 
maritime  law  and  the  law  of  |iations,  and  the  ordinances  of  the 
Honorable,  the  Congress  of  the  United  States  of  America,  and 
ihe  laws  of  this  State." 

The  second  section  provided  that  all  causes  should  be  tried 
by  a  jury.  The  20th  section  established  the  same  rule  as  to  pro- 
hibitions as  the  Pennsylvania  act.(6) 

§  l|p.  In  Maryland,  a  Court  of  Admiralty  was  established 
in  1776,  for  the  trial  of  captures  and  seizures  with  full  power 
to  take  cognizance  of  all  Ubels  on  account  of  such  captures  and 
seizures,  and  to  proceed  to  a  final  determination,  and  decree 
thereupon,  u^  •  *  •  The  process  and  proceeding  to  be  as 
usual  in  Courts  of  Admiralty,  but  if  either  party  demand  a  jury 
on  any  material  controverted  fact,"  a  jury  was  to  be  sum- 
moned.(c) 

i  170.  Virginia  passed  an  act  in  1779,  as  follows  : 
Be  it  enacted  by  the  General  Assembly,  the  Court  of  Admi- 
ralty to  consist  of  three  Judges,  two  of  whom  are  declared  to  be 
a  sufficent  number  to  constitute  a  court,  ^<  shall  have  jurisdiction 
of  all  maritime  causes  except  those  wherein  parties  may  be  ac- 
cused of  capital  offences,  now  depending  and  hereafter  to  be 
brought  before  them."  It  was  expressly  provided  that  such 
court,  was  to  be  "  governed  in  their  proceedings  and  decisions 
by  the  regulations  of  the  Congress  of  the  United  States  of  Amer- 


(«)  Ii*wi  of  PemuyhranU,  lT7d. 
{b)  Lawi  of  Now  Jenoy,  1781. 
{e)  Lawi  of  Mtrjlaiid, 
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iea,  by  the  acts  of  the  General  Assembly, — by  the  laws  of  Ole- 
rm  and  the  Rhedian  and  Imperial  Laws,  so  far  as  they  have 
teen  heretofore  observed  in  the  English  Courts  of  Admiralty^ 
and  by  the  laws  of  nature  and  nations" — a  wide  and  benefi- 
cial jurisdiction.  No  one  can  fail  to  observe  how  distinctly  the 
ancient  ordinances  and  maritime  laws,  the  civil  law,  and  the 
limner  practices  of  the  English  Admiralty,  are  adopted  instead 
of  the  narrow  limit  observed  by  the  English  Admiralty  at  that 
tiaia(a) 

}  171.  These  being  the  only  States  whose  early  statutes  were 
coDTeniently  accessible  to  me,  I  have  considered  these  refer- 
ences sufficient  fully  to  establish  that  diversity  which  could 
hardly  fail  to  exist  in  twelve  different  nations ;  which,  although 
friendly  and  allied,  were  nevertheless  independent  of  and  foreign 
to  each  other. 

With  this  diversity  existing,  it  could  hardly  be  contended 
that  the  phrase,  all  cases  of  admiralty  and  maritime  jurisdiction, 
was  to  include  only  the  cases  so  called  in  some  particular  State 
iHiich  was  not  pointed  out,  much  less  to  perpetuate  in  each  State 
its  peculiar  law  of  admiralty  jurisdiction,  thus  making  diversity 
instead  of  uniformity  of  admiralty  jurisdiction,  a  portion  of  our 
organic  law ;  and  requiring  the  constitutional  grant  to  the  Gen- 
eral Government  to  receive  a  different  construction  in  the  dif- 
ferent States.  Such  a  state  of  things  must  have  made  the  judi- 
cial system  of  the  United  States  entirely  impracticable.  In  this 
yne%  of  the  State  Courts  of  Admiralty  the  grant  must  have 
been  intended  to  embrace  a  general  maritime  jurisdiction. 

If  all  the  States,  before  the  adoption  of  the  Constitution,  had 
re-enacted  the  Statute  15  Rich.  2,  it  is  not  perceived  how  it 
could  have  had  any  in^uence  on  the  construction  of  the  Con- 
stitution. If  the  States,  without  exception,  had  abolished  their 
Courts  of  Admiralty,  and  swept  away  all  their  admiralty  and 
maritime  jurisdiction  before  the  Constitution  was  framed,  such 
legislation,  instead  of  rendering  useless  or  nugatory  the  grant  in 
question,  would  only  have  rendered  it  so  much  the  more  neces- 


(fl)  UwB  of  1779,  chap.  27.    10  Hen.  Sut.  98.    5  How.  474.      5  Mm.  R.  47S. 
Duolap*!  Pr.  3G. 
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sary.  And  on  the  same  principle,  any  modification  or  limitatioi 
of  the  state  jurisdiction,  would  have  no  effect  on  the  constmctioi 
of  the  constitutional  grant.  Cases  of  a  certain  class  would  h 
none  the  less  maritime  cases,  and  it  would  be  none  the  lesi 
important  that  they  should  be  subject  to  the  federal  judiciary,  t< 
secure  that  equal  administration  of  the  maritime  law,  and  tha 
uniformity  and  nationalty  of  decision  under  it,  which  wouU 
promote  the  harmony  of  the  commercial  world,  of  which  the 
States,  being  foreign  to  each  other  and  to  other  nations,  were  ai 
important  part.  And  it  would  be  none  the  less  certain  that  i 
grant  to  the  General  Government  of  jurisdiction  in  all  such  cases 
would  make  them  all  subjects  of  national  jurisdiction  to  be  dis 
tributed  to  such  courts,  and  proceeded  in,  in  rem  or  in  personam 
with  or  without  a  jury,  in  such  manner  as  the  Congress  shoulc 
provide.(a) 


(«}  I  WhMt.  324,  5.    5  How.  461.    6  Ibid  385. 


CHAPTER    XI. 

The  Admiraliy  and  Maritime  Jurisdiction  of  France  and  other 

portions  of  Continental  Europe, 

1 172.  The  marine  ordinances  of  France  have  always  been 
held  in  desenrediy  high  estimation.  Her  wisest  statesmen  and 
monarchs  have  all  along,  through  many  centuries,  given  the 
most  profound  attention  to  the  subject  of  maritime  law ;  and, 
under  the  administration  of  Courts  of  Admiralty,  filled  by  the 
ablest  judges,  a  system  of  maritime  law  has  there  been  built  up 
more  perfectly  than  in  any  other  country ;  and  commentators 
and  jurisconsults  of  most  various  learning,  and  most  profound 
and  practical  reflection,  have  been,  at  the  same  time,  the  cause 
and  the  effect  of  this  constant  attention  to  the  best  interests  of 
maritime  commerce.  The  jurisdiction  of  the  French  Admiralty 
has  always  been  of  the  widest  and  most  salutary  character.(a) 

§  173.  The  judges  of  the  Admiralty  shall  take  cognizance 
preferably  to  all  others,  and  between  all  persons  of  whatever 
quality  or  condition,  even  though  privileged,  French  and  stran- 
gers, as  well  in  demanding  as  defending,  of  all  that  concerns  the 
construction,  tackle  and  furniture,  arming,  victualling,  and  man. 
ning,  sale  and  adjudication  of  ships. 

We  declare  them  competent  judges  of  all  actions,  proceeding 
from  charter  parties,  freighting,  bills  of  lading,  freight,  engaging 
and  wages  of  seamen,  and  victuals  furnished  to  them  by  order 
of  the  master  during  the  manning  of  ships,  together  with  policies 
of  insurance  and  obligations  of  bottomry,  and  on  the  return  of  a 
voyage,  and  generally  of  all  contracts  concerning  the  commerce 
of  the  sea,  notwithstanding  all  submissions  to  the  contrary. (6) 


(a)  Ord  de  la  Marioe,  tiu  2,  arti.  I  to  IJ.  Merrille,  Com.  13  to  25.  1  Valio, 
112  to  151.  Cleirac,  Let  Us*  et  Coutomea  de  la  Mer,  Jarisdiclion  de  la  Marine, 
315to50L 

(6)  Thb  aad  the  following  three  scctiotis  are  a  trantlatioQ  of  the  jariadictioaal 
artielea  of  the  OrdoDQaoce  de  la  Marioe,  tit.  2,  arts.  1  to  11. 
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i  174.  They  shall  likewise  take  cognizance  of  jnizes  taken  at 
sea,  wrecks,  shipwrecks,  and  stranded  ships,  of  ejecting  and 
contributing  average,  and  damages  happened  to  ships  and  their 
lading,  and  also  of  inventories  and  deUverances  of  assets  left  in 
ships  by  persons  dying  at  sea. 

They  shall  likewise  take  cognizance  of  the  dues  for  licenaa% 
thirds,  tenths,  sea  marks,  anchorage  and  others  belonging  to 
the  Admiral,  and  of  those  which  shall  be  levied  or  pretended  by 
the  lords  of  manors,  or  other  particular  persons  near  the  sea, 
upon  the  fisheries  or  fish,  and  upon  goods  or  ships  going  out  ot 
coming  into  port. 

The  cognizance  of  fishing  in  the  sea  and  salt  water,  and  tbt 
mouths  of  rivers,  shall  Ukewise  belong  to  them,  and  likewise 
that  of  parks  and  fisheries ;  and  they  shall  also  take  cogniianea 
of  nets  and  threads,  and  of  the  buying  and  selling  of  fish  upon 
the  shore,  or  in  the  boats,  ports,  or  harbors. 

i  175.  They  shall  likewise  take  cognizance  of  damages  don« 
by  ships  to  the  fisheries,  either  upon  the  coasts  or  in  navigable 
rivers,  and  of  those  that  the  ships  shall  receive,  and  likewise  oC 
the  ways  appointed  for  hauling  up  ships  coming  from  the  sea, 
if  there  be  no  regulation,  title,  or  possession  to  the  contrary. 

They  shall  also  take  cognizance  of  the  damages  done  to  the 
keys,  banks,  moles,  palisadoes,  and  other  works  cast  up,  againal 
the  violence  of  the  sea,  and  shall  take  care  that  the  depth  of  the 
ports  and  roads  be  preserved  and  kept  clean. 

They  shall  take  up  the  bodies  of  drowned  persons,  and  shall 
draw  up  a  verbal  process  of  the  condition  of  the  corpses  found 
at  sea  and  on  the  sand,  or  in  the  ports,  as  Ukewise  of  the  drown- 
ing of  mariners  sailing  in  navigable  rivers. 

i  176.  They  shall  assist  at  the  musters  and  reviews  of  the 
inhabitants  of  the  parishes  subject  to  the  sea  watch,  and  shall 
take  cognizance  of  all  differences  arising  upon  that  account,  and 
likewise  of  crimes  committed  by  them  that  are  upon  the  guard 
of  the  coasts,  while  they  are  imder  arms. 

They  shall  also  take  cognizance  of  piracies  and  robberieSy 
and  desertions  of  seamen,  and  generally  of  all  crimes  and  offences 


lx>rs.(a) 
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upon  the  sea  or  the  coasts,  and  m  the  po4s  and  har- 


i  177.  These  various  codes  and  systems  cannot  but  have 
familiar  to  the  framers  of  the  Constitution,  and  for  the 
purpose  of  this  treatise,  it  is  not  necessary  to  inquire  further 
info  the  jurisdiction  of  the  Admirals,  or  of  the  Admiralty  Courts 
of  the  various  commercial  nations  of  the  world.    They  will  be 
found  to  differ  considerably  in  the  mere  Admiralty  law — the 
maritime  regulations  of  the  municipal  code.    There  will  be 
found,  also,  a  great  uniformity  in  their  adoption  of  those  princi- 
ples and  rules  which  constitute  the  general  maritime  law. 
Those  which  have  been  referred  to,  show  the  same  difference 
in  municipal  regulation,  and  the  same  uniformity  in  general 
principles,  which  would  appear  on  a  more  extended  examina- 
tion.   A  brief  list  of  them  is  here  given,  for  the  double  purpose 
of  showing  the  imiversality  of  maritime  codification  in  com- 
mercial nations,  and  of  directing  the  student  to  the  numerous 
and  cognate  sources  of  the  maritime  laws. 

i  178.  Some  of  them  are  actual  legislative  enactments,  others 
the  ordinances  of  monarchs,  and  others  are  mere  compilations, 
made  up  of  extracts  from  well  known  ancient  codes  and  ordi- 
nances. Others  again,  are  mere  essays  and  treatises  on  mari- 
time subjects — ^which,  in  consequence  of  their  practical  wisdom, 
have,  by  long  use  and  authority,  came  to  be  considered  the 
highest  evidence  of  marine  law, — and  others,  are  the  voluntary 
regulations  which  persons,  interested  in  shipping,  have  adopted 
for  their  own  convenience ;  and  which,  in  like  manner,  have 
ripened  into  law.  They  are  to  be  found  in  the  great  work  of 
Pardessus,  in  which  he  has  collected  the  maritime  laws  of  all 
commercial  nations,  and  preceded  each  by  a  historical  notice, 
valuable  for  the  combined  results  of  thorough  historical  and 
antiquarian  research,  careful  and  ingenious  criticism,  and  Uberal 


(fl)  Ord.  de  U  Marine,  tit  9,  arU.  1  to  11.  In  the  thiid  part  of  the  Ut*  at  Coa- 
Ummd9  la  Mar,  Clairae,  in  hit  learned  and  enriooa  treatiae.  La  JnriidicCioB  da  la 
MariM  on  da  PAdmirantie,  has  extracted  and  eolleetad  the  text  of  the  royal  ordi- 
of  tba  Admiralty  of  France,  from  the  earlieet  perioda.    Clairae,  316. 
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and  generous  views  of  the  true  end  and  proper  extent  of  ttie 
maritime  iaw.(a) 

§  179.  The  Maritime  Law  of  the  Rhodians.{h)—'Thi9  is  the 
most  ancient  code  of  maritime  law.  It  was  promulgated  about 
900  years  before  the  Christian  era,  and  about  seventy  years 
after  the  time  of  Solomon.  These  laws  being  fotmded  upon 
natural  justice,  entered  largely  into  the  maritime  legislation  of 
all  the  commercial  nations  of  antiquity  of  whose  laws  we  have 
any  knowledge.  They  were  generally  received  in  the  Hedi(er> 
ranean,  and  Greece  and  Rome  acknowledged  their  authority. 
In  the  time  of  Julius  Caesar  and  of  Augustus,  the  distinguished 
jurisconsults,  O'Libius,  Labeo,  and  Labinus,  adopted  them, 
especially  in  cases  of  jettison ;  and  the  Emperors  Claudius, 
Vespasian,  Trajan,  Adrian  and  Antonius,  confirmed  those  laws^ 
and  directed  that  all  cases  of  maritime  commerce  should  be 
decided  according  to  them.(c) 

i  1 80.  The  Maritime  Laws  of  the  Kingdom  of  JeruHiUm. — 
These  laws  date  back  to  the  existence  of  the  Christian  King- 
dom of  Jerusalem,  established  after  the  capture  of  ttie  Holy 
City  by  Godfrey  de  Bouillon,  in  the  first  Crusade.(d) 

§  181.  The  Rooles  or  Judgments  of  Oterofi — Conunonly 
called  the  Laws  of  Oleron,  take  their  name  froni  the  Island  ^ 
Oleron.  The  English  and  the  French  have  long  disputed  die 
honor  of  having  produced  these  laws,  and  their  real  origin  is 
undoubtedly  obscured  by  a  remote  antiquity ;  and,  by  common 
consent,  they  are  admitted  to  be  the  foimdation  of  all  the  Eo- 
lopean  maritime  codes.  The  earliest  French  edition  to  which 
Pardessus  refers,  published  in  1485,  bears  for  a  title,  'Ougemens 
de  la  Mdr  des  Maisters,  des  Mariniers,  des  Marchants,  et  de 
tout  leur  estre" — a  literal  translation  of  which  is  the  the  title  d 


(a)  Tidttmm  Loix.  Maritimet,  pamm. 
{h)  Sea  Laws,  76,  78.    1  Fvd.  Loii.  Mar.  981. 

(c)  Ene3re.  da  Jmiap.  Ait.  Rbodien.   1  Boolay  VwXf.  tit  pnl  4  I  to  6.  9  Blroifr. 
CIt.  and  Ad.  Law,  3S.    3  Kent'a  Cornm.  1  to  91. 
{d)  1  Paid.  97S. 
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the  eariiest  English  edition,  published  in  the  reign  of  Henry 
TIIL — '^  Judgment  of  the  Sea  of  Masters,  of  Mariners,  and 
Mefchants,  and  all  their  doings.(a) 

f  182L  Ias  Jugemens  de  Damme  ou  Lois  de  Westcapelle. — 
These  are  mainly  a  translation  of  the  Laws  of  Oleron,  made 
finr  Dam,  a  city  of  Austrian-Flanders,  situated  a  short  distance 
fiom  the  sea,  near  to  Bruges.(6) 

Comiumes  d^Amsierdamf  Enchuysen  and  Stavem. — These 
mlso^  W6ie  substantially  translated  from  the  Laws  of  01eroo« 
mod  they  were  entitled, — "  Ordonnance  que  lee  patrons  et  les 
msig^cians  observent  entre  eux  sur  le  droit  Maritime  "{c) 

Mariiime  laws  of  the  Lo%o  Countries,(d) 

i  183.  Laws  of  Wisbuy. — Wisbuy,  in  the  island  of  Goth* 
land,  was  the  great  maritime  and  commercial  entrepot  of  the 
North  of  Europe,  more  than  five  hundred  years  ago,  and  her 
Qiaritiiiie  code  was  then  knowi^  as  "  Dat  hogeste  und  dat 
Ms$i0  waisr  reehte  van  Wisby"  The  ancient  and  supreme 
wmisr-law  ^f  Wiahy.  "  The  Gothland  water-law  established 
hf  ihs  imr§hants  and  masters^ifi) 

i  184.  Ls  Consulat  de  la  Mer.  11  ConsukUo  del  Mare.  — 
ns  Consulate  ef  the  Sea. — Grotius  says,  that  the  Consulate 
was  made  up  of  the  various  enactments  of  the  Greek  Emperors 
ef  Germany,  of  the  kingdoms  of  France,  of  Spain,  of  S3nria,  of 
CypraSi  of  Majorca,  and  of  the  republics  of  Venice  and 
Geooa. 

In  an  Italian  edition,  printed  at  Venice  in  1639,  it  has  this 
tUks,  aoQOiding  to  Pardessus,  "  Libro  de  consulato  nuovamente 


(«)  PkyaM,  107.  Sea  Laws,  116, 130.  Cleirae,  1,  7.  MalToe'i  Pet  Ad.  Dee. 
Append.  1  Pudewus  Loir.  Mar.  383,  333.  Brow.  Civ.  and  Ad.  Law.  39.  Bfiege 
Aac  Sea  Lawi.    1  Boucher  Conialat,  chap.  18  to  37. 

(*)  1  Pkfd.  Loiz.  Mar.  371. 

<«)  1  PaidMne  Lois.  Mar.  405. 

id)  4  Pkfd.  Loix.  Mar.  1, 19, 185. 

(«)  9  Blow.  Gy.  and  Ad.  39.  1  Pud.  Loiz.  Mar.  494, 4S3.  Sea  Lawi,  174. 
CMraa,  136, 139, 463,  584.  Malyne'i  Pet  Ad.  Deo.  AppewL  Miege  Ane.  Sea 
LawB.  1  Booeher  Cone.  chap.  31  to  37. 
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stampato  a  ricoretto  nel  quale  sono  scritti  capiioli  a  statuti  e 
buone  ordinationi,  che  le  antichi  ordinerono  per  li  casi  de  mer* 
cantie  et  di  mari  et  mercante  et  marinari  et  patroni  di  naTilio.''(a) 
<*  Ici  commence  le  livre  du  consulat,  nouvcUement  corrige  et 
imprime,  dans  lequel  sont  contenns  ies  loix  et  ies  ordonnances 
sur  ies  actes  maritimes  et  mercantiles."(A) 

i  185.  Le  Guidon  de  la  Mer. — This  is  an  ancient  treatise 
entitled  "  Le  Guidon  pour  ceux  que  font  marchandi2se  et  qui 
mettent  k  la  Mer ;"  written  in  French  for  the  use  of  the  mer* 
chants  of  Rouen.  It  is  devoted  mainly  to  the  law  of  Maritime 
Insurance,  but  Cleirac  declares,  that  it  is  written  with  such 
consununate  ability  that,  in  explaining  the  contracts  of  insu- 
rance, the  author  has  completely  elucidated  the  whole  subject 
of  maritime  contracts  and  naval  commerce.  It  is  a  work  of  the 
highest  authority.(c) 

i  186.  77le  Laws  of  the  Hanse  Towns. — In  the  year  1254, 
Lubec,  Bnmswick,  Dantzic,  and  Cologne,  in  Germany,  and 
subsequently,  Bruges  in  Flanders,  London  in  England,  and 
Novorgood  in  Russia,  and  the  principal  cities  of  the  Rhine,  and 
other  portions  of  Europe,  constituted  a  sort  of  maritime  confede- 
racy for  the  protection  and  promotion  of  their  commercial  inter- 
ests ;  and  for  that  purpose,  about  the  year  1597,  formed  a  code 
of  maritime  law  of  the  greatest  respectability — embracing  in  its 
brief  articles  much  of  what  had  before  existed  in  the  separate 
codes  of  the  Hanseatic  and  other  cities,  and  the  nations  of 
Europe. 

This  code  may  be  found  in  3  Pard.  431,  455.  Miege^s  Anc. 
Sea  Laws.  Brow.  Civ.  and  Ad.  39.  3  Kent  Comm.  I  to  21. 
Cleirac,  157, 166.    Pet.  Ad.  Dec.  Append.    Sea  Laws,  190, 196. 

i  187.  The  other  maritime  ordinances  and  codes  which  had 


(a)  9  Paid.  1,  49.    GroUn  de  Jar.  BeL  6l  Par.  Lib.  3,  chap.       note  4.    5  Pard. 
Loix.  Mar.  U. 
{h)  9  Boaoher  CMmlat,  I,  title. 
(^  8  Paid.  Loix.  lUr.  369, 377.    ClMnc,  181.    Brown  Civ.  and  Ad.  4L 
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existed  before  that  time,  were  numerous,  and  are  Iiere  briefly 
eaomerated  in  the  order  in  which  maritime  legislation  or  codifi- 
cation was  commenced  in  each  nation  or  city. 
A.  D.    940.    The  Maritime  Law  of  Norway.    3  Pard.  1,  21. 
"     1063.    Maritime  Law  of  the  Two  Sicilies.     5  Pard. 

214,  237. 
"      1117.    Maritime  Law  of  Iceland.    3  Pard.  45,  55. 
^     1150.    Maritime  Law  of  Denmark.    3  Pard.  205,  229. 
"     1158.    Maritime  Law  of  Lubec.    3  Pard.  391,  399. 
**     1160.    Maritime  Law  of  Pisa  and  Florence.    4  Pard. 

545,  569. 
^     1224.    Maritime  Law  of  the  Prussian  States.    3  Pard. 

447,  459. 
^     1232.    Maritime  Law  of  Venice  and  Austria.  5  Pard.  1. 
*^     1243.    Maritime  Law  of  Catalonia,  Aragon,  Valence, 

and  Majorca.    5  Pard.  321,  333. 
"     1254    Maritime  Law  of  Sweden.    3  Pard.  89,  111. 
**     1270.    Maritime  Law  of  Hamburgh.   3  Pard.  329, 337. 
«     1270.    Maritime  Law  of  Russia.    3  Pard.  489,  505. 
'<     1303.    Maritime  Law  of  Bremen.    3  Pard.  309,  317. 
"        "        Maritime  Law  of  the  Papal  States.    5  Pard. 

99, 113. 
"     1316.    Maritime  Law  of  Genoa.    5  Pard.  419,  439. 
«        «        Maritime  Law  of  Sardinia.    5  Pard.  267,  281. 


CHAPTER  XII. 

^^ Admiralty^  and  ^^ MaritimeJ^ 

i  188.  In  the  foregoing  brief  review  of  the  Admiralty  and 
Maritime  jurisdiction  of  the  different  portions  of  the  British 
Empire,  of  the  original  States  of  an  Union,  and  of  the  nations 
of  Continental  Europe,  it  has  been  shown  that  Admiralty  and 
Maritime  cases  consist  of  many  very  nmnerous  classes  of  cases 
every  where  distinctly  characterized  by  their  relation  to  ships 
and  shipping.  That  of  these  numerous  and  various  eases, 
the  English  Admiralty  Court,  at  the  time  of  the  American  Rev- 
olution, entertained  jurisdiction  of  but  very  few — the  Admi- 
ralty Courts  of  Scotland  still  more — the  British  Colonial  Courts 
of  Vice- Admiralty  still  more — the  early  English  Admiralty  still 
more— the  French  Admiralty  Courts,  and  those  of  other  conti- 
nental nations,  still  more — and  that  the  extent  and  the  character 
of  these  various  jurisdictions  were  plainly  written  in  the  known 
evidences  of  the  law,  when  our  constitution  gave  to  the  federal 
government  jurisdiction  of  all  cases  of  Admiralty  and  Maritime 
jurisdiction.  With  these  various  jurisdictions  to  choose  fromi  if 
any  one  was  to  be  adopted,  it  is  hardly  rational  to  suppose  that 
that  one  would  not  have  been  specified  or  in  some  manner  indi- 
cated. If  no  intention  as  to  the  extent  of  jurisdiction  had  been 
indicated,  it  would  be  evident  that  the  matter  was  to  be  left  to 
the  Congress  ;  but  it  was  important,  in  a  national  point  of  view, 
that  all  uncertainty  should  be  removed,  and  the  broadest  grant 
was  therefore  made  of  cUl  cases. 

i  189.  It  has  been  stated  in  another  place,  that  the  English 
language  is  the  only  link  that  connects  the  laws  and  institutions 
of  the  United  States  with  those  of  Great  Britain  ;  and  that  to 
the  English  law  and  to  English  Dictionaries,  we  must  resort  for 
the  meaning  of  the  words  used  in  the  Constitution.  If  we  bring 
the  Admiralty  and  Maritime  grant  in  the  Constitution  to  this 
test,  we  shall  find  that  the  words  Admiralty  and  Maritime 
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then  had,  as  they  oow  have,  a  well  established  signification 
entirely  in  harmony  with  their  use  by  the  great  civilians  who 
made  the  Admiralty  and  Maritime  jurisdiction  the  study  of 
their  live8.(a) 

Admiralty. — A  Court  having  cognizance  in  all  Maritime 
afiairs,  civil  as  well  as  criminal.  Maritime. — Relating  to  the 
sea;  marine, 

Jcrimson's  Die.  edit  1755.  Barclay's  Die.  Webster's  Die. 
Falconer's  Maridfl^  Die.  Corvell's  Law  Die.  Cunningham's 
Law  Die.    Bell's  Law  Die.    Bouvier's  Law  Die. 

f  190.  It  will  be  seen,  also,  that  the  words  Admiralty  and 
Maritime  are  of  constant  occurrence  in  the  works  of  the  jurists 
of  Holland  and  Spain,  as  well  as  those  of  England,  Scotland, 
and  France ;  and  those  words  have  thus  acquired  an  established 
signification,  of  which  the  framers  of  the  Constitution  can  not 
be  supposed  to  have  been  ignorant  Nor  can  they  be  presumed 
Id  have  used  them  in  any  narrower  sense  than  that  in  which 
they  have  been  used  for  centuries  by  the  whole  commercial 
worid.  On  general  principles,  it  cannot  be  presumed,  that  they 
were  used  in  any  local  or  merely  mimicipal  sense.  The  fact 
that  the  Admiralty  Court  of  England  was  not  permitted  by  the 
King's  Bench  to  exercise  jurisdiction  in  all  Admiralty  and  Mar- 
itime cases,  but  was  confined  to  a  very  few— the  residue  being 
monopolized  by  the  common  law  courts — can  in  no  manner 
afiSect  the  proper  force  and  signification  of  those  words.  Com- 
DMm  respect  for  the  wisdom  of  our  ancestors,  prevents  us  firom 
believing,  that  so  paltry  a  class  of  cases  as  those  which  were 
left  to  the  English  Admiralty  at  the  time  of  our  Revoluticm, 
was  deemed  by  them  necessary  to  be  embraced  in  the  National 
ConsUtation,  as  unsafe  to  be  trusted  to  the  States,  or  of  sufficient 
importance,  in  a  national  point  of  view,  to  be  solenmly  granted 
to  the  national  judiciary. 

They  do  not  rise  to  the  respectability  of  a  dass  of  cases,  nor 
have  they  any  national  character,  or  general  commercial  im- 
portance, to  distinguish  them  from  the  great  mass  of  Admiralty 


(a)  §  39, 191. 
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and  Maritime  cases ;  nor  have  I  been  able  to  imagine  any 
reason  whatever  why  those  cases,  alone,  should  have  been 
transferred  to  the  general  government ;  nor  have  I  ever  met 
with  even  an  alleged  reason  for  supposing  that  they  were  trans- 
ferred to  the  general  government,  because  the  English  Court  of 
Admiralty  entertained  jurisdiction  of  them.  It  must  have  been 
for  a  higher,  more  patriotic,  and  more  international  reason,  thai 
the  States  surrendered  the  whole  subject  to  the  federal  govem- 
ment.(a)  * 

§  191.  If  we  examine  the  etymology  or  received  use  of  the 
words  Admiralty  and  Maritime  jurisdiction,  we  shall  find  that 
they  include  the  judicial  jurisdiction  of  the  admiral,  and  of  all 
maritime  causes,  or  causes  arising  from  things  done  upon  and 
relating  to  the  sea ;  or,  in  other  words,  all  transactions  and  pro- 
ceedings relative  to  commerce  and  navigation,  and  to  damages 
or  injuries  upon  the  sea,  or  navigable  waters  of  the  nation,  and 
on  the  high  seas.  In  the  maritime  codes,  and  their  commen- 
tators,  and  in  the  writings  of  the  greatest  jurists,  in  s^U  the  great 
maritime  nations  of  Europe,  the  terms  Admiralty  jurisdictioii 
are  uniformly  applied  to  the  courts  exercising  jurisdiction  over 
maritime  contracts  and  concerns,  and  administering  the  general 
maritime  law.  The  judges  of  the  common  law  courts  in  En- 
gland, in  a  spirit  which  has  been  alluded  to,  use  them  in  a  nar- 
rower sense  ;  but  the  distinguished  men  who  practised  and 
presided  in  the  Admiralty,  and  who  made  such  subjects  their 
peculiar  study,  always  used  those  words  in  their  wider  and 
more  appropriate  sense ;  and  there  was  no  superior  sanctity  in 
the  decisions  at  common  law  upon  the  subject  of  the  jurisdic- 
tion of  those  courts,  which  should  entitle  them  to  outweigh  the 
very  able  and  learned  decisions  of  the  great  civilians  of  the 
Admiralty.  In  seeking  for  the  proper  signification  of  those 
words  even  in  England,  where  could  we  so  properly  search  for 
information  on  the  subject  as  in  the  works  of  those  jurists,  who 


(a)  Ante,  §  4,  5,  38,  39,  40.    3  GaU.  468.    5  How.  456,  7.    5  How.  459»  S.    6 
How.  385.    Ante,  §37,  38. 
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htVB  adorned  die  maritime  courts  from  age  to  age,  and  made 
itB  jmisdictioQ  the  pride  and  study  of  their  lives.(a) 


^  192.  It  has  been  before  remarked  that  the  Ck)nstitution  was 
frmied  after  twelve  years  of  actual  independent  nationality  in 
the  States,  under  the  confederation — that  the  United  States 
Gofemment  can,  in  no  proper  sense,  be  called  an  offset  from 
that  of  Clreat  Britain — ^that  the  existence  of  Great  Britain  is  not 
alluded  to  in  the  Constitution,  much  less  are  any  of  her  insti- 
tntioQs  adopted  as  the  patterns  or  originals  of  our  own,  so  that 
if  the  jurisdiction  of  the  British  Admiralty  Courts — English, 
ancient  and  modem — Scotch — Colonial — ^had  been  always  and 
erery  where  the  same,  still  that  a  grant  of  aU  admiralty  and 
mMritiiwA  casos  could,  ou  uo  rational  principles,  be  construed  as 
If  not  all  cases,  but  only  such  cases  as  one  court  of  one 
bad,  by  another  court  of  the  same  nation,  been  permitted 
to  take  jurisdiction  of  for  merely  municipal  reasons.  Surely,  if 
any  Biitiflh  Court  was  to  furnish  the  rule  of  our  admiralty  juris- 
di^ion,  it  would  be  the  Colonial  Courts,  whose  jurisdiction  was 
m  faHj  mt  forth  in  their  written  commissions.(&) 


(s)  Aat*, « a8| 99, 40, 41.    S6aU.469. 

W  Agtab  H  S0»  31.    Ant*,  M  135, 136, 137, 151, 158. 
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CHAPTER    XIll. 

Trial  by  Jury— Suits  at  Common  Law — Swts  in  Personam^ 
f  Commerce* 

.  i  193.  It  has  been  sometimes  said  that  the  6th  and  7th  amend- 
ments to  the  Constitution  secm'ing  the  right  of  trial  by  jury^ 
have  the  efiect  to  restrict  the  general  grant  in  the  Constitution, 
for  the  reason  that  in  Admiralty  Courts  causes  are  usually 
determined  by  the  Court  without  the  aid  of  a  jury.  ^'  Depriving 
\is  in  many  cases  of  the  benefit  of  trial  by  jury,"  was  one  of  the 
grievances  enumerated  in  the  Declaration  of  Independence; 
and  the  trial  by  jury  has  always  been,  to  the  American  People, 
an  object  of  deep  interest  and  solicitude,  and  every  encroach- 
ment upon  it  has  been  watched  with  great  jealousy.  The  right 
to  it  is  secured  by  all  the  State  Constitutions,  and  the  want  of 
such  an  express  security  in  the  Constitution  of  the  United  States 
was  one  of  the  strongest  objections  taken  against  its  adoption. 
To  meet  the  public  feeling  on  the  subject  the  sixth  and  seventh 
amendments  to  that  instrument  were  adopted  in  these  words  ;(a) 

(7.)  "  In  suits  at  common  law  where  the  value  in  controversy 
shall  exceed  twenty  dollars,  the  right  of  trial  by  jury  shall  be 
preserved,  and  no  fact  tried  by  a  jury  shall  be  otherwise  re- 
examined in  any  court  of  the  United  States  than  according  to 
the  rules  of  the  common  law." 

(6.)  '<  In  all  criminal  prosecutions  the  accused  shall  enjoy  the 
right  to  a  speedy  and  public  trial  by  an  impartial  jury  of  the 
State  or  district  wherein  the  crime  shall  have  been  committed| 
which  district  shall  have  been  previously  ascertained  by  law." 

§  194.  Able  jurists  have  contended,  that  in  this  view  the 
admiralty  jurisdiction  should  be  considered  as  restricted,  rather 
than  extended  by  the  frame  of  our  judicial  system.  The  most 
careful  reflection,  however,  has  not  enabled  me  to  perceive  how 


(a)  3  Pet.  R.  446 
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the  question  of  the  jurisdiction  of  the  Admiralty  is  in  the  remo* 
test  degree  affected  by  thev  provisions.  The  sixth  amendment 
is  expressly  limited  to  criminal  prosecutions  for  crimes  commit- 
ted  in  some  State  or  district  of  the  United  States,  It  would, 
therefore,  hardly  extend  to  crimes  committed  on  the  high  seas, 
which  would  alone  be  the  subject  of  admiralty  jurisdictioD,  and 
if  it  could,  there  is  nothing  to  prevent  the  Congress  from  doing 
what  they  have  long  since  done,  and  what  the  British  Parlia- 
ment had  done  before  them ;  provided  by  law  that  the  trial  of 
maritime  crimes  in  the  admiralty  shall  be  by  jury  .(a) 

{  195.  So  the  seventh  amendment  is  limited  to  suits  at  com- 
mon law,  which  does  not  include  either  suits  of  equity,  or  of 
admiralty  and  maritime  jurisdiction.(6) 

i  196.  Indeed  it  seems  quite  plain,  that  while  the  People  had* 
fhe  subject  before  them,  fresh  from  the  discussions  in  relation  to 
the  Constitution  itself,  they  intended  to  confine  the  constitu- 
tional necessity  for  jury  .trials  to  crimes  committed  within  the 
territorial  limits  of  the  United  States,  and  to  suits  at  common 
law ;  and  to  leave  it  to  the  wisdom  of  Congress  to  decide 
whether  the  jurisdiction  over  transactions  so  peculiar  as  those 
of  the  sea,  should  be  exercised  only  by  judges  schooled  in  the 
principles  and  mystery  of  such  transactions  as  had  been  done 
in  all  ages  and  nations  before,  or  should  be  left  to  the  uncertain 
chances  of  juries,  familiar  alone  with  the  usages  and  necessities 
of  the  land.  The  Congress  wisely  gave  to  maritime  offences  a 
jury,  but  as  wisely  decided  that  in  causes,  civil  and  maritime,  the 
court  should  decide  the  fact  as  well  as  the  law.(c) 

§  197.  The  question  whether  any  particular  court  has  juris- 
diction or  whether  a  particular  cause  be  within  the  judicial 
cognizance  of  the  General  Government,  is  totally  different  from 
any  question  of  the  manner  in  which  the  court  shall  proceed,  and 
if  the  Congress  should  now  pass  a  law  that  the  trial  of  all 


(•)  5  Howard,  403.    £d«r.  Ad.  Jur.  153.    4  Black,  268.    5  How.  450.    5  U.  S. 
Stat  at  Large,  72f>.    Conk.  Ad.  Jur.  and  Prac.  7. 
(h)  3  Pet  440,  7. 
{c)  5How.441,49a,  3,  4. 
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causes  in  the  courts  of  the  Unitec^tates  should  be  by  jury,  it 
would  not  in  the  slighest  degree  change  or  modify  the  jurisdic- 
tion of  those  courts,  nor  interfere  with  the  grant  to  the  Federal 
€k)vemment,  as  will  be  readily  perceiyed,  by  recurring  to  the 
ninth  section  of  the  judiciary  act  giving  jurisdiction  to  District 
Courts.  Had  the  exception  in  the  last  clause  of  the  section 
been  omitted,  admiralty  and  maritime  cases  would  hare  been 
triable  by  jury  like  all  other  cases,  but  the  jurisdiction  would 
not  have  been  changed.  In  some  of  the  State  Courts  of  Admi- 
ralty all  causes  were  tried  by  a  jury.(a) 

i  198.  The  phrase  "  Suits  at  common  law,''  in  the  sermtfi 
amendment  to  the  Constitution,  has  also  been  made  the  founda-; 
tion  of  an  objection  to  the  admiralty  jurisdiction  in  all  these 
cases,  which  in  England,  at  the  time  of  the  Revolution,  could  not 
be  tried  in  the  Court  of  Admiralty,  but  must  be  brought  in  Ae 
courts  of  common  law — an  objection  which  seems  to  have  been 
first  raised  by  the  late  Judge  Baldwin  in  the  case  of  Bains  v. 
The  Schr.  James  and  Catharine.(6) 

i  199.  The  cases  brought  by  the  Constitution  within  the 
judicial  Smm/of  the  United  States  are  of  four  general  classes. 
1st.  Cases  of  every  description  in  law  and  equity  arising  under 
the  Constitution,  laws  and  treaties  of  the  United  States — a  juris- 
diction necessary  to  enable  the  United  States  to  execute  and 
enforce  its  own  laws.  2d.  Cases  of  every  description  affecting 
ambassadors,  other  public  ministers  and  consuls — a  provisiou 
obviously  necessary  to  enable  the  Government  of  the  United 
States  to  regulate  its  intercourse  with  foreign  nations,  and  to 
secure  the  dispensing  of  justice  to  the  agents  of  that  intercourse. 
3d.  To  all  cases  of  admiralty  and  maritime  jurisdiction — a  pro- 
vision necessary  to  enable  the  General  Government  to  adminis- 
ter that  branch  of  the  law  ot  nations  known  as  the  general 
maritime  law — embracing  the  system  of  laws  which  regu- 
late the  rights  and  duties  of  those  engaged  in  maritime  affairs 


(«)  5  Mow.  459.    Ante,  4  168,  169. 
(6)  Btld.  544. 
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or  dcHDg  business  on  the  common  navigable  highways  of 
matkms.  4th.  To  controversies  between  citizens  of  different 
StsteSy  Ac — a  provision  necessary  to  secure  a  due  administra- 
tioii  of  justice  in  cases  in  which  national  prejudices,  state  pride 
<nr  state  interest  might  influence  the  decision  of  the  state  tribu- 
nals. This  classification  relates  entirely  to  the  jurisdiction,  so 
fiur  as  it  depends  upon  the  subject  matter.(a) 

f  800.  There  is  also  another  classification  of  cases  which  is 
entirely  independent  of  the  question  of  jurisdiction,  and  depends 
solely  upon  the  mode  of  proceeding,  viz.  common  law  cases, 
equity  cases,  and  admiralty  and  maritime  cases — these  classes 
indiide  all  judicial  cases.  By  cases  in  law  are  meant  cases  in 
which  legal  rights  and  duties  and  offences  are  to  be  ascertained 
in  oooits  of  law.  By  cases  in  equity  are  meant  cases  in  which 
equitable  rights  and  duties  are  to  be  ascertained  in  courts  of 
equitable  jurisdiction  and  proceeding ;  and  by  admiralty  and 
maritime  cases,  are  meant  cases  in  which  maritime  rights,  duties 
and  offences  become  the  sul]ject  of  judicial  cognizance  in  courts 
of  admiralty  and  maritime  jurisdiction.(&) 

f  201.  Each  of  these  courts  has  its  own  system  of  legal 
principles,  and  its  own  practice  or  course  of  procedure,  so  that 
a  suit  in  law  or  suit  in  equity,  and  a  suit  in  Admiralty,  can 
hardly  be  said  to  resemble  each  other.  It  is  not,  however,  to 
be  understood,  that  the  same  substantial  claim  may  not  be  a 
matter  of  controversy  in  courts  of  either  class.  A  claim  for 
mariner's  wages  may  be  prosecuted  in  a  court  of  law,  and  it  is 
then  a  case  in  law,  or  a  suit  at  common  law ;  and  it  is  to  be 
settled  according  to  the  rules  which  govern  the  court  in  which 
it  is  prosecuted.  The  same  demand  may  also,  by  the  necessity 
of  a  discovery,  or  of  an  injunction,  or  by  the  intervention  of  trus- 
tees, be  brought  within  the  range  of  equitable  jurisdiction — ^it 
then  becomes  a  case  in  equity,  and  the  rules  of  that  course  of 
procedure  must  be  applied  to  it     Or  the  same  claim  may  seek 


(•)  Ante,  4  37. 

<i)  Ante,  4  27.    3  Pet.  446.    5  How.  460. 
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its  more  usual  and  appjropriate  foruniy  a  Court  of  Admiralty ; 
in  which  case,  it  is  to  be  disposed  of  according  to  the  course  of 
Admiralty  Courts.  The  Constitution  nowhere  provides  what 
cases  shall  be  within  the  one  or  the  other  class,  nor  what  shall 
be  the  steps  of  proceeding.  That  is  left  to  be  settled  by  the 
courts,  according  to  the  established  principles  of  judicial  pro- 
cedure, subject  to  the  restrictions  in  the  6th  and  7th  amendments 
of  the  Constitution,  which  provide  that  in  all  criminal  prosecu- 
tions, and  in  all  suits  in  common  law  courts,  involving  more  than 
twenty  dollars,  the  right  of  trial  by  jury  shall  be  preserved  .(a) 

§  202.  The  fact  that  the  Constitution  provides  only  that  all 
crimes  shall  be  tried  by  a  jury,  and  that  in  all  suits  at  commoa 
law,  where  the  value  in  controversy  shall  exceed  twenty  dollars, 
the  right  of  trial  by  jury  shall  be  preserved — and  omits  to  in- 
clude in  the  same  provision  Admiralty  and  Maritime  civil  cases, 
and  cases  in  equity,  shows  that  it  was  not  intended  to  include 
them ;  and  that  the  whole  force  of  the  7th  amendment  is,  that 
in  all  cases,  except  Equity  and  AdoTiralty  cases,  the  parUea 
shall  have  the  right  to  a  trial  by  jury,  if  they  demand  it. 

§  203.  The  learned  judge  seems  to  have  overlooked  the  dis- 
tinction between  the  Constitution  and  the  acts  of  Congress,  as 
well  as  the  difference  between  the  course  of  proceeding  and  the 
fundamental  law  of  jurisdiction.  The  limit  and  extent  of  the 
judicial  power  of  the  United  States,  are  fixed  by  the  Constitu- 
tion, which  is  inflexible  and  above  the  power  of  the  Congress, 
while  the  mode  of  exercising  that  jurisdiction,  the  organization 
of  the  courts,  and  the  course  of  procedure,  are  prescribed  by  the 
acts  of  the  Congress,  and  are  subject  to  be  altered,  modified 
and  repealed,  at  the  pleasure  of  the  national  legislature,  which 
may  at  any  time  enact,  that  all  cases  of  Admiralty  and  Mari- 
time jurisdiction  shall  be  tried  by  a  jury.  The  forum  would, 
nevertheless,  remain  the  same.  (6) 


(a)  3  Pet  Ad,  446i    3  Swan.  605,  670.    1  VenioD,  54.     10  Ves.  155.     1  Coz, 
264.    3  Beav.  409.    12  Mod.  16. 
(h)  Ante,  ^  18. 
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}  304.  It  is  not  uncommon  in  the  reports,  to  find  counsel,  and 

mwea  judges,  insisting  that  the  court  has  not  jurisdiction  in  a 

particular  maritime  cause  of  action  in  personam^  while  they 

ndrait  the  jurisdiction  over  the  same  cause  of  action  in  rem. 

And  it  has  been  sometimes  very  gravely  asserted,  that   the 

Admiralty  Ck)urts  have  jurisdiction  only  in  rem,  or  at  most,  but 

very  rarely  in  personam^  and  only  as  ancillary  to  the  jurisdiction 

in  rem.  A  striking  instance  of  this,  is  to  be  found  in  the  late  case 

of  Cuiler  v.  Rae^  (7  How.  R.  729,)  where  an  action  in  personam 

was  held  to  be  not  within  the  jurisdiction  of  the  Admiralty^ 

although  the  subject  matter  of  the  action — an  average  contribu* 

tion — has,  in  all  ages  and  nations  out  of  England — eemper^ 

mkique^  ab  omnibus — ^been  held  to  be  most  peculiarly  a  matter  of 

Admtialty  and  Maritime  jurisdiction.    The  readiest  reference  to 

the  most  common  books  of  precedents  and  cases,  will  show  that 

io  the  earlier  periods  of  Admiralty  practice, 'almost  all  the  cases 

were  tf»  personam.    This  was  the  usual  course  of  Admiralty 

proceedings,  and  it  was  not  considered  necessary  to  arrest  the 

tessel,  except  in  cases  where  the  owners  or  master  were  absent| 

or  where  a  mere  question  of  privilege  or  preference  was  to  be 

decided.    But  the  distinction  between  proceedings  in  rem  and 

in  personam^  has  no  proper  relation  to  the  question  of  jurisdic* 

tion.    If  noariner's  wages,  salvage,  freight,  and  bottomry,  are 

maritime  causes  of  action,  then  the  Court  of  Admiralty  has 

jurisdictkm  of  them,  and  may  use  any  of  its  appointed  modes 

to  give  the  party  any  remedy  to  which  the  law  entitles  him* 

The  substratum  of  the  action,  is  the  liability  of  one  party  to 

respond  to  another,  and  the  court  may  enforce  it  against  the 

persQOi  or  against  a  particular  portion  of  his  property,  or  against 

his  {Moperty  generally,  as  the  law  may  have  provided  the  right. 

If  the  cause  of  action  be  by  law,  a  lien  upon  a  vessel,  or  her 

eargo,  or  freight,  or  the  proceeds  thereof^  or  the  remnants  and 

surplus  thereof  the  court  may  enforce  that  lien  by  a  suit  in 

rem^  or  may  allow  the  lien  to  remain,  aiid  compel  the  party 

himself  to  pay  the  demand,  by  imprisoning  his  person,  or  by 

selling  his  property  on  execution.    In  such  cases,  the  question 

before  the  court,  is  not  whether  the  court  have  jurisdiction,  but 

whether  the  party  have  right ;  it  is  not  a  question  in  abate- 

inent,  but  a  question  of  the  merits  of  the  action.    <<  If  the  cause 
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is  a  maritime  causQ,  subject  to  Admiralty  cognizance,  ji 
tion  is  complete  over  the  person  as  well  as  over  the  ship.  It, 
most  in  its  nature  be  complete,  for  it  cannot  be  confined  to  one 
of  the  remedies  on  the  contract,  when  the  contract  itsdf  is 
within  its  cognizance.''(a) 

i  205.  It  has  been  sometimes  insisted,  that  the  Admiralty  has 
not  jurisdiction  of  any  case  of  which  the  common  law  has  ju- 
risdiction. Indeed,  as  has  been  before  remarked,  such  a  ralo 
was  made  a  principal  cause  for  restraining  the  English  Admir 
ralty  Court  The  jurisdiction  of  that  Court  especially  extended 
to  cases  not  maritime,  arising  beyond  sea  and  with  foreigneia. 
A  reason  given  for  this  jurisdiction,  was  that  by  the  common: 
law,  the  courts  of  common  law  could  only  take  cognizance  of 
matters  arising  within  the  counties  of  the  realm,  because  every 
fact  must  be  averred  in  the  pleadings  to  have  arisen  or  happen- 
ed within  some  particular  county  of  England.  While  this 
strictness  prevailed,  it  is  clear  that  cases  arising  beyond  sea 
could  not  be  tried  in  the  common  law  courts.  In  process  of 
time,  however,  the  common  law  courts  held  the  venue  to  be 
immaterial  and  not  traversable,  and  hence  a  fictitious  venue  was 
laid,  and  all  {BLCta  were  averred  to  have  arisen  at  Westminster, 
and  then,  and  for  that  reason,  they  denied  the  jurisdiction  c£ 
the  Admiralty,  it  being  no  longer  necessary.  The  test  of  hap- 
pening within  or  without  the  body  of  a  county,  which  should 
have  been  confined  to  cases  (not  necessarily  maritime,)  alleged 
to  have  happened  beyond  sea,  was  in  process  of  time  apjdied 
to  maritime  cases  hap{iening  in  the  close  seas  of  England,  and 
finally  the  notion  came  to  prevail,  that  all  cases  in  which  the 
common  law  gives  a  remedy,  and  in  which  the  common  law 
courts  are  easily  accessible,  are  not  within  the  Admiralty  jurisdic- 
tion. It  is  extraordinary  that  it  should  be  contended,  that  no  cases 
which  might  be  the  subject  of  suits  at  common  law,  should  be 
heard  in  the  Admiralty — since  seamen's  wages,  and  almost  all 
the  subjects  of  English  Admiralty  jurisdiction,  may  be  prose- 


(«)  19  WhMt  460.    Donltp  Ad.  Pne.  69.    Bald.  C.  C.  R.  644.   7  Howwd, 
739.    6  Howard.  392.    Boyd*!  PiDCoodingi,  poMtM.     Cleikt'a  Pnuck 
Ball*!  AdiD.  fOMtM. 
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cuted  in  eommoQ  law  courts,  eren  in  England,  and  such  a 
conadmction  would  annihilate  the  Admiralty  jurisdiction  in  that 
cxNUilry,  and  make  the  grant  of  it  in  our  constitution  quite  un< 
fiifwnmg  and  niigatory.(a) 

i  206.  It  has  however,  with  much  less  reason,  been  said  in 
relation  to  the  lakes  and  rivers,  bays  and  harbors,  in  this  coun- 
trf,  that  tfiey  are  not  within  the  Admiralty  and  maritime  juris- 
diction, because  the  common  law  courts  on  the  shores  are  con- 
Teniently  accessible  and  competent  to  give  relief.  This  must 
be  a  fidlacy,  if  it  be  true  that  the  Admiralty  and  maritime  juris- 
dietioQ  is  conferred  upon  the  federal  government,  as  has  been 
befine  remarked,  for  national  and  international  purposes,  and 
not  to  8Qp|dy  deficiencies  in  the  common  law,  nor  to  create  a 
more  accessible  jurisdiction — especially  since  the  same  court  of 
the  United  States  is  at  the  same  time  a  common  law  court,  as 
well  as  an  Admiralty  Court  It  was  because,  by  the  common 
consent  of  civilized  nations,  maritime  transactions,  on  the  great 
higliwa3rB  of  commerce,  should  be  subjected  to  the  vera  leXj 
reda  rolio— the  equitable  principles  and  rules  of  natural  justice 
— ^wfaieh,  without  the  enactment  of  any  legislature,  are  acknow- 
ledged as  the  general  maritime  law — because  the  internal  as 
wdi  as  external  peace  of  the  nation  might  be  involved,  and 
the  rights  of  citizens  of  the  different  States  might  be  subjected, 
not  to  a  general  and  unbiassed  tribunal,  but  to  a  local,  a  prejudiced 
or  a  partial  one,  that  this  jurisdiction  was  made  national. 

That  tfieie  are  local  laws  and  local  courts  ready,  and,  in 
dieir  own  view,  competent,  to  give  redress,  so  far  from  being 
a  reason  why  the  Admiralty  jurisdiction  should  be  excluded, 
is  one  of  the  strongest  reasons  why  it  should  be  ample  and  ac- 
cessible. In  no  other  way  can  the  maritime  law  be  maintained 
or  administered  with  uniformity  and  national  consistency,  and 
die  equal  rights  of  all  the  States  be  preserved  on  the  waters 
wadiing  the  shores  of  different  States.  The  constitution  is 
foil  of  evidence  to  show  that  the  nationality  of  the  States  was 
to  be  preserved,  in  all  matters  in  which  the  rights  and  interests 


(«)Wara,91.    5  How.  464.    3  Pet  447. 
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of  the  particular  States  alone  were  to  be  concerned,  but  in  every 
thing  in  which  there  was  to  be  a  common  right  and  a  eommoQ 
interest,  there  the  rights  of  the  States  were  to  be  preserved  Ifamiigh 
the  agency  of  the  federal  government  The  navigable  waters 
of  the  nation  are  not  the  exclusive  property  of  any  State,  but  are 
common  to  all.(a) 

i  207.  Hence  the  Constitution  conferred  upon  the  General 
Government  the  power  "  To  regulate  Commerce  with  Foreign 
Nations,  and  among  the  Several  States,  and  with  the  Indian 
Tribes" — a  grant  which  covers  the  whole  ground  of  comineicial 
intercourse,  but  was  accompanied  by  the  limitations  that  ^no 
tax  or  duty  shall  be  laid  on  articles  exported  from  any  State- 
no  preference  shall  be  given  by  any  regulation  of  conmierce  or 
revenue  to  the  ports  of  one  State  over  those  of  another — ^nor 
shall  vessels  bound  to  or  from  one  State,  be  obUged  to  enter, 
clear,  or  pay  duties  in  another."  <<  All  duties,  imports,  and  ex- 
cises shall  be  uniform  throughout  the  United  States."  Sutgect 
to  these  limitations,  the  le^islatiire  power  extends  to  all  sutgects 
of  international  commerce — the  States  being  considered  as  na- 
tions. Jt  surely  cannot  be  denied,  that  the  judicial  power  is  co- 
extensive with  the  legislative  power.  The  want  of  a  proper 
judicial  power  to  enforce  the  national  legislation,  was  one  of  the 
greatest  evils  under  the  Confederation.(&) 

i  208.  The  wisdom  of  our  ancestors,  in  laying  the  foundations 
of  the  repubUc,  is  in  nothing  more  evident  than  in  our  organic 
regulations  in  relation  to  commerce.  For  all  commercial  purpo- 
ses, we  must  be  one  people — no  protective,  retaliatory,  pro- 
hibitory systems  of  revenue  or  other  restriction,  can  ever 
interfere  with  the  bonds  of  our  nationality— perfect  freedom 
and  equality  of  trade  and  navigation  among  ourselves,  is  con- 
stitutionally secure.  If  it  had  not  been  so,  long  before  this 
time  we  should  have  been  severed,  divided,  antagonistical  and 
weak  nationsi  the  fragments  of  our  original  Union.    How  easy 


{•)  5  How.  495.    Ante,  ^  97.    Federalist,  No.  83.    5  How.  459. 
(6)  Comt  Art  1,^8.    Sabd.  1,  3.    Ibid,  i  9.    Sabd  5. 
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it  10  to  perceive  that  our  harmony  may  be  interrupted,  and 
CKir  strength  impaired,  if  each  state  may  adopt  and  enforce 
on  its  half  of  a  river,  its  section  of  a  lake — its  short  stretch 
of  coast — ^in  its  own  ports  and  harbors,  and  local  waters,  to 
^which  all  the  States  have  a  common  right  of  use — a  system 
of  commercial  and  maritime  law,  repealing  or  conflicting  with 
^at  great  system  of  commercial  law  which  is  known  as  the 
Admiralty  and  Maritime  Law,  and  which  alone  can  secure 
those  equal  State  rights  which  it  was  one  great  object  of  the 
constitution  to  protect.(a) 


Ante,  §  4. 


CHAPTER   XIV. 

Tke  Maritime  Law — Maritime  Coniraeis. 

}  209.  The  maritime  law,  as  has  been  before  remarkedi  is 
not  the  law  of  any  particular  comitry,  but  a  law  common  to  all 
nations  which  are  engaged  in  maritime  commerce,  and  does  not 
rest  for  its  character  or  authority  on  the  peculiar  institntions  and 
local  customs  of  any  particular  country,  but  consists  of  certain 
principles  of  equity,  and  usages  of  trade,  which  general  conTe- 
nience,  and  a  common  sense  of  justice,  have  established,  to  re- 
gulate the  dealing  and  intercourse  of  merchants  and  mariners, 
in  matters  relating  to  the  sea,  in  all  the  commercial  countries  of 
the  world.(a) 

f  210.  The  general  maritime  law  is  found,  in  its  perfection  of 
reason,  broadly  and  fully  laid  down  and  discussed  in  the  works 
of  the  celebrated  and  learned  commentators  upon  the  maritime 
codes,  and  of  other  elementary  writers  on  maritime  law,  such 
as  Selden,  Grotius  Stracha,  Bynkershoek,  Valin,  Stjrpmanos, 
lioccenius,  Casa  Regis,  Emerigon,  Kuricke,  Pothier,  Roccus,  Ma- 
Ijrnes,  Cleirac,  Boucher,  Boulay  Paty,  Pardessus,  Yinnius,  Lu- 
beck,  Targa,  and  many  others,  whose  works  have  been  the 
universally  known,  and  everywhere  conceded  evidence  of  the 
Admiralty  and  maritime  law.(&) 

i  211.  It  would  swell  this  treatise  far  beyond  the  limits  which 
I  intend  to  give  it,  were  I  to  attempt  an  analysis  or  synopsis  of 
those  various  codes  and  commentaries.  It  will  be  sufficient| 
here,  to  remark,  that  none  of  them  adopt  any  rule  at  all  analo- 
gous to  the  modem  English  rule,  as  narrowed  down  by  the 
prohibitions  of  the  King's  Bench.  The  question,  whether  a 
cause  of  action  arose  within  the  limits  of  a  county  or  in  a  har- 


(a)  Ante,  §  41.    Ware,  315.    3  Kent*t  Com.  3d  edit  1. 
(6)  I  Boulay  Paty,  96.    3  Kent'a  Com.  3d  edit.  1  to  SI. 
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bor— *<Mr  was  founded  on  an  instrament  sealed  or  unsealed— or 
made  on  shore  or  on  ship  board — ^in  a  usual  or  unusual  form — 
a{qpearB  never  lo  have  entered  the  minds  of  those  legislators 
and  jurists.    They  have  always  looked  solely  to  the  maritime   i 
natoie  and  character   of  the  transactions,  which  cannot  de-  / 
pend  upon  any  such  considerations,  and  they  treat  of  all  cases  of/ 
serfice,  contract,  tort,  or  accident  relating  to  ships,  shipping  ancv    i 
maritime  eommerce.(a)  / 

^  212.  While,  however,  the  maritime  law  regulates  and  eu- 
fnces  all  maritime  contracts,  it  does  not  take  cognizance  of 
agreements  not  in  themselves  maritime,  although  they  may  be 
preliminary  to  maritime  contracts,  and  have  a  direct  reference 
to  them.  Thus,  a  marine  policy  of  insurance  is  a  maritime 
contract ;  but  an  agreement  to  make  a  particular  policy,  has 
been  held  to  be  not  a  maritime  contract ;  so  that  if  the  agree- 
ment should  be  violated,  and  the  policy  should  not  be  made,  or 
being  made,  should  differ  in  important  particulars  from  that 
agreed  upon,  the  Admiralty  would  not  have  jurisdiction  of  a 
suit  for  that  violation,  although  it  would  entertain  a  suit  on  the 
policy  actually  made.  So,  too,  the  building  of  a  ship  is  a  mari- 
time service,  and  the  building  contract  is  one  within  the  cogni- 
zance of  the  Admiralty ;  but  a  mere  undertaking  to  make  a 
building  contract  for  a  ship,  or  to  procure  a  person  to  build  a 
diip,  is  not  within  the  jurisdiction  of  the  Admiralty.  It  is  not 
a  maritime  contract.  It  is  not  subject  to  the  regulation  of  the 
maritime  law.  The  distinction  in  many  cases  will,  undoubtedly, 
seem  shadowy  and  unreal,  still,  in  a  large  class  of  cases,  it  will 
be  readily  perceived,  and  its  importance  fully  appreciated.(6} 

i  213.  It  is  not  always  easy  to  determine,  what  is  a  maritime 
contract      The  dividing   line   between  causes  maritime  and 
not  maritime,  is  not  always  strongly  marked.    It  is  believed      . 
that  a  sure  guide  in  matters  of  contract,  is  to  be  found  in  the     I 
relation  which  the  cause  of  action  has  to  a  ship,  the  great  agent         y 


(a)  3  Pard.  Lotx.  Mar.  451. 

(fr)  2  GalL  46a    3  Maaon,  16.    DanUp  Pnbc  43.    4  Maa.  38a 
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of  maritime  enterprize,  and  to  these  a  highway  of  comm^oe. 
The  languages  of  those  nations  in  which  the  Admiralty  afid 
maritime  jurisdiction  has  been  longest  acknowledged,  and 
where  the  system  of  law  which  regulates  maritime  commeroe 
has  been  most  studied,  furnish  a  brief  illustration  of  the  pn^tt 
compass  of  the  maritime  law,  in  the  significant  descriptiTe 
names  which  they  give  to  it  in  the  vernacular  tongue.  Sea 
Laws — Maritime  Law — Law  of  Ships  and  Shipping — Lowe 
of  Naval  Trade  and  Commerce — Droit  Maritime —  Water- 
rechte — Scip  rechte — Scip  rechts — Skip  roet — Zee  reehten — 
Oius  Nautico — Leggi  Maritvmi — Jus  Maritimi.{a)  Much 
of  which  is  briefly  expressed  in  the  title  of  the  <<  Consulate  Agree- 
ments, statutes,  and  good  ordinances,  which  the  ancients  estab- 
lished for  the  cases  of  merchants  and  mariners  and  masters  of 
yesseb."(6) 

We  find  no  allusion  to  tides  as  affecting  the  law — ^no  excep- 
tions of  ports  or  harbors,  or  narrow  seas — or  bodies  of  countieB— - 
or  contracts  in  miusual  form — or  sealed  or  unsealed,  with  or 
without  a  penalty — ^made  on  land  or  on  ship  board.  Hie  onljf 
question  is^  whether  the  transaction  relate  to  ships  and  veeselSf 
masters  and  mariners,  as  the  agents  of  commerce,  on  great 
navigable  waters*  "  Toutes  les  affaires  relative  a  la  naviga- 
tion et  aux  navigateurs  appcUient  au  droit  maritime.^\c) 

^  214.  At  the  hazard  of  unnecessary  repetition,  I  shall  here 
bring  together  further  evidence,  consisting  of  extracts  firom 
documents  which  have  been  already  referred  to,  and  which  will 
show  the  uniformity  or  similarity  of  language  which  has  been 
used  on  this  subject  in  different  ages  and  countries. 

"  To  hold  conusance  of  pleas,  debts,  bills  of  exchange,  poli- 
cies of  assurance,  accounts,  charter  parties,  contractions,  bills  of 
lading,  and  all  other  contrsu^ts,  which  may  any  ways  concern 


(a)  Mare. — The  Sea ;  wmatimei  a  great  river.  Maritimui, — Of  or  belongiof 
to  the  Sea.  Nauia. — A  Sailor.  Nautieut. — Belonging  to  ships  or  mariners. 
NavU. — A  ship  or  bariL ;  any  vessel  of  the  sea  or  rivers.     NavalU. — Belonging  to 

ships. AUfSWORTH. 

(6)5Pard.  11.    Ante,  §  184. 

(c)  3  Pard.  Lois.  Mar.  451.    1  Boalay  Paty,  99. 
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moneys  dae  for  freight  of  ships  hired  and  let  to  hire,  mone3rs 
lent  to  be  paid  beyond  the  seas  at  the  hazard  of  the  lender,  and 
also  of  any  canse,  business,  or  injury  whatsoever,  had  or  done 
in  or  upon  or  through  the  seas,  or  public  rivers,  or  fresh  water, 
streams,  havens,  and  places  subject  to  overflowing  whatsoever 
within  the  ebbing  and  flowing  of  the  sea.''(a) 

'^  Also,  touching  all  and  singular  other  matters  which  concern 
merchants,  owners  and  proprietors  of  ^ips,  masters,  shipmen, 
mariners,  and  shipwrights."(6) 

'^  Agreements,  statutes,  and  ordinances,  established  by  the 
ancients  for  the  cases  of  merchants  and  mariners  and  masters 
of  ves8els.''(c) 

^  Laws  of  ships  and  navigators.''(c{) 

^^  Judgments  of  the  sea,  of  masters,  of  mariners,  and  mer- 
chants, and  all  their  doings."(6) 

**  Ordinances  that  masters  and  merchants  observe  among 
themselves  in  subjects  of  maritime  Iaw."(/) 

^Water-law, — as  established  by  the  merchants  and  mas- 

tCI8."(g^) 

^Directions  for  those  who  pursue  commerce  and  put  to 
8ea."(A) 

^  All  business,  civil  and  maritime,  whatsoever,  commenced,  or 
to  be  commenced,  between  merchants,  or  between  owners  and 
proprietors  of  ships  and  other  vessels,  and  merchants  or  others 
whomsoever,  with  such  owners  and  proprietors  of  ships,  and 
all  other  vessels  whatsoever."(*) 

^To  take  cognizance  of,  and  proceed  in  all  causes,  civil  and 
maritime,  and  in  complaints,  contracts,  debts,  exchanges,  poli- 
cies of  assurance,  accounts,  charter  parties,  agreements,  bills  of 
lading  of  ships,  and  all  matters  and  contracts  which  in  any 
manner  whatsoever,  relate  to  freight  due  for  ships  hired  and  let 
out,  transport  money,  bottomry,  or  which  are  afiairs  between 
merchants,  or  between  owners  and  proprietors  of  ships  or  other 


(a)  Ante,  §  48.  (/)  Ante,  §  183 

(6)  Ante,  §  50.  (g)  Ante,  §  183. 

(e)  Ante,  §  84.  (h)  Ante,  §  185. 

(<0  5  Pard.  Loix.  Mar.  7,  9.  (»)  Ante,  §  126. 
(e)  Ante,  §  51,  181. 
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vessels  and  merchants,  or  other  persons  with  owners  and  pro- 
prietors of  ships  and  all  other  vessels."(a) 

It  will  be  observed,  that  these  are  extracts  from  the  earliest 
and  most  authentic  evidences  of  the  maritime  law  throughout 
the  whole  coast  of  modem  civilization  in  Europe  and  America, 
previous  to  one  hundred  years  ago  ;  and  the  concurrence  of 
all  these  authorities  cannot  fail  to  show,  that  the  maritime  law 
is,  and  always  has  been,  The  Law  of  Ships  and  Vessels  and 
Naval  Commerce. 


(a)  Auto,  (  151. 


CHAPTER    XV. 

Ships  and  Vessels. 

%  216.  Ship  is  a  general  term,  and  in  the  law  is  equivalent  to 
^9sel.    It  is  defined,  a  locomotive  machine  adapted  to  trans- 
^^^^rtation  over  rivers,  seas  and  oceans. 

'^  Sub  voeabulo  navis  omnia  navigcUionum  comprehendurUur. 
^^Navim  accipere  debemus  sive  marinam,  sive  Jlutiatliem^ 
Xe  in  aliquo  siagno  navigeL^a) 

\  216.  Whether  the  old  tradition,  that  the  first  idea  of  the 
^^^moe  was  suggested  by  a  split  reed  floating  on  the  water  be 
^^ue,  or  whether  the  simple  raft  was  not  the  first  instrument  of 
^tiaritime  locomotion  and  transportation,  it  is  not  necessary  to 
inquire ;  nor  whether  the  tiny  sail  of  the  nautilus,  or  the  web- 
foot  of  the  water  fowl,  suggested  the  first  means  of  propulsion. 
It  isy  however,  certain  that  ships  and  vessels,  in  all  their  varie- 
ties of  construction,  and  all  their  modes  of  propulsion,  are  but 
the  more  or  less  perfect -combinations  of  the  canoe  and  the  raft^ 
the  sail  and  the  paddle,  as  human  ingenuity  and  science  in  the 
progress  of  civilization  and  art  have  removed  old  difficulties, 
and  suggested  new  expedients,  till  vessels  are  the  most  per- 
fect and  wonderful  productions  of  human  art,  and  in  all  the 
stages  of  their  progress,  from  the  humble  catamaran  and  baba  to 
the  majestic  steamer  of  our  day,  tliey  have  been  the  great  agents 
of  exploration  and  trade,  and  the  formidable  instruments  of  in- 
dividual and  national  plunder,  as  well  as  of  defence  and  legiti- 
mate couquest(&) 

i  217.  Questions  have  sometimes  arisen,  how  far  size,  and 


(«)  MalyiMi,  123, 141.  1  Bonlay  Pat  100, 101.  1  Paid.  97.  Enc  Am.  art  Ship, 
(i)  Falconer's  Die.  art  Naval  Architecture.  Sea  Lawa,  446, 1  MoUoy,  307.  Faia 
Die  Catamaran. 
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capacity,  and  purpose,  and  mode  of  propulsion,  must  enter  into 
the  definition  of  a  ship  or  vessel  under  the  maritime  law,  and 
cases  are  found  in  the  books  in  which  ships  or  vessels  are  de* 
nied  that  character,  because  their  size  was  small  compared  with 
the  more  capacious  constructions  of  modem  times,  and  because 
they  were  employed  in  the  humble  occupations  of  agricultuxal 
or  agrestic  commerce.  Those  can  hardly  be  denied  the  cha- 
racter of  ships  and  vessels  which,  in  every  particular,  are  supe- 
rior to  the  ships  and  vessels  of  those  countries  and  periods  in 
which  the  great  codes  of  maritime  law  were  promulgated  and 
enforced ;  nor  can  it  make  any  difierence  whether  the  vessel  is 
propelled  by  the  wind  or  the  tide,  or  paddles,  or  whether  the  pad* 
dies  are  moved  by  steam,  by  animals,  or  by  the  human  arm«(a) 

i  218.  Under  the  name  ^^navis,  ship,"  says  Malynes,  <'is  all  kind 
of  shipping  understood,  and  navigium,  vessel,  is  a  general  wordi 
many  times  used  for  any  kind  of  navigation.  So  that  it  is  not 
of  any  moment  to  describe  the  diversity  of  ships,  as  carrackSi 
galleons,  galleasses,  gallies,  centauries,  ships  of  war,  fly  boalSt 
busses,  and  all  other  kinds  of  ships  and  vessels."  Each  nation 
has  its  mode  of  construction  and  rigging  and  navigatioUi  and  its 
kind  of  craft,  but  all  are  ships  and  vessels  which  are  manned  by 
a  master  and  crew,  and  are  devoted  to  the  purposes  of  transpor- 
tation and  commerce,  whether  in  the  fisheries  or  in  mere  trade- 
A  scow,  a  lighter,  a  ferry-boat,  and  probably  a  raft  or  tunber 
ship,  under  certain  circumstances,  would  be  held  to  be  a  ship  or 
vessel,  and  subject  to  the  same  maritime  law  as  other  vessels. 
It  is  not  the  form,  the  construction,  the  rig,  the  equii»nent,  or 
the  means  of  propulsion  that  establishes  the  jurisdiction,  but  the 
purpose  and  business  of  the  craft  as  an  instrument  of  naval 
transportation.(6) 

§  219.  The  statutes  of  the  United  States  in  various  oases  refer 


(a)  N.  Y.  Uw  Rep.  373.    9  Wheat  1.    Gilp.  525.    4  N.  Y.  Lef.  Ob.  440. 

(6)  It  would  not  be  UDiutereiOiDg  to  enter  into  iome  details  of  the  extraorduMiy 
diversity  wb  ich  exists  in  the  water  craft  of  different  nations  and  of  different  afM, 
nor  wouki  it  fail  to  iUnstrate  and  enforce  the  remark  in  the  teit ;  bnt  audi  an  ia- 
^airy  would  be  out  of  plac«  here. 
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CO  the  size  of  ships  and  vessels,  and  it  must  be  held  that  vessel! 
of  the  classes  described  as  ships  and  vessels  in  the  statutes  are 
for  the  purposes  of  the  maritime  law  ships  and  vessels.  By  the 
registry  acts,  all  ships  and  vessels  intended  for  the  foreign  trade, 
'^whether  ship,  brigantine,  scow,  schooner,  sloop,  or  whatever 
else,''(a)  must  be  registered  and  recorded ;  and  among  others  are 
mentioned  vessels  not  exceeding  fifty  tons. 

$  280.  Vessels  engaged  in  the  coasting  trade,  <<  on  the  sea  coast 
or  on  a  navigable  river,"  including  ferry  boats,(6)  as  well  as  all 
ochar  vessels,  must  be  enrolled  and  licensed  if  they  be  of  the 
burthen  of  five  tons  or  upwards  ;(c)  and  they  are  all  uniformly 
spoken  of  in  the  statutes  as  *'  ships  and  vessels."  And  some  of 
the  ships  of  Columbus,  in  which  he  traversed  an  unknown  ocean 
on  the  greatest  maritime  enterprize  of  the  world — of  Cortes 
seeking  to  conquer  a  populous  empire — of  the  buccanneers,  the 
terror  of  armed  fleets  and  of  fortified  cities,  were  inferior  in  siZ3 
to  the  small  craft  that  carry  on  commerce  on  our  smaller  lakes 
and  rivers.  *^  The  first  discoverers  of  America  committed  them- 
selves to  the  unknown  ocean  in  barks,  one  not  above  fifteen  tons 
— ^FVobisher  in  two  vessels  of  twenty  or  twenty-five  tons — Sir 
Humphrey  Gilbert  in  one  of  ten  tons  only.((f) 

1 221.  And  vessels  devoted  especially  to  the  humbler  com- 
merce of  agricultural  productions,  or  of  the  homespun  fabrics 
of  the  farm  and  the  mechanics  shop,  are  in  the  same  manner 
to  be  considered  ships  and  vessels,  and  subject  to  the  maritime 
law.  It  can  make  no  difierence  in  the  principle,  whether  the 
ship  or  vessel  be  loaded  with  tea  from  Canton,  cofiee  from  Rio, 
cotton  from  Mobile,  tobacco  from  Richmond,  flour  from  Balti- 
roorOi  coal  from  Liverpool  or  Philadelphia,  onions  from  Wethers- 
field,  or  with  pork,  poultry,  butter,  cheese,  fruits,  and  other  arti- 
cles of  produce  from  the  farms  and  villages  between  the  large 


(«)  S  Bior.  Liwi  U.  a  318,  mo.  9. 
{k)  9  Bior.  Uwo  U.  B,  337,  moii.  13,  U. 
(O  Id.  394,  Mc.  4.  344,  MO.  Se. 
{i)  Qurtorly  Review. 
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capacity,  and  purpose,  and  mode  of  propulsion,  must  enter  into 
the  definition  of  a  ship  or  vessel  under  the  maritime  law,  and 
cases  are  found  in  the  books  in  which  ships  or  vessels  are  de* 
nied  that  character,  because  their  size  was  small  compared  with 
the  more  capacious  constructions  of  modem  times,  and  because 
they  were  employed  in  the  humble  occupations  of  agricultuxal 
or  agrestic  commerce.  Those  can  hardly  be  denied  the  cha- 
racter of  ships  and  vessels  which,  in  every  particular,  are  supe- 
rior to  the  ships  and  vesseb  of  those  countries  and  periods  in 
which  the  great  codes  of  maritime  law  were  promulgated  and 
enforced ;  nor  can  it  make  any  difference  whether  the  vessel  is 
propelled  by  the  wind  or  the  tide,  or  paddles,  or  whether  the  pad- 
dles are  moved  by  steam,  by  animals,  or  by  the  human  aniL(a) 

i  218.  Under  the  name  ^^navisj  ship,"  says  Malynes,  "is  all  kind 
of  shipping  understood,  and  navigium,  vessel,  is  a  general  wordp 
many  times  used  for  any  kind  of  navigation.  So  that  it  is  noC 
of  any  moment  to  describe  the  diversity  of  ships,  as  cairacks^ 
galleons,  galleasses,  gallies,  centauries,  ships  of  war,  fly  boatti 
busses,  and  all  other  kinds  of  ships  and  vessels."  Each  natioa 
has  its  mode  of  construction  and  rigging  and  navigation,  and  its 
kind  of  craft,  but  all  are  ships  and  vessels  which  are  manned  by 
a  master  and  crew,  and  are  devoted  to  the  purposes  of  transpor- 
tation and  commerce,  whether  in  the  fisheries  or  in  mere  trade- 
A  scow,  a  lighter,  a  ferry-boat,  and  probably  a  raft  or  timb^ 
ship,  under  certain  circumstances,  would  be  held  to  be  a  ship  ca 
vessel,  and  subject  to  the  same  maritime  law  as  other  vessels. 
It  is  not  the  form,  the  construction,  the  rig,  the  equiixnent,  or 
the  means  of  propulsion  that  establishes  the  jurisdiction,  but  the 
purpose  and  business  of  the  craft  as  an  instrument  of  naval 
tran8portation.(6) 

§  219.  The  statutes  of  the  United  States  in  various  oases  refer 


(a)  N.  Y.  Uw  R«p.  373.    9  Wheat.  1.    Gilp.  525.    4  N.  Y.  Lej.  Ob.  440. 

{b)  It  would  not  be  aoiuterMting  to  enter  into  tome  details  of  the  extraovduMiy 
divertity  which  ezists  in  the  water  craft  of  different  natione  and  of  diSerrat  afea, 
nor  wottki  it  fail  to  illnatrate  and  enfofce  the  remark  in  the  teit ;  bnt  mtck  an  ia- 
^iry  woald  be  out  of  plac«  here. 
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to  the  size  of  ships  and  vessels,  and  it  must  be  held  that  vessels 
of  the  classes  described  as  ships  and  vessels  in  the  statutes  are 
for  the  purposes  of  the  maritime  law  ships  and  vessels.  By  the 
registry  acts,  all  ships  and  vessels  intended  for  the  foreign  trade, 
''whether  ship,  brigantine,  scow,  schooner,  sloop,  or  whatever 
else,''(a)  must  be  registered  and  recorded ;  and  among  others  are 
mentioned  vessels  not  exceeding  fifty  tons. 

$  280.  Vessels  engaged  in  the  coasting  trade,  "  on  the  sea  coast 
or  on  a  navigable  river,"  including  ferry  boats,(6)  as  well  as  all 
other  vessels,  must  be  enrolled  and  licensed  if  they  be  of  the 
borthen  of  five  tons  or  upwards  ;(c)  and  they  are  all  uniformly 
spoken  of  in  the  statutes  as  '<  ships  and  vessels."  And  some  of 
the  ships  of  Columbus,  in  which  he  traversed  an  unknown  ocean 
on  the  greatest  maritime  enterprize  of  the  world — of  Cortes 
seeking  to  conquer  a  populous  empire — of  the  buccanneers,  the 
terror  of  armed  fleets  and  of  fortified  cities,  were  inferior  in  sizj 
to  the  small  craft  that  carry  on  commerce  on  our  smaller  lakes 
and  rivers.  ^  The  first  discoverers  of  America  committed  them- 
sdves  to  the  unknown  ocean  in  barks,  one  not  above  fifteen  tons 
— ^FVobisher  in  two  vessels  of  twenty  or  twenty -five  tons — Sir 
Humphrey  Gilbert  in  one  of  ten  tons  on\y,{d) 

1 221.  And  vessels  devoted  especially  to  the  humbler  com- 
merce of  agricultural  productions,  or  of  the  homespun  fabrics 
of  the  farm  and  the  mechanics  shop,  are  in  the  same  manner 
to  be  considered  ships  and  vessels,  and  subject  to  the  maritime 
law.  It  can  make  no  difiereuce  in  the  principle,  whether  the 
ship  or  vessel  be  loaded  with  tea  from  Canton,  coffee  from  Rio, 
cotton  from  Mobile,  tobacco  from  Richmond,  flour  from  Balti- 
more,  coal  from  Liverpool  or  Philadelphia,  onions  fromWethers- 
fieldy  or  with  pork,  poultry,  butter,  cheese,  fruits,  and  other  arti- 
cles of  produce  from  the  farms  and  villages  between  the  large 


(fl)  9  Bior.  Liwi  U.  8. 318,  mo.  9. 
{h)  9  Bior.  Lftwa  U.  8.  337,  mcr.  19, 14. 
(c)  Id.  334,  tec.  4,  344,  aeo.  9S. 
{d)  Qaarterly  Review. 
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ports — all  these  are  the  agricultural  products  of  their  loca<( 
lities.  And  in  the  same  manner  silks,  cashmeres,  crapes,  laces, 
and  cloths  from  the  foreign  looms,  and  liquors  from  abroad,  are 
no  more  cargo,  or  merchandize  or  goods,  than  boots  and  shoes, 
home-made  clothes,  cider,  whisky,  wooden  clocks,  shoe  pegs, 
and  other  coarse  articles  of  manufacture,  which  often  fill  the 
sloops  and  schooners  of  the  coasting  trade  of  the  rivers  and 
bays.  They  are  the  manufactures  of  their  locaUties,  and  the 
vessels  that  carry  them  are  the  ships  and  vesseb  of  the  mari- 
time law,  even  though  they  do  not  make  the  three  years  voya- 
ges of  Solomon  to  Tarshish  for  "  gold  and  silver,  ivory,  and  apes 
and  peacocks."  The  earlier  as  well  as  the  later  codes  of  mari- 
time law,  expressly  embrace  the  vessels  employed  in  this  class 
of  commerce,  and  it  is  not  easy  to  see  how  a  doubt  was  ever 
raised  on  the  subject(a) 

{  222.  A  ship  is  usually  described  as  consisting  of  the  ship, 
her  tackle,  apparel  and  furniture,  and  in  case  of  a  steamer,  her 
engine.  This  includes  the  hull  and  spars,  which  constitute  the 
ship — the  rigging,  which  constitutes  the  tackle — the  sails,  which 
are  her  apparel — the  anchors,  and  numerous  utensils  for  ships 
use,  which  are  the  furniture.  This  does  not  include  the  boats 
nor  the  ballast.(6) 

§  223.  A  ship  is  always  the  same  ship,  although  the  original 
materials  of  which  it  was  composed  may,  by  successive  repairs 
and  alterations,  have  been  in  the  course  of  time  entirely  chang- 
ed, and  if  a  ship  be  entirely  taken  to  pieces,  without  the  inten- 
tion of  reconstruction,  should  the  same  materials  be  reconstructed 
into  a  ship  in  precisely  the  same  manner,  it  would  not  be  the 
same,  but  another  ship.(c) 


(a)  GUp.  536.    2  Chron.  9,  21. 

(6)  S«a  Laws,  441.    1  Hag.  124.    1  MoUoy,  313. 

(0  Sm  Lawt,  443-4.    Malyne'i,  123.    1  Boday  Paty,  102»  104.    1  MoL  311 


CHAPTER    XVI. 

Seas — LdJces — Rivers. 

h  72iL  A  ship  is  none  the  less  or  more  a  ship,  because  she  is 
coofiaed  to  fresh  or  salt  water,  or  running  or  stagnant  water. 
The  phrases,  the  Sea — ^the  High  Sea — the  High  Seas — ^are  fre- 
quently used  in  connection  with  the  Admiralty  jurisdiction. 
The  High  Sea — the  Open  Sea — are  phrases  used  to  distinguish 
the  expanse  and  mass  of  any  great  body  of  water,  from  its 
maigin  or  coast — its  harbors,  bays,  creeks,  inlets.  High  seas, 
in  the  plural  number,  more  properly  means  the  oceanic  mass  of 
waters,  which  is  composed  of  many  subdivisions  of  seas  and 


f  225.  The  Sea,  what  is  it  in  the  legal  sense  ?  It  means 
when  used  by  a  nation  or  people,  the  large  navigable  waters  on 
which  that  people  have  intercourse  or  commerce  in  ships  and 
vessels.  On  islands  in  the  ocean,  it  means  the  ocean — in  the 
lang^uages  of  the  South  of  Europe,  it  means  the  Mediterranean — 
on  the  Baltic  Sea,  the  White  Sea — the  Zuyder  Zee — Sea  of 
Geneva — ^the  Black  Sea — the  Sea  of  Marmora — the  Sea  of 
Azoph — the  Caspian  Sea — the  Sea  of  Aral — the  Red  Sea — ^the 
Dead  Sea — the  Sea  of  Gallilee,  it  means  the  waters  of  those 
seas  respectively.  In  classic  Latin  and  Greek,  ancient  and 
modem,  and  in  the  vernacular  tongue  of  those  who  dwell  on 
the  shores  of  those  seas,  and  carry  on  commerce  on  their  wa- 
ters, those  waters  are  sea,  and  the  vessels  which  navigate  them 
are  ships.  In  the  107th  Psalm,  the  phrase, ''  those  who  go  down 
to  the  sea  in  ships,"  is  a  strictly  literal  translation  of  the  Greek  of 
the  Septuagint,  and  the  Latin  of  theVulgate,  and  in  all  these  lan- 
guages, precisely  the  same  words  are  used  for  sea,  and  for  ship  as 
are  used  in  Mark  4, 1,  for  the  little  sea  of  Gallilee,  and  the  ves- 


(a)  5  How.  463.    Danlap'i  Prac.  32. 
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sels  in  the  port  of  Capernaum ;  and  the  same  words  are  in  oon* 
stant  use  throughout  the  Scriptures,  for  all  sorts  of  navigable 
waters  and  navigating  vessels.  Yirgil  uses  mare  for  the  river 
Timavus — and  it  was  in  common  use  by  all  writers  in  latini 
for  any  large  body  of  navigable  waters,  and  an  adjective  was 
added  to  give  it  a  specific  use.  Mare  inferum — superum — ^Tyr- 
henum — Tuscum — ^Adriaticum — lonicum.  Mare  Magnums- 
Mare  C)ceani.(a) 

i  826.  The  visible  flux  and  reflux  of  the  Tide  is  by  no  meant 
necessary  to  constitute  the  sea.  There  are  no  visible  tides  in  th# 
Baltic,  the  Mediterranean,  the  Black,  the  Caspian,  the  Aral,  ths 
Marmora,  the  Azoph,  the  Dead  Sea,  or  the  Sea  of  Gallilee.  I  say 
visible  tides,  for  if  the  tides  be  the  result  of  the  moon's  attrac- 
tion, then  there  must  be  a  tide  in  all  large  bodies  of  water,  for 
that  attraction  must  be  universal  and  irresistible — and  although 
not  easily  perceptible  because  of  the  restless  character  of  the 
fluid,  still  a  tideometer  might  be  constructed  with  such  delicate 
arrangements  as  to  show  the  attraction  of  the  moon  with  at 
much  certainty  as  the  heat  in  her  winter  rays  is  measnred  by 
delicately  constructed  thermometers.  If  the  jurisdiction  of  a 
court  should  be  made  to  depend  upon  such  a  criterion,  instead 
of  the  character  of  the  controversy,  such  an  instrument,  instead 
of  the  arguments  of  counsel,  would  be  necessary  to  milighten 
the  court 

i  227.  The  Mediterranean  sea  was  the  great  theatre  of  all 
the  maritime  commercial  enterprize  of  the  early  ages,  of  which 
we  have  any  knowledge.  No  one  ever  doubted  that  cases  oo 
that  sea  were  cases  of  Admiralty  and  maritime  jurisdiction — yel 
there  is  no  tide,  and  always  a  current  running  the  same  way, 
as  regularly  as  in  the  Mississippi-rand  the  Baltic,  the  White,  the 
Black,  and  the  Caspian  seas  have  no  tide,  but,  like  our  inland 
seas,  the  great  western  lakes,  they  have  at  intervals,  longer  or 
shorter,  a  rise  and  Ml  of  the  water  whose  cause  is  unknown. 
They  may  be  the  result  of  atmospheric  pressure— -of  the  force 


(«)SH«w.4e9.    AiMDicMtra. 
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of  winds — of  uncertain  and  variable  inflowing  currents — and 
they  may  be  the  result  of  the  ocean  tides  that,  by  irregular  and 
obstructed  subterranean  channels,  manifest  their  power  in  irre- 
gular spasmodic  throes.  If  civilization  and  commerce  had  first 
had  their  harbors,  and  built  their  cities  and  their  ships  on  the 
inland  waters  of  the  western  continent,  instead  of  the  eastern, 
then  our  majestic  rivers  and  lakes,  the  inland  waters  of  Ame- 
rica, would  have  had  the  glory  of  exhibiting  the  necessity,  and 
establishing  the  principles  of  the  maritime  law  of  the  world, 
as  they  have  already  been  the  theatre  of  some  of  the  most  bril- 
liant naval  and  maritime  exploits  which  have  contributed  to 
our  naticmal  glory.(a) 

i  228.  It  is  not  difficult  to  see  how  the  matter  of  the  tides  has 
risen  to  a  rank  in  relation  to  jurisdiction,  to  which  it  is  not  en- 
titled. At  the  first  in  England,  the  rise  and  fall  of  (he  tide  was 
spoken  of  only  in  relation  to  the  space  between  high  and  low 
watermark,  in  tide  waters,  which  was  declared  to  be  within  the 
ebb  and  flow  of  the  tide,  and  so  within  the  Admiralty  jurisdic- 
tion^ when  the  tide  was  in,  but  it  had  no  relation  to  the  general 
question  of  Admiralty  jurisdiction.  ^  As  far  as  the  tide  ebbed 
and  flowed,''  meant  as  far  as  high  water  mark  on  the  shore,  and 
not  as  fiir  up  the  stream  as  the  tide  was  perceptible.  It  had  no 
relation  to  tideless  waters.  But  in  England,  during  the  contests 
with  the  Admiralty,  the  common  law  courts,  as  has  been  shown, 
seized  upcm  any  thing  for  a  pretext  to  further  their  views,  and  it 
was  easy  to  make  the  flowing  of  the  tide  a  limit  as  well  in  the 
navigalde  rivers  as  (m  the  sea  coast  In  the  general  maritime 
law,  there  n  nothing  that  confines  maritime  transactions  or  the 
maritime  law,  to  tide  waters  or  salt  water.  They  are  limited 
only  to  the  affiBurs  of  ships  and  vessels,  and  those  who  sail,  or 
own,  or  use,  or  injure  them.(&) 

§  229.  In  Admiralty  and  maritime  torts  and  ofiences,  which  de- 
pend entirely  upon  locality,  the  ebbing  and  flowing  of  the  tide  has 


(•)  Ftleon'i  Die  S59-60.    Silliman's  Jonraal,  6  Am.  Re^.  343. 

{h)  7  Pet.  343.    11  Pet  175.    13  PeU  73.    5  How.  463.    Ante,  i  71. 
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been  taken  as  an  arbitrary  limit  to  what  is  called  the  high 
and  in  England,  the  common  law  courts  have  established  the 
tide  as  the  test  of  jurisdiction  in  British  waters.  Bat  in  the 
United  States,  even  in  matters  which  depend  upon  locality,  tnch 
as  seizures,  navigability,  instead  of  tide,  is  made  the  test  The 
Congress  and  the  courts  embrace  within  the  Admiralty  and 
maritime  jurisdiction  all  seizures  on  waters  navigable  firmn  the 
sea,  by  vessels  of  ten  or  more  tons.(a) 

§  230.  There  can  be  nothing  in  the  mere  rise  and  fall  of  the 
water,  which  can  affect  the  jurisdiction  of  courts,  nor  in  the 
periodicity  of  the  rise  and  fall,  nor  in  the  cause  of  that  rise  and 
fall.  Periodical  inundations  and  freshets  exist  in  most  rivers 
and  lakes,  and  they  are  subject  to  some  curious  laws  which  are 
known,  and  to  many  others,  which  have  hitherto  eluded  disco- 
very. It  is  sufficient  to  say,  that  they  would  form  quite  as  re- 
spectable a  source  of  legal  jurisdiction  and  maritime  law,  as 
any  merely  lunatic  influence. 

i  231.  The  Rivers  are  properly,  and  philos(q>hically  speaking, 
a  part  of  the  sea.  This  fact  of  physical  geography  is  not  stated 
for  the  purpose  of  thereby  establishing  a  maritime  jurisdiction 
in  all  or  in  any  rivers.  For  the  purpose  of  this  question,  navi- 
gability is  the  true  test.  The  jurisdiction  does  not  depend  upon 
the  existence  of  tides  or  of  salt,  or  the  absence  of  currents — 
nor  upon  any  of  the  characteristic  pointsof  distinction  between 
rivers  and  oceans. 

It  may  seem  fanciful,  and,  perhaps,  unprofessional,  to  devote 
even  a  paragraph  or  two  to  such  a  view  of  the  subject ;  but 
when,  by  a  strict  construction,  a  narrow  and  exclusive  sense 
is  sought  to  be  applied  to  words  of  a  larger  signification,  it  is  not 
always  useless  to  show  that  a  still  more  strict  and  technical 
construction  brings  us  practically  to  the  same  larger  and  more 
beneficial  signification. 

§  232.  The  earth  is  made  up  of  two  great  systems,  if  we  may 
so  say — the  land  system  and  the  water  system.  "  And  God 
called  the  dry  land  earth,  and  the  gathering  together  of  the  wa- 

(a)  Jad.  Act,  §  9.    Conk.  Treat  Sd  edit  136, 139,  350,  351. 
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lers  called  he  aeas."  The  land  and  the  water  are  each  made 
up  of  numerous  subdivisions,  having  generic  and  specific  charac- 
teristic definitions.  They  are,  nevertheless,  respectively,  one  in  a 
general  sense.  The  land  is  all  connected  together,  though  we 
do  not  sometimes  see  the  connection.  The  mountain,  the  val- 
ley,  and  the  plain,  exist  as  well  at  the  bottom  of  the  ocean  as 
on  the  visible  dry  ground ;  and  capes  and  promontories,  and 
isthmuses  and  peninsulas,  and  islands,  are  but  portions  of  the 
land.  So  arms,  inlets,  bays,  ports,  rivers,  straits,  and  lakes,  are 
parts  of  the  sea,  as  the  branches  of  the  tree,  or  the  limbs  of  the 
human  body  are  portions  of  the  body.  The  waters  of  our  little  ar- 
chipelago of  New  York,  that  wash  the  shores  of  Long  Island,  Sta- 
ten  Island,  NewYork  Island,  Bedlow's  Island,  Governor's  Island, 
Bam  Island,  Randall's  Island,  Blackwell's  Island,  d&c.,  though 
they  are  all  within  counties  of  the  State  of  New  York,  and  within 
the  harbor  of  New  York,  and  are  connected  with  the  ocean  in 
ewery  direction  by  straits,  not  more  than  a  pistcri  shot  in  width, 
do  not  lose  their  character  as  a  part  of  the  ocean,  because  those 
islands  lie  near  each  other,  any  more  than  the  waters  that  sur- 
round the  West  India  Islands,  or  the  Islands  of  the  Grecian 
archipelago,  cease  to  be  portions  of  the  sea,  because  the  Islands 
of  the  sea  lie  clustered  in  their  bosom.  The  great  ocean  (for, 
in  the  general  sense,  there  is  but  one  ocean,)  is  but  the  great 
coitral  mass  of  water,  like  the  trunk  of  the  tree.  It  is  the  great 
reservoir  from  which  water  depcurts  in  vapor,  to  be  condensed 
on  the  land,  and  rolled  back  in  rivers  to  its  original  source,  the 
ocean.  If  we  could  take,  in  a  panoramic  view,  the  whole  ap- 
parent aqueous  system,  we  should  see  that  the  waters  are  all 
one  mass,  apparently,  as  well  as  really,  with  the  exception  of 
here  and  there  a  lake  with  a  subterranean  outlet,  and  a  few 
rivers  that  lose  themselves  in  bibulous  sands.  This  is  the  geo- 
graidiical  and  philosophical  view  of  this  great  fact  of  the  unity 
of  the  waters.  "  The  gathering  together  of  the  waters  called  he 
seas" — Gienesis.  If  the  ocean  and  all  its  rivers  and  arms  could 
be  dried,  and  again  filled,  not  by  the  supplies  from  rivers,  but 
by  welling  up  from  its  own  depths,  it  would  present  the  same 
appearance  as  before — the  great  rivers  would  be  shorter,  but 
they  would  be  there,  and  filled  with  the  ocean  brine,  which 
would  send  its  vapors  to  the  land,  and  all  the  old  channels  of 

17 
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the  rivers  would  be  again  filled  with  their  currents,  and  the  ne- 
ver ending  circulation  would  be  again  in  motion.  It  is  all  one 
mass  of  water,  and  it  would  be  as  rational  to  say  that  the  pen- 
insulas, promontories,  istbmusses,  and  islands  are  no  part  of  the 
land,  so  far  as  the  Admiralty  is  concerned,  as  that  the  bays, 
creeks,  channels,  inlets,  harbors  and  rivers,  are  no  part  of  the 
sea.  For  practical  purposes,  however,  in  relation  to  the  Admi- 
ralty and  maritime  law,  we  must  be  limited,  not  by  any  strict 
and  technical  limit,  but  by  the  purpose — the  use — the  sulgect 
matter,  for  the  purposes  of  commerce — and  navigabiUty,  so  £ur 
as  water  is  concerned,  is,  on  principle,  the  only  test  of  maritime 
jurisdiction.(a) 

i  233.  The  navigable  rivers,  up  to  the  point  of  obstrnctbn  to 
the  navigation,  "  all  navigable  rivers  beneath  the  first  bridges/' 
that  is,  so  far  as  they  are  navigable,  even  in  England,  have 
been  held  to  be  within  the  Admiralty  and  maritime  jurisdictioD, 
so  far  as  those  classes  of  cases  are  concerned,  of  which  the 
English  Admiralty  had  jurisdiction,  even  when  arising  <m  the 
ocean.  In  the  Vice- Admiralty  Courts  of  the  Colonies,  the  ju- 
risdiction extended  to  ^^  public  streams,  fresh  waters^  rivers  md 
creeksJ' 

§  234.  The  United  States,  by  the  first  act  of  Congress,  in  relation 
to  the  judiciary  passed  Sept.  24, 1789,  declared  that  the  Admiralty 
and  maritime  jurisdiction  extended  to  ^^all  waters  navfffaUe 
from  the  sea  by  vessels  of  ten  or  more  tons  burthen^ — and  these 
early  acts  have  been  always  held  to  be  important  contempora- 
neous constructions  of  the  Constitution.(6) 

§  235.  The  Act  for  the  Government  and  regulation  of  Sea- 
men in  the  Merchant  Service,  passed  July  20th,  1790,  section  6, 
subjects  all  seamen  and  all  ships  and  vessels  <<  in  the  merchant 
service,''  (that  is  to  say,  not  in  the  public  naval  service,)  to  the 


(•)  5  How.  463. 

{h)  5  How.  464.    Conk.  Treat  Sd  ed.  350,  n. 
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jnrisdiclioQ  of  the  Admiralty  in  cases  of  mariners  wages,  and 
It  makes  no  allusion  whaterer  to  the  sea  or  the  tides.  The  act 
of  July  16,  1798,  for  the  relief  of  sick  and  disabled  seamen, 
and  the  act  of  May  3,  1802,  amending  the  same,  expressly 
provide,  that  persons  navigating  coasting  vessels,  including 
*<  every  boat,  raft,  or  flat."  going  down  the  Mississippi,  with  the 
intention  to  proceed  to  New  Orleans,  shall  be  considered  as  sea- 
of  the  United  States. 


i  236.  The  act  "  for  enrolling  and  licensing  ships  or  vessels 
to  be  em|doyed  in  the  coasting  trade  and  fisheries,  and  for  regu« 
lating  the  same,"  passed  Feby.  18,  1793,  and  the  previous  act 
for  registering  and  clearing  vessels,  6cc.,  and  the  act  of  March 
2d,  1819,  supplementary  to  the  acts  concerning  the  coasting 
trade,"  and  the  act  of  May  2d,  1822,  for  the  collection  of  duties 
on  ezpcMTts  and  tonnage  in  Florida,  expressly  includes  all  <<  the 
natrigMe  rivers  of  the  United  States  J^ 

i  237.  A  uniform  current  of  decisions  and  of  practice  in 
every  court  of  the  United  States  having  Admiralty  jurisdic- 
tion, from  the  first  establishment  of  the  courts,  have  settled  the 
law,  that  all  cases  arising  imder  these  acts,  are  cases  of  Admi- 
ralty and  maritime  jurisdiction.  It  must,  therefore,  be  conceded, 
that  principle  and  practice,  the  law  and  the  reason  of  it,  the 
acts  of  Congress,  and  the  decisions  under  them,  all  concur  in 
declaring  that  navigable  rivers  are  within  the  Admiralty  and 
maritime  jurisdiction,  for  certain  purposes  at  least — and  the 
force  of  dies^  views  seems  to  be  fully  felt  by  Judge  Woodbury, 
in  his  dissenting  opinion  m  the  case  of  Waring^  v.  Clark^ 
where  he  expressly  declares,  that  the  maritime  law  of  conti- 
nental Europe  would  carry  Admiralty  jurisdiction  over  all 
navigable  8treams.(a) 

§  238.  There  is  no  difference  between  the  Mississippi,  or  any 
other  navigable  river,  at  its  mouth  and  far  inland,  or  between 
the  ports  of  Cincinnati,  St.   Louis,  Natchez,  New  Orleans, 


(•)  Conk.  Traat  3d  edit  138,  139,  350,  351.    5  How.  475.    Gilp.  803,505. 
G  How.  392.   4  N.  Y.  Ug.  Ob.  450. 


132  THE  AMERICAN  ADMIRALTY. 

Georgetown,  or  the  numerous  other  ports  on  the  navigaUe 
rivers,  and  other  arms  of  the  sea,  except  the  tides  and  the  cur- 
rents, and  the  salt.  If  any  of  tfiese  can  affect  the  jurisdiction, 
it  must  be,  not  the  comparative  strength  of  these  elements,  but 
their  absolute  philosophical  existence,  no  matter  how  feeble. 
There  cannot  be  jurisdiction  more  surely  in  the  fearful  tides  of 
the  Bay  of  Fundy  and  the  Solway,  than  in.  the  gentler  flow  of 
hardly  perceptible  tides — in  a  current  of  one  mile  an  hour  than  in 
one  of  ten — in  the  intense  saltness  of  the  Dead  Sea  and  the  Great 
Salt  Lake,  than  in  the  almost  fresh  waters  of  the  Baltic  and 
the  Black  Sea.  Currents  exist  in  a  greater  or  less  degree — and 
chemical  analysis  detects  saline  particles — and  the  influence  of 
the  Moon's  attraction  must  be  felt — in  all  large  bodies  of 
water. 

^  239.  The  existence  of  perpetual  currents,  flowing  always 
the  same  way,  has  never  been  held  to  affect  the  jurisdiction  of 
the  Admiralty.  Under  the  equator,  currents  in  the  Atlantic  are 
so  violent  that  they  carry  vessels  very  speedily  from  Africa  to 
America,  but  absolutely  prevent  their  return  the  same  way* 
This  current  performs  a  continual  circulation,  setting  out  from 
the  Guinea  coast  in  Africa,  for  example,  thence  crossing  straight 
over  the  Atlantic  Ocean,  and  so  setting  into  the  Gulf  of  Mexico 
by  the  south  side  of  it,  then  sweeping  around  by  the  bottom  of 
the  Gulf,  it  issues  out  by  the  north  side  of  it,  and  thence  takes 
a  direction  north-easterly  along  the  coast  of  North  America,  till 
it  arrives  near  Newfoundland,  when  it  is  turned  by  a  roundly 
motion  backwards  across  the  Atlantic  again  upon  the  coast  of 
Europe,  and  from  thence  southward  again  to  the  coast  of 
Africa,  from  whence  it  set  out  It  flows  permanently,  and  in 
some  places  at  the  rate  of  five  miles  an  hour.  A  boat  not 
acted  on  by  the  wind,  would  go  from  the  Canaries  to  the  coast 
of  Caraccas  in  thirteen  months ;  in  ten  months  would  make 
the  tour  of  the  Gulf  of  Mexico ;  and  in  forty  or  fifty  days, 
would  go  from  Florida  to  the  banks  of  Newfoundland.  It  de- 
posites  on  the  coasts  of  Iceland  and  Norway,  trees  and  fruits 
belonging  to  the  torrid  zone  ;  and  remains  of  a  vessel  burnt  at 
Jamaica,  were  found  on  the  coast  of  Scotland.  It  is  a  great 
river  in  the  midst  of  the  Ocean.    Other  permanent  currents,  of 
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greater  force  and  regularity,  exist  in  the  Straits  of  Gibral- 
',  the  Straits  of  Magellan,  and  St  George's  Channel ;  and 
liong,  constant  currents,  and  yariable  and  periodical  currents 
great  force,  exist  in  most  of  the  Straits  and  Channels  of  the 
Ocean,  often,  during  their  existence,  entirely  overcoming  the 
iLide^a) 

i  240.  The  Dardanelles  is  thirty-three  miles  long,  and  varies 
in  width  from  half  a  mile  to  a  mile  and  a  half.  Cocks  are 
lieard  crowing  from  the  opposite  shores.  Lord  Byron  swam 
across  it  in  an  hour  and  five  minutes,  swimming  more  than  four 
miles  because  of  the  current,  which  is  so  rapid  that  no  boat  can 
low  directly  across.  It  is  but  a  river  connecting  two  lakes.  In 
ancient  times  it  had  its  commerce  and  its  ships.  More  than 
four  hundred  years  before  the  Christian  era,  it  was  the  scene 
of  the  greatest  naval  battle  and  victory  known  to  ancient  his- 
tory. And,  although  it  can  be  navigated  against  the  current 
only  by  the  force  of  strong,  favorable  winds,  or  by  steam,  in 
modem  times,  it  floats  an  immense  commerce,  and  ships  of  the 
line,  of  the  largest  class,  and  armed  fleets,  pass  through  it  fit>m 
sea  to  sea.  The  fearful  currents  in  the  Straits  of  Magellan,  are 
known  to  all  navigators.  The  great  American  rivers,  those  of 
a  few  furlongs  width,  and  those  of  many  leagues  wide,  pour 
down  their  majestic  torrents  with  such  force  that  their  turbid 
waters  are  carried  to  an  immense  distance  into  the  Ocean. 
They  are  rivers  there  as  much  as  in  the  land.  When  steam 
shall  have  wrought  out  its  destiny,  and  spread  the  triumphs  of 
its  great  revolution  throughout  the  world,  these  currents  will  be 
of  no  account  whatever  in  navigation. 

§  241.  It  is  universally  conceded  that  the  general  principles 
of  law  must  be  applied  to  new  kinds  of  property,  as  they  spring 
into  existence  in  the  progress  of  society  according  to  their  nature 
and  incidents,  and  the  common  sense  of  the  community.  In 
the  early  periods  of  msiritime  commerce,  when  the  oar  was  the 
great  agent  of  propulsion,  vessels  were  entirely  imlike  those  of 


(«)  Fale.  113,  Art  Comnti.    Enejo.  Am.  Art  Curreiitt. 
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ports — all  these  are  the  agricultural  products  of  their  loca-^ 
lities.  And  in  the  same  manner  silks,  cashmeres,  crapes,  laces, 
and  cloths  from  the  foreign  looms,  and  liquors  from  al»oad,  aro 
no  more  cargo^  or  merchandize  or  goods,  than  boots  and  shoes, 
home-made  clothes,  cider,  whisky,  wooden  clocks,  shoe  pegs, 
and  other  coarse  articles  of  manufacture,  which  often  fill  the 
sloops  and  schooners  of  the  coasting  trade  of  the  rivers  and 
bays.  They  are  the  manufiEU^tures  of  their  localities,  and  the 
vessels  that  carry  them  are  the  ships  and  vessels  of  the  mart* 
time  law,  even  though  they  do  not  make  the  three  3rears  voya- 
ges of  Solomon  to  Tarshish  for  "  gold  and  silver,  ivory,  and  apes 
and  peacocks."  The  earlier  as  well  as  the  later  codes  of  mari- 
time law,  expressly  embrace  the  vessels  employed  in  this  class 
of  commerce,  and  it  is  not  easy  to  see  how  a  doubt  was  ever 
raised  on  the  subject.(a) 

{  222.  A  ship  is  usually  described  as  consisting  of  the  ship, 
her  tackle,  apparel  and  furniture,  and  in  case  of  a  steamer,  her 
engine.  This  includes  the  hull  and  spars,  which  constitute  the 
ship — the  rigging,  which  constitutes  the  tackle — ^the  sails,  which 
are  her  apparel — ^the  anchors,  and  numerous  utensils  for  ships 
use,  which  are  the  furniture.  This  does  not  include  the  boats 
nor  the  ballast.(fr) 

§  223.  A  ship  is  always  the  same  ship,  although  the  original 
materials  of  which  it  was  composed  may,  by  successive  repairs 
and  alterations,  have  been  in  the  course  of  time  entirely  chang- 
ed, and  if  a  ship  be  entirely  taken  to  pieces,  without  the  inten- 
tion of  reconstruction,  should  the  same  materials  be  reconstrueled 
into  a  ship  in  precisely  the  same  manner,  it  would  not  be  the 
same,  but  another  ship.(c) 


(•)  GUp.  536.    3  Chfon.  9,  31. 

{b)  Sm  Uwt,  444.    1  Hag.  134.    1  MoUoy,  313. 

(r)  8m  Uwfl,  443-4.    Mmlyn**!,  133.    1  BouUy  Patj,  103, 104.    1  U6L  lit. 
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Setis — Lakes — Rivers. 

i  224  A  ship  is  none  the  less  or  more  a  ship,  because  she  is 
confined  to  fresh  or  salt  water,  or  running  or  stagnant  water. 
The  phrases,  the  Sea — ^the  High  Sea — the  High  Seas — are  fre- 
quently used  in  connection  with  the  Admiralty  jurisdiction. 
The  High  Sea — the  Open  Sea — are  phrases  used  to  distinguish 
the  expanse  and  mass  of  any  great  body  of  water,  from  its 
margin  or  coast — ^its  harbors,  bays,  creeks,  inlets.  High  seas, 
in  the  plural  number,  more  properly  means  the  oceanic  mass  of 
waters,  which  is  composed  of  many  subdivisions  of  seas  and 
oceans.(a) 

i  223.  The  Sea,  what  is  it  in  the  legal  sense  ?  It  means 
when  used  by  a  nation  or  people,  the  large  navigable  waters  on 
which  that  people  have  intercourse  or  commerce  in  ships  and 
vessels.  On  islands  in  the  ocean,  it  means  the  ocean — ^in  the 
languages  of  the  South  of  Europe,  it  means  the  Mediterranean — 
on  the  Baltic  Sea,  the  White  Sea — the  Zuyder  Zee — Sea  of 
Geneva — ^the  Black  Sea — the  Sea  of  Marmora — the  Sea  of 
Azoph — the  Caspian  Sea — the  Sea  of  Aral — the  Red  Sea — ^the 
Dead  Sea — the  Sea  of  GalUlee,  it  means  the  waters  of  those 
seas  respectively.  In  classic  Latin  and  Greek,  ancient  and 
modem,  and  in  the  vernacular  tongue  of  those  who  dwell  on 
the  shores  of  those  seas,  and  carry  on  commerce  on  their  wa- 
ters, those  waters  are  sea,  and  the  vessels  which  navigate  them 
are  ships.  In  the  107th  Psalm,  the  phrase,  "  those  who  go  down 
to  the  sea  in  ships,"  is  a  strictly  literal  translation  of  the  Greek  of 
the  Septuagint,  and  the  Latin  of  theVulgate,  and  in  all  these  lan- 
guages, precisely  the  same  words  are  used  for  sea,  and  for  ship  as 
are  used  in  Mark  4, 1,  for  the  little  sea  of  Gallilee,  and  the  ves- 


(a)  5  How.  462.    Danlap'i  Prac.  32. 
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•ek  in  the  port  of  Capernaum ;  and  the  same  words  aro  in  eoo- 
stant  use  throughout  the  Scriptures,  for  all  sorts  of  naTigmbte 
waters  and  navigating  vessels.  Virgil  uses  nuare  for  the  river 
Timavus — and  it  was  in  common  use  by  all  writers  in  latin, 
for  any  large  body  of  navigable  waters,  and  an  adjective  was 
added  to  give  it  a  specific  use.  Mare  inferum — superum — ^Tyr- 
henum — Tuscum — ^Adriaticum — lonicum.  Mare  Magnum — 
Mare  Oceani.(a) 

i  826.  The  visible  flux  and  reflux  of  the  Tide  is  by  no  means 
necessary  to  constitute  the  sea.  There  are  no  visible  tides  in  the 
Baltic,  the  Mediterranean,  the  Black,  the  Caspian,  the  Aral,  the 
Marmora,  the  Azoph,  the  Dead  Sea,  or  the  Sea  of  Gallilee.  I  say 
visible  tides,  for  if  the  tides  be  the  result  of  the  moon's  attrac- 
tion, then  there  must  be  a  tide  in  all  large  bodies  of  water,  for 
that  attraction  must  be  universal  and  irresistible — and  although 
not  easily  perceptible  because  of  the  restless  character  of  the 
fluid,  still  a  tideometer  might  be  constructed  with  such  delicate 
arrangements  as  to  show  the  attraction  of  the  moon  with  as 
much  certainty  as  the  heat  in  her  winter  rays  is  measmed  by 
delicately  constructed  thermometers.  If  the  jurisdiction  of  a 
court  should  be  made  to  depend  upon  such  a  criterion,  instead 
of  the  character  of  the  controversy,  such  an  instrument,  instead 
of  the  arguments  of  counsel,  would  be  necessary  to  enlighten 
the  court. 

i  227.  The  Mediterranean  sea  was  the  great  theatre  of  all 
the  maritime  commercial  enterprize  of  the  early  ages,  of  which 
we  have  any  knowledge.  No  one  ever  doubted  that  cases  on 
that  sea  were  cases  of  Admiralty  and  maritime  jurisdiction — yet 
there  is  no  tide,  and  always  a  current  running  the  same  way, 
as  regularly  as  in  the  Mississippi-r-and  the  Baltic,  the  White,  the 
Black,  and  the  Caspian  seas  have  no  tide,  but,  like  our  inland 
seas,  the  great  western  lakes,  they  have  at  intervals,  longer  or 
shorter,  a  rise  and  £Bdl  of  the  water  whose  cause  is  unknown. 
They  may  be  the  result  of  atmospheric  pressure— of  the  force 


(•) SHOW. 468.    Aiaa  Die  Mart 
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;of  winds— of  uncertain  and  rariable  inflowing  currents — and 
they  may  be  the  result  of  the  ocean  tides  that,  by  irregular  and 
obrtnicted  subterranean  channels,  manifest  theur  power  in  irre- 
gular spasmodic  throes.  If  civilization  and  commerce  had  first 
had  their  harbors,  and  built  their  cities  and  their  ships  on  the 
inland  waters  of  the  western  continent,  instead  of  the  eastern, 
then  our  majestic  rivers  and  lakes,  the  inland  waters  of  Ame- 
rica, would  have  had  the  glory  of  exhibiting  the  necessity,  and 
establishing  the  principles  of  the  maritime  law  of  the  world, 
as  they  have  already  been  the  theatre  of  some  of  the  most  bril- 
liant naval  and  maritime  exploits  which  have  contributed  to 
our  nati<mal  glory^a) 

4  228.  It  is  not  difficidt  to  see  how  the  matter  of  the  tides  has 
risen  to  a  rank  in  relation  to  jurisdiction,  to  which  it  is  not  en- 
titled. At  the  first  in  England,  the  rise  and  fidl  of  the  tide  was 
spoken  of  only  in  relation  to  the  space  between  high  and  low 
watermark,  in  tide  waters,  which  was  declared  to  be  within  the 
ebb  and  flow  of  the  tide,  and  so  within  the  Admiralty  jurisdic- 
toi,  wben  the  tide  was  in,  but  it  had  no  relation  to  the  general 
question  of  Admiralty  jurisdiction.  ^  As  fietr  as  the  tide  ebbed 
and  flowed,''  meant  as  fsur  as  high  water  mark  on  the  shore,  and 
not  as  &r  up  the  stream  as  the  tide  was  perceptible.  It  had  no 
relation  to  tideless  waters.  But  in  England,  during  the  contests 
with  the  Admiralty,  the  common  law  courts,  as  has  been  shown, 
seized  upcm  any  thing  for  a  pretext  to  further  their  views,  and  it 
was  easy  to  make  the  flowing  of  the  tide  a  limit  as  well  in  the 
navigaUe  rivers  as  on  the  sea  coast  In  the  general  maritime 
law,  there  is  nothing  that  confines  maritime  transactions  or  the 
maritime  law,  to  tide  watera  or  salt  water.  They  are  limited 
only  to  the  affaira  of  ships  and  vessels,  and  those  who  sail,  or 
own,  or  use,  or  injure  them.(6) 

i  229.  In  Admiralty  and  maritime  torts  and  ofiences,  which  de- 
pend entirely  upon  locality,  the  ebbing  and  flowing  of  the  tide  has 


(«)  Falcon**  Die  559-60.    Silliman'i  Joaraal,  6  Am.  Reg.  343. 

(&)  7  Pet.  342.    11  Pet  175.    13  Pet.  73.    5  How.  463.    Ante,  i  71. 
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been  taken  as  an  arbitrary  limit  to  what  is  called  the  high 
and  in  England,  the  common  law  courts  have  established  the 
tide  as  the  test  of  jurisdiction  in  British  waters*  But  in  the 
United  States,  even  in  matters  which  depend  upon  locality,  inch 
as  seizures,  navigability,  instead  of  tide,  is  made  the  test  The 
Congress  and  the  courts  embrace  within  the  Admiralty  and 
maritime  jurisdiction  all  seizures  on  waters  navigaUe  from  the 
sea,  by  vessels  of  ten  or  more  tons.(a) 

i  230.  There  can  be  nothing  in  the  mere  rise  and  fall  of  the 
water,  which  can  affect  the  jurisdiction  of  courts,  nor  in  the 
periodicity  of  the  rise  and  fall,  nor  in  the  cause  of  that  rise  and 
fall.  Periodical  inundations  and  freshets  exist  in  most  rivers 
and  lakes,  and  they  are  subject  to  some  curious  laws  which  are 
known,  and  to  many  others,  which  have  hitherto  eluded  diseo> 
very.  It  is  sufficient  to  say,  that  they  would  form  quite  as  re* 
spectable  a  source  of  legal  jurisdiction  and  maritime  law,  as 
any  merely  lunatic  influence. 

i  231.  The  Rivers  are  properly,  and  philosophically  qpeakin^ 
a  part  of  the  sea.  This  fact  of  physical  geography  is  not  staled 
for  the  purpose  of  thereby  establishing  a  maritime  jurisdiction 
in  all  or  in  any  rivers.  For  the  purpose  of  this  question,  navi- 
gability  is  the  true  test.  The  jurisdiction  does  not  depend  upon 
the  existence  of  tides  or  of  salt,  or  the  absence  of  currents — 
nor  upon  any  of  the  characteristic  pointsof  distinction  between 
rivers  and  oceans. 

It  may  seem  fanciful,  and,  perhaps,  unprofessional,  to  devote 
even  a  paragraph  or  two  to  such  a  view  of  the  subject;  but 
when,  by  a  strict  construction,  a  narrow  and  exclusive  sense 
is  sought  to  be  applied  to  words  of  a  larger  signification,  it  is  not 
always  useless  to  show  that  a  still  more  strict  and  technical 
construction  brings  us  practically  to  the  same  larger  and  more 
beneficial  signification. 

§  232.  The  earth  is  made  up  of  two  great  systems,  if  we  may 
so  say — the  land  system  and  the  water  system.  *^  And  God 
called  the  dry  land  earth,  and  the  gathering  together  of  the  wa- 

(a)  Jud.  Act,  i  9.    Conk.  Trast  9d  edit  136,  139,  350,  351. 
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tNs  called  he  seas."  The  land  and  the  water  are  each  made 
up  of  numerous  subdivisions,  having  generic  and  specific  charac- 
teristu:  definitions.  They  are,  nevertheless,  respectively,  one  in  a 
geoenil  sense.  The  land  is  all  connected  together,  Uiough  we 
do  not  sometimes  see  the  connection.  The  mountain,  the  val* 
ley,  and  the  plain,  exist  as  well  at  the  bottom  of  the  ocean  as 
en  the  visible  dry  ground ;  and  capes  and  promontories,  and 
isthmuses  and  peninsulas,  and  islands,  are  but  portions  of  the 
land.  So  arms,  inlets,  bays,  ports,  rivers,  straits,  and  lakes,  are 
parts  of  the  sea,  as  the  branches  of  the  tree,  or  the  limbs  of  the 
hnman  body  are  portions  of  the  body.  The  waters  of  our  little  ar- 
chipelago of  New  York,  that  wash  die  shores  of  Long  Island,  Sta- 
ten  Island,  NewYork  Island,  Bedlow's  Island,  Governor's  Island, 
Bam  Island,  Randall's  Island,  Blackwell's  Island,  d&c.,  though 
they  axe  all  within  counties  of  the  State  of  New  York,  and  within 
die  harbor  of  New  York,  and  are  connected  with  the  ocean  in 
every  direction  by  straits,  not  more  than  a  pistol  shot  in  width, 
do  not  loee  their  character  as  a  part  of  the  ocean,  because  those 
idands  Ue  near  each  other,  any  more  than  the  waters  that  sur- 
lound  the  West  India  Islands,  or  the  Islands  of  the  Grecian 
aichipelago,  cease  to  be  portions  of  the  sea,  because  the  Islands 
of  the  sea  lie  clustered  in  their  bosom.  The  great  ocean  (fiir, 
in  the  general  sense,  there  is  but  one  ocean,)  is  but  the  great 
central  mass  of  water,  Uke  the  trunk  of  the  tree.  It  is  the  great 
reservoir  from  which  water  departs  in  vapor,  to  be  condensed 
on  the  land,  and  rolled  back  in  rivers  to  its  original  source,  the 
ocean.  If  we  could  take,  in  a  panoramic  view,  the  whole  ap- 
parent aqueous  system,  we  should  see  that  the  waters  are  all 
one  mass,  apparently,  as  well  as  really,  with  the  exception  of 
here  and  there  a  lake  with  a  subterranean  outlet,  and  a  few 
rivers  that  lose  themselves  in  bibulous  sands.  This  is  the  geo- 
giSfbical  and  philosophical  view  of  this  great  fact  of  the  unity 
of  the  waters.  "  The  gathering  together  of  the  waters  called  he 
seas" — Genesis.  If  the  ocean  and  all  its  rivers  and  arms  could 
be  dried,  and  again  filled,  not  by  the  supplies  from  rivers,  but 
by  welling  up  firom  its  own  depths,  it  would  present  the  same 
appearance  as  before — the  great  rivers  would  be  shorter,  but 
they  would  be  there,  and  filled  with  the  ocean  brine,  which 
would  send  its  vapors  to  the  land,  and  all  the  old  channels  of 

17 
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the  rivers  would  be  again  filled  with  their  currents,  and  the  ne- 
ver ending  circulation  would  be  again  in  motion.  It  is  all  one 
mass  of  water,  and  it  would  be  as  rational  to  say  thai  the  pen- 
insulas, promontories,  istbmusses,  and  islands  are  no  part  of  the 
land,  so  far  as  the  Admiralty  is  concerned,  as  that  the  bays, 
creeks,  channels,  inlets,  harbors  and  rivers,  are  no  part  of  the 
sea.  For  practical  purposes,  however,  in  relation  to  the  Admi- 
ralty and  maritime  law,  we  must  be  limited,  not  by  any  strict 
and  technical  limit,  but  by  the  purpose — the  use— the  subject 
matter,  for  the  purposes  of  commerce — and  navigability,  so  £ur 
as  water  is  concerned,  is,  on  principle,  the  only  test  of  maritime 
jurisdiction.(a) 

§  233.  The  navigable  rivers,  up  to  the  point  of  obstruction  to 
the  navigation,  <<  all  navigable  rivers  beneath  thejlrsi  bridg99^ 
that  is,  so  far  as  they  are  navigable,  even  in  England,  have 
been  held  to  be  within  the  Admiralty  and  maritime  jurisdietioii, 
80  far  as  those  classes  of  cases  are  concerned,  of  which  the 
English  Admiralty  had  jurisdiction,  even  when  arimng  <m  die 
oeean.  In  the  Vice-Admiralty  Courts  of  the  Colonies,  the  jn- 
Tisdiction  extended  to  "  public  streams,  fresh  waters^  rivers  and 
creeks.^ 

§  234.  The  United  States,  by  the  first  act  of  Congress,  in  relation 
to  the  judiciary  passed  Sept.  24, 1789,  declared  that  the  Admiralty 
and  maritime  jurisdiction  extended  to  ^^all  waters  ncmgabU 
frwn  the  sea  by  vessels  of  ten  or  more  tons  burthen^ — and  these 
early  acts  have  been  always  held  to  be  important  contempora- 
neous constructions  of  the  Constitution.(fr) 

§  235.  The  Act  for  the  Government  and  regulation  of  Sea- 
men in  the  Merchant  Service,  passed  July  20th,  1790,  section  6, 
subjects  all  seamen  and  all  ships  and  vessels  <<  in  the  merchant 
service,"  (that  is  to  say,  not  in  the  public  naval  service,}  to  the 


(•)  5  How.  463. 

(&>5How.464.    Conk.  Treat  Sded.  350,11. 
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jorisdiclion  of  the  Admiralty  in  cases  of  mariners  wages,  and 
il  makes  no  allusion  whaterer  to  the  sea  or  the  tides.  The  act 
of  July  16,  1798,  for  the  relief  of  sick  and  disabled  seamen, 
and  the  act  of  May  3,  1802,  amending  the  same,  expressly 
provide,  that  persons  navigating  coasting  vessels,  including 
"every  boat,  raft,  or  flat."  going  down  the  Mississippi,  with  the 
intflDtion  to  proceed  to  New  Orleans,  shall  be  considered  as  sea- 
of  the  United  States. 


}  236.  The  act  '<  for  enrolling  and  licensing  ships  or  vessels 
to  be  em|doyed  in  the  coasting  trade  and  fisheries,  and  for  regu« 
lating  the  same,''  passed  Feby.  18,  1793,  and  the  previous  act 
for  registering  and  clearing  vessels,  d^c,  and  the  act  of  March 
2d,  1819,  supplementary  to  the  acts  concerning  the  coasting 
trade,"  and  the  act  of  May  2d,  1822,  for  the  collection  of  duties 
on  exports  and  tonnage  in  Florida,  expressly  includes  all  "  the 
nav^able  rivers  of  the  United  States^ 

4  237.  A  uniform  current  of  decisions  and  of  practice  in 
every  court  of  the  United  States  having  Admiralty  jurisdic- 
tioii,  from  the  first  establishment  of  the  courts,  have  settled  the 
law,  that  all  cases  arising  under  these  acts,  are  cases  of  Admi- 
ralty and  maritime  jurisdiction.  It  must,  therefore,  be  conceded, 
that  principle  and  practice,  the  law  and  the  reason  of  it,  the 
acts  of  Congress,  and  the  decisions  under  them,  all  concur  in 
declaring  that  navigable  rivers  are  within  the  Admiralty  and 
maritime  jurisdiction,  for  certain  purposes  at  least — and  the 
force  of  thes^  views  seems  to  be  fully  felt  by  Judge  Woodbury, 
in  his  dissenting  opinion  in  the  case  of  Waring'  v.  Clark^ 
where  he  expressly  declares,  that  the  maritime  law  of  conti- 
nental Europe  would  carry  Admiralty  jurisdiction  over  all 
navigable  8treams.(a) 

§  238.  There  is  no  difierence  between  the  Mississippi,  or  any 
other  navigable  river,  at  its  mouth  and  far  inland,  or  between 
the  ports  of  Cincinnati,  St.   Louis,  Natchez,  New  Orleans, 


(«)  Conk.  TrMt  2d  edit  138,  139,  350,  351.    5  How.  475.    Gilp.  203,505. 
C  How.  392.    4  N.  Y.  Leg.  Ob.  450. 
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Georgetown,  or  the  numerous  other  ports  on  the  navigable 
riTers,  and  other  arms  of  the  sea,  except  the  tides  and  the  cnr- 
rents,  and  the  salt  If  any  of  these  can  affect  the  jurisdictioni 
it  must  be,  not  the  comparative  strength  of  these  elements,  bat 
their  absolute  philosophical  existence,  no  matter  how  foMe. 
There  cannot  be  jurisdiction  more  surely  in  the  fearful  tides  of 
the  Bay  of  Fundy  and  the  Sol  way,  than  in.  the  gentler  flow  of 
hardly  perceptible  tides — in  a  current  of  one  mile  an  hour  than  in 
one  of  ten — in  the  intense  saltness  of  the  Dead  Sea  and  the  Great 
Salt  Lake,  than  in  the  almost  fresh  waters  of  the  Baltic  and 
the  Black  Sea.  Currents  exist  in  a  greater  or  less  degree — and 
chemical  analysis  detects  saline  particles — and  the  influence  of 
the  Moon's  attraction  must  be  felt — in  all  large  bodies  of 
water. 

^  239.  The  existence  of  perpetual  currents,  flowing  always 
the  same  way,  has  never  been  held  to  affect  the  jurisdictioa  of 
the  Admiralty.    Under  the  equator,  currents  in  the  Atlantic  are 
80  violent  that  they  carry  vessels  very  speedily  from  Africa  to 
America,  but  absolutely  prevent  their  return  the  same  way. 
This  current  performs  a  continual  circulation,  setting  out  from 
the  Guinea  coast  in  Africa,  for  example,  thence  crossing  straight 
over  the  Atlantic  Ocean,  and  so  setting  into  the  Gulf  of  Mexico 
by  the  south  side  of  it,  then  sweeping  around  by  the  bottom  of 
the  Gulf,  it  issues  out  by  the  north  side  of  it,  and  thence  takes 
a  direction  north-easterly  along  the  coast  of  North  America,  till 
it  arrives  near  Newfoundland,  when  it  is  turned  by  a  roundly 
motion  backwards  across  the  Atlantic  again  upon  the  coast  of 
Europe,  and  from  thence  southward  again  to  the  coast  of 
Africa,  from  whence  it  set  out    It  flows  permanently,  and  in 
wome  places  at  the  rate  of  five  miles  an  hour.    A  boat  not 
acted  on  by  the  wind,  would  go  from  the  Canaries  to  the  coast 
of  Caraccas  in  thirteen  months ;  in  ten  months  would  make 
the  tour  of  the  Gulf  of  Mexico ;  and  in  forty  or  fifty  days, 
would  go  from  Florida  to  the  banks  of  Newfoundland.    It  de- 
positee on  the  coasts  of  Iceland  and  Norway,  trees  and  fruits 
belonging  to  the  torrid  zone ;  and  remains  of  a  vessel  burnt  at 
Jamaica,  were  found  on  the  coast  of  Scotland.    It  is  a  great 
river  in  the  midst  of  the  Ocean.    Other  permanent  currentSi  of 
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enm  greater  force  and  regularity,  exist  in  the  Straits  of  Gibral- 
tar, the  Straits  of  Magellan,  and  St  George's  Channel ;  and 
stiong,  constant  currents,  and  variable  and  periodical  currents 
of  great  force,  exist  in  most  of  the  Straits  and  Channels  of  the 
Ocean,  often,  during  their  existence,  entirely  overcoming  the 
tide^a) 

i  240.  The  Dardanelles  is  thirty-three  miles  long,  and  varies 
in  vidth  from  half  a  mile  to  a  mile  and  a  half.  Cocks  are 
heard  crowing  from  the  opposite  shores.  Lord  Byron  swam 
across  it  in  an  hour  and  five  minutes,  swimming  more  than  four 
miles  because  of  the  current,  which  is  so  rapid  that  no  boat  can 
row  directly  across.  It  is  but  a  river  connecting  two  lakes.  In 
ancient  times  it  had  its  commerce  and  its  ships.  More  than 
four  hundred  years  before  the  Christian  era,  it  was  the  scene 
of  the  greatest  naval  battle  and  victory  known  to  ancient  his- 
tory. And,  although  it  can  be  navigated  against  the  current 
only  by  the  force  of  strong,  favorable  winds,  or  by  steam,  in 
modem  times,  it  floats  an  immense  commerce,  and  ships  of  the 
Une,  of  the  largest  class,  and  armed  fleets,  pass  through  it  fit>m 
sea  to  sea.  The  fearful  currents  in  the  Straits  of  Magellan,  are 
known  to  all  navigators.  The  great  American  rivers,  those  of 
a  few  furlongs  width,  and  those  of  many  leagues  wide,  pour 
down  their  majestic  torrents  with  such  force  that  their  turbid 
waters  are  carried  to  an  immense  distance  into  the  Ocean. 
They  are  rivers  there  as  much  as  in  the  land.  When  steam 
shall  have  wrought  out  its  destiny,  and  spread  the  triumphs  of 
its  great  revolution  throughout  the  world,  these  currents  will  be 
of  no  account  whatever  in  navigation. 

§  241.  It  is  universally  conceded  that  the  general  principles 
of  law  must  be  applied  to  new  kinds  of  property,  as  they  spring 
into  existence  in  the  progress  of  society  according  to  their  nature 
and  incidents,  and  the  common  sense  of  the  community.  In 
the  early  periods  of  maritime  commerce,  when  the  oar  was  the 
great  agent  of  propulsion,  vessels  were  entirely  unlike  those  of 


(•)  Fale.  113,  Art  Cmrenti.    Eneje.  Am.  Art  Curreiit*. 
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modem  times — and  each  nation  and  period  has  had  its  peculiar 
agents  of  commerce  and  navigation  adapted  to  its  own  wants 
and  its  own  waters,  and  the  names  and  descriptions  of  ships 
and  vessels  are  without  number.  Under  the  class  of  marinen 
in  the  armed  ship  are  embraced  the  officers  and  privates  of  a 
little  army.  In  the  whale  ship,  the  sealing  vessel — the  codfiA- 
ing  and  herring  fishing  vessel — the  lumber  vessel — the  freight- 
ing vessel — the  passenger  vessel — there  are  other  functions 
besides  these  of  mere  navigation,  and  they  are  performed  by 
men  who  know  nothing  of  seamanship — and  in  the  great  in- 
vention of  modem  times,  the  steamboat,  an  entirely  new  set  of 
operatives,  are  employed,  yet  at  all  times  and  in  all  countries, 
all  the  persons  who  have  been  necessarily  or  properly  employed 
in  a  vessel  as  co-labourers  to  the  great  purpose  of  the  voyage, 
have,  by  the  law,  been  clothed  with  the  legal  rights  of  mariners— 
no  matter  what  might  be  their  sex,  character,  station  or  pro- 
fession.(a) 

i  242.  This  has  been  because  the  maritime  law  does' not 
stick  in  the  bark  of  a  literal  and  technical  construction,  but 
looks  at  its  mles  with  a  liberal  and  rational  regard  to  the  sub- 
ject matter — to  the  substance  and  not  to  the  form.  Shall  it  not 
do  so  in  relation  to  the  waters,  as  well  as  the  agents  of  com- 
merce and  the  principles  of  law — shall  the  great  inland  waters 
of  the  American  Continent  be  denied,  the  privileges  which  uni- 
form judicial  decision  and  immemorial  usage,  have  always 
allowed  to  those  of  Europe,  as  soon  as  discovery  found  them 
and  commerce  penetrated  them  ?  Should  modem  science,  art 
and  adventure  succeed  in  carrying  profitable  commerce  through 
all  parts  of  the  frozen  zones,  and  carry  our  ships  to  the  very  poles 
of  the  north  and  the  south,  would  that  commerce  be  denied  the 
benefits  of  the  maritime  law  and  its  judicial  jurisdiction,  because 
there  are  no  tides  at  the  polar  centres  ?  No  more  can  we  on 
principle  deny  the  same  benefits  to  the  great  waters  which  the 
discovery  of  Columbus,  in  process  of  time  opened  to  a  com- 
merce out-valuing  that  of  all  antiquity.  What  is  to  be  the 
commerce  of  American  rivers,  when   those  of  thousands  of 


(•)  20  Wead.  Rep.  S48.     Falcoa.  Die.  word,  Naral  Architectnr*.    GUfk  50S, 
534.    Ord.  U.  Mar.  Lir.  2. 
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Guiles  in  length — like  the  shorter  ones  of  the  older  settlements — 
^hall  have  their  shores  covered  with  busy  commercial  cities, 
t^eir  rapid  feeders  with  manufacturing  towns,  and  their  valleys 
^th  farms,  and  shall  bear  on  their  currents  the  merchandiase, 
manufactures  and  agricultural  products  of  what  is  now  an 
imbroken  wilderness.  The  maritime  law  will  be  just  as  appro- 
priate and  just  and  necessary  to  their  wants  as  to  those  of  the 
old  world,  and  rational,  sound,  legal  construction  cannot  fail  to 
give  the  benefit  of  it  to  them  as  it  has  to  the  old  world. 

{  243.  The  whole  maritime  commerce  of  the  world  at  the 
time  of  the  earlier  and  most  universally  acknowledged  codes 
was  not  equal  to  the  present  maritime  commerce  of  the  Ameri- 
can lakes  and  rivers.  In  1846  (it  has  increased  incalculably 
since,)  the  American  registered,  enrolled  and  licensed  tonnage 
of  the  lakes  was  106,386  tons,  worth  six  million  of  dollars ;  the 
number  of  clearances  and  entries,  15,845 ;  and  the  amount 
of  imports  and  exports,  $3,861,088 ;  the  number  of  mariners  was 
6972.  The  river  tonnage  at  the  same  period  was  249,000  tons, 
employing  25,000  men,  and  carrying  on  a  commerce  a  little 
short  of  $20,000,000.  The  litie  of  lake  coast  is  about  5000  miles 
in  extent,  2000  of  which  is  on  the  coast  of  a  first  rate  power 
foreign  to  the  United  States,  and  of  the  remaining  3000  miles  of 
lake  coast,  and  of  the  17,000  miles  of  navigable  rivers,  almost 
the  whole  lies  at  the  same  time  in  two  or  more  States  of  our 
UmoD,  which  in  all  matters,  independent  of  the  National  Con- 
stitution are  foreign  to  each  other.(a) 


(c)  [Fnm  ih€  Albany  Evening  Journal^  April,  1849.]  Linoth  of  Sia  Coast 
OF  TBB  Umno  States.— The  sea  coast  of  the  United  States,  accordiDg  to  a  recent 
report  of  the  land  office,  is  five  thousand  one  hondred  and  twenty  miles,  incloding 
th«  Atlantic,  Golf  and  Pacific,  or  a  '*  shore  line  "  following  the  irregularities  of  the 
ibors  and  sea  blands,  according  to  an  estimate  of  the  superintendent  of  the  coast 
■nrrey  of  33,063  miles. 
Tnm  the  northern  limits  of  the  United  States  to  the  Cape  of  Florida 

on  the  Atlantic  ocean,  1,900  miles. 

from  the  Cape  of  Florida  to  the  mouth  of  the  Rio  Grande  on  the  Gulf 

of  Mexico,       .        .        • 1,600    «• 

From  the  boundary  point  one  league  south  of  the  port  of  San  Diego 

on  the  Pacific,  along  the  coast  of  Oregon  and  the  Straits  of  Fuca  to 

the  boundary  point  49  deg.  north  latitude, 1,620     ** 

Making  together  the  length  of  sea  coast  on  the  Atlantic,  Golf  and 

Pscific 5.130     " 
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§  244  On  Lakes  Champlain,  Ontario,  and  Erie,  the  United 
States  had  more  than  forty  armed  vessels,  from  small  craft  of 
one  gun,  up  to  ''tall  admirals"  of  more  than  one  hundred 
guns, — were  they  not  Ships  and  Vessels?    On  those  waters 


Or  a  *<  ihore  line  "  followbg  the  irregrQlaritiee  of  the  phore  and  tea 
ialands,  according  to  an  eetimate  of  the  superintendent  of  the  coaat 
Bonrey,  of 33,063  mSlm> 

The  Bt^ah  Commercial  of  April,  1849,  contains  a  full  list  of  all  the  ahippbg 
upon  the  Northern  and  Western  Lakes,  with  the  tonnage  of  each.  The  total 
niunber  of  each,  and  the  yalaation,  is  as  follows: 

Name*                                                Numher.  Valmmiiam, 

Steamers,                                               .95  $3,380,000 

Propellers,                                                .45  950,000 

hail  Vessels 774  7^68,000 

Total,  .914  $11398,000 

Thb  CoMMiacuL  MAaufK  or  tus  United  States. — The  following  aatonisimig 
statistics  are  from  the  report  of  the  Secretary  of  the  Treasnry,  of  the  oommerdal 
naYigation  of  the  United  States  for  the  last  fiscal  year. 

The  extraordinary  commercial  progreM  of  onr  country  b  shown  in  the  following 
table  of  the  sum  total  of  oar  tonnage,  with  the  increase  per  cent,  for  four  deeiaMi 
periods: 

1818, 1,335,384  tons ;  1838, 1,741,391  ions,  43  per  cent ;  1838, 1,995,639  tooi, 
15  per  cent ;  1848,  3,154,051  tons,  56  per  cent 

In  thirty  years  the  tonnage  of  the  United  States  has  increased  160  per  eent, 
npon  what  it  was  in  1818. 

The  first  six  States,  in  point  of  ship  building,  are  presented  in  their  oidv,  as 
follows : 

Maine,  89,974 tons ;  New  York,  68,434  tons;  Massachosetts,  39^66  toM; 
Pennsylvania,  39,638  tons ;  Maryland,  17,480  tons ;  Ohio,  13,656  tons. 

The  following  facts  appear  from  the  report : 

One  third  of  the  ship-building  of  PennsyWania  b  in  the  WesA— 8,000  lOM  ef 
New  York  ship  bail(^ng  b  on  the  lakes. 

The  State  of  Ohio,  an  entirely  inland  State,  b  the  sixth  in  point  of  ship  bvilAiig. 

The  State  of  Ohio  builds  as  much  tonnage  in  Yesseb  as  all  the  States  and  perti 
from  Chesapeake  Bay  to  the  Rio  Grande. 

Ohio  builds  double  as  much  as  Virginia,  North  Carolina,  South  CaroliBa  tad 
Florida. 

The  following  b  a  view  of  the  Americon  tonnage  of  the  lakes,  as  entered  fai  tba 
different  marine  districts : 

Lake  Champlain,  4,745  tons ;  Lake  Ontario,  33,800  tons.  Lake  Erie,  115,960 
tons  ;  Lake  Michigan,  10,483  tons— Total,  164,997. 

The  tonnage  of  the  western  riTors,  (ezeluaiTe  of  New  Orleans,)  b : 

PitUburgh,  30,970  tons ;  WheeUng,  3,660  tons ;  CinctnnaU,  31,350  toM  |  Loob- 
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FlBiTjr  and  McDonough  immortalized  themselves.  Were  they 
not  Naval  Heroes? — and  their  brave  tars,  were  they  not  Mari- 
ners? Did  they  not  take  Prizes?  Like  the  modem  ocean^ 
those  lakes  and  rivers  are  now  navigated  by  vessels  of  every 
size  and  description,  from  vessels  of  fifteen  hundred  tons  biir-' 
then,  down  to  the  smallest  commercial  craft — clearing  at  custom 
houses  a  thousand  miles  from  the  ocean  for  all  the  ports  of  the 
States,  and  for  foreign  ports  at  the  ends  of  the  earth  ;  and  they 
pass  from  one  State  jurisdiction  to  another,  back  and  forth, 
hundreds  of  times  on  a  voyage  from  New  Orleans  to  St.  Louis. 
They  transport  millions  of  passengers  bound  from  State  to 
State,  and  from  one  nation  to  another,  on  the  great  errands  of 
the  infinitely  diversified  commerce  of  about  ten  millions  of 
people  on  the  shores  of  those  waters — and  they  are  freighted 
with  but  the  first  fruits  from  fields  scattered  here  and  there  on 
the  borders  of  a  domain  yet  to  be  cultivated,  reaching  across 
seventeen  degrees  of  latitude  and  sixty  degrees  of  longitude, 
and  of  whose  future  yearly  productions  and  maritime  com* 
Bierce,  the  human  mind  can  form  no  adequate  idea,  (a) 

i  245.  In  all  the  arrangements  of  this  lake  and  river  com- 
merce, there  is  nothing  to  distinguish  it  from  the  other  maritime 


▼aie,  8393  tODi ;  St.  Loois,  36,512  tODS ;  NasbYUIe,  2,445  toni;   Vieksborg,  588 
toii»— Total,  108,127. 

Tbe  mer  tonnage  entered  at  New  Orieani  is  almoK  equal  to  the  whole  or  tho 
boTO,  making  a  total  of  almost  200,000  tons  oC  ship  tonnage  on  the  western 
▼era. 

ilmerican  Alminac. 
(«)  5  Howard,  497. 

P^9m  tk€  New  York  Express,  July,  1849.]    "  MowraEAL,  July  2.— In  eon- 

tioQ  with  the  ■Utements  of  my  la»t  letter  on  the  Navigation  of  the  St.  Law- 

w,  I  may  mention  that  we  have  had  in  port  during  Uie  week  three  American 

onera,  drawing  eight  feet  water,  with  full  cargoes,  direct  from  Ohio,  which 

return  with  cargoes  of  salt,  and  I  cut  the  following  from  the  arrivals  in  the 

toe  Shipping  List : 

The  propeller  Western  Miller,  from  Toronto,  to  Messrs.  Gillespies  dt  Co., 

d  here  on  Wednesday  evening.     Her  cargo  consists  of  2*200  barreb  of  flour, 

oatmeal,  73  do.  cornmeal,  30  do.  pot  bariey,  2199  bushels  wheat,  55  barrels, 

as,  48  ktgs  butter.  13  bales  wool,  and  3  casks  hams.    It  will  be  aeeD,  on 

18 
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commerce  of  the  world.  There  is  not  a  contract,  or  a  wrong* 
not  a  want,  a  right,  or  a  duty,  not  a  construction,  or  a  contri- 
"tance,  a  utensil,  a  material,  or  a  supply,  nor  an  agent  of  com* 
merce,  animate  or  inanimate,  that  is  met  with  on  the  widest, 
the  stormiest,  and  the  saltest  ocean,  that  has  not  its  double  on 
those  mighty  rirers  and  lakes ;  and  the  same  rules  of  law  are 
to  be  applied  to  the  controversies  that  spring  up  there.  A 
salvage,  an  average,  a  bottomry,  a  case  of  wages,  of  freight,  of 
pilotage,  of  wharfage,  on  Lake  Erie,  the  Mississippi,  or  the  St. 
Lawrence,  are  as  clearly  cases  of  Admiralty  and  Maritime  ju- 
risdiction, and  as  much  subject  to  the  Admiralty  and  Maritime 
law,  as  similar  cases  in  the  Black  Sea  or  the  Baltic,  the  Straits 
of  Magellan,  the  Dardanelles,  or  Long  Island  Sound.  Their 
nature  is  the  same  every  where — they  are  maritime  every 
where.(a)  If  the  Admiral  of  ancient  times  existed  here,  with  the 
jurisdiction  and  functions  of  his  palmiest  days,  it  would  be 
now,  as  it  was  then,  in  the  local  waters  alone — where  his  own 
nation  claimed  exclusive  jurisdiction — in  our  close  seas,  oor 
harbors,  lakes  and  rivers,  or  over  our  own  vessels,  that  bis. 
power  and  prerogative  would  be  felt  in  the  Admiralty  law. 

^  246.  The  Congress  in  1845,  passed  "An  Act  extending 
the  jurisdiction  of  the  District  Courts  to  certain  cases  upon  the 
lakos  and  navigable  waters  connecting  the  same."  It  is  in 
these  words  r 


reference  to  our  advcrttstue  colomiw,  that  the  Western  Miller  will  Iea?e  agata  fee 
ToroQto  to* morrow  at  nooo  * 

**Thie  veMel  ie  a  propeller  which  make*  the  pa«age  hack  from  Qatbae  to 
Montreal,  160  inilet»  againat  the  eorreul,  ni  twenty-four  hoara.  Sha  ia  boiU  to 
poM  the  WVliand  Canal,  and  may  cooaequently  navigate  freely  from  ChteafO  to 
Quebec.  The  cargo  above  atatcd  ia  equal  to  3500  barrels,  or  more  than  the  ave- 
rage cargo<^  of  tlie  brigs  and  schooners  which  clear  from  good  Northern  ports  §n 
liM  Gulf  of  Mexico,  the  West  Indies,  or  the  Spanish  Main.** 

[From  tkt  I^ew  York  Tiibune,  October,  IQAQ]  '<  Montaial,  Oct.  9,  1849 — 
A  bark  has  just  left  Chicago  on  iu  way  to  California,  hy  the  St.  Lawrence,  ^ho 
has  fiOy-three  passengers  from  tho  West,  but  will  take  her  cargo  from  Qooheo. 
bpeeial  parmission  waa  given  to  this  vessel.  Next  sssaion  of  Parliament  imII 
throw  Iha  St.  Lawrence  open  to  all  vessels." 

(«>  1  Doug.  Mich  K.  154.     6  Ohio  R.  71. 
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^*Be  it  enacted  by  the  Senate  and  House  of  Representatives 
tie  United  States  of  America  in  Congress  assembled,  That 
^^'^  Diftrict  Courts  of  the  United  States  shall  have,  possess,  atxL 
Exercise,  the  same  jurisdiction  in  matters  of  contract  and  tort, 
Arising  in,  upon,  or  concerning,  steamboats  and  other  vessels  of 
twenty  tons  burden  and  upwards,  enrolled  and  licensed  for  the 
coasting  trade,  and  at  the  time  employed  in  business  of  com- 
Tnerce  and  navigation  between  ports  and  places  in  different 
States  and  Territories  upon  the  lakes  and  navigable  waters 
connecting  said  lakes,  as  is  now  possessed  and  exercised  by  the 
<%aid  courts  in  cases  of  the  like  steamboats  and  other  vessels 
employed  in  navigation  and  commerce  upon  the  high  seas,  or 
tide  waters,  witiiin  the  Admiralty  and  Maritime  jurisdiction  of 
the  United  States ;  and  in  all  suits  brought  in  such  courts  in  all 
Mich  matters  of  contract  or  tort,  the  remedies,  and  the  forms  of 
process^  and  the  modes  of  proceeding,  shall  be  the  same  as  are 
or  may  be  used  by  such  courts  in  cases  of  Admiralty  and  Mari- 
time jurisdiction ;  and  the  maritime  law  of  the  United  States, 
io  fieur  as  the  same  is  or  may  be  applicable  thereto,  shall  consti- 
tute the  rule  of  decision  in  such  suits,  in  the  same  manner,  and 
to  the  same  extent,  and  with  the  same  equities,  as  it  now  does 
io  cases  of  Admiralty  and  Maritime  jurisdiction;  saving,  how- 
ever, to  the  parties  the  right  of  trial  by  jury  of  all  facts  put  in 
issue  in  such  suits,  where  either  party  shall  require  it ;  and 
safing  also  to  the  parties  the  right  of  a  concurrent  remedy  at 
'  the  common  law,  where  it  is  competent  to  give  it,  and  any  con- 
current remedy  which  may  be  given  by  the  State  laws,  where 
such  steamer  or  other  vessel  is  employed  in  such  business  of 
commerce  and  navigation. 
*^  Approved,  February  26,  1845."(a) 

i  SJ47.  This  act  has  been  considered  as  extending  the  Admi- 
ralty jurisdiction  to  the  internal  waters  mentioned  in  llie  act — 
and,  in  that  point  of  view,  its  constitutionality  has  been  donbted. 
And  it  is  undoubtedly  true,  that  if  the  language  of  the  Gonsti- 
tuiion  "  All  cases  of  Admiralty  and   Maritime  jurisdiction," 


(d)  Acts  of  1845,  5  Stat,  at  Largre,  7i& 
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does  not  embrace  cases  arising  on  the  navigable  risers  and 
lakes,  then  no  act  of  Congress  could  make  such  cases  Admiralty 
or  Maritime  cases  ;  for  no  principle  is  better  settled,  than  that 
the  Congress  cannot  extend  any  more  than  they  can  destroy  a 
provision  of  the  Constitution.  If,  however,  under  any  of  the 
clauses  of  the  Constitution  the  federal  government  has  the 
power  to  regulate  such  cases,  then  it  is  equally  clear,  that  the 
judicial  determination  of  such  cases  may  be  conferred  on  such 
courts  of  the  Union,  and  the  proceedings  in  them  may  be  regu- 
lated in  such  manner  as  the  Congress  may  determine.(a) 

i  248.  The  power  "  to  regulate  commerce  with  foreign  na- 
tions, and  among  the  several  States,  and  with  the  Indian 
tribes." 

"  To  constitute  tribunals  inferior  to  the  Supreme  Court — ^to 
deane  and  punish  piracies  and  felonies  committed  on  the  high 
seas,  and  offences  against  the  law  of  nations.'' 

•*  To  make  all  laws  which  shall  be  necessary  and  proper  for 
carrying  into  execution  the  foregoing  powers,  and  all  other 
powers  vested  by  the  Constitution  in  the  government  of  the 
United  States,"  together  with  the  judicial  power,  are  amply  suf- 
ficient to  authorize  the  Congress  to  pass  any  laws  which  they 
may  deem  salutary  in  relation  to  the  jurisdiction  and  mode  of 
trial  of  any  cases  of  aquatic  commerce  on  the  great  navigable 
rivers  and  lakes.(6} 

§  249.  The  phraseology  of  the  act  of  1845,  seems  to  indi- 
cate, that  at  the  time  of  its  passage,  the  Congress  were  impres- 
sed with  the  importance  of  extending  the  beneficial  course  of 
Admiralty  proceedings  to  such  cases,  but  were  somewhat  doubt- 
ful  of  their  power  to  consider  them  as  cases  of  Admiralty  juris- 
diction. The  remark  of  Mr.  Webster,  the  most  profound  expo- 
sitor of  the  Constitution,  after  Chief  Justice  Marshall,  on  the 
subject  of  this  act,  seems  to  be  true : — "The  only  objection  to 
this  necessary  law,  seems  to  be  that  Congress,  in  passing  it, was 


(c)  Conk.  Ad.  Jur.  and  Pnc  A. 
(6)  G  How.  332. 
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liyering  and  trembling  under  the  apprehension  of  what  might 

the  ultimate  consequence  of  the  decision  of  this  court  in  the 

of  the  Thomas  Jefferson.  It  pitched  the  power  upon  a  wrong 

location.    Its  proper  home  was  in  the  Admiralty  and  maritime 

Srsii^  AS  in  all  reason  and  in  the  common  sense  of  all  mankind, 

cunt  of  England,  Admiralty  and  maritime  jurisdiction  ought  to 

extend,  and  does  extend  to  all  navigable  waters,  fresh    or 

salt."(a)  .    . 

i  250.  So  far  as  the  cases  embraced  in  the  purview  of  the  act, 
are  concerned,  it  would  hardly  be  doubted  that  the  Congress 
might  give  jurisdiction  of  them  to  the  Courts  of  the  United 
States,  and  that  being  so,  the  process  and  proceedings  are  en- 
tirely under  the  control  of  the  national  Legislature.    It  cannot 
be  doubted,  that  the  Congress  might  provide,  that  in  all  suits  in 
the  Courts  of  the  United  States,  the  remedies  and  the  forms  of 
process,  and  the  modes  of  proceeding,  shall  be  the  same  as  are 
or  may  be  used  incases  of  Admiralty  and  maritime  jurisdiction, 
saving  to  the  parties  the  right  of  trial  by  jury,  in  the  cases  pro- 
vided by  the  Constitution — and  as  has  been  before  remarked,  the 
trial  by  jury  might  be  made  compulsory  in  all  Admiralty  cases, 
if  it  were  expedient. 

When,  therefore,  the  Congress  enacts  that,  in  certain  classes 
of  cases  over  which  they  have  jurisdiction,  the  District  Courts 
shall  exercise  the  same  jurisdiction — according  to  the  same 
forms  of  process,  and  modes  of  proceeding — and  apply  the 
same  rules  of  law  as  in  cases  of  Admiralty  and  maritime  juris« 
diction,  it  is  entirely  immaterial  whether  those  classes  of  cases 
be  really  Admiralty  cases  or  not,  according  to  any  received  de- 
finition. For  all  practical  purposes  of  law  and  justice,  they  are 
Admiralty  cases,  even  if  they  should  arise  in  the  depths  of  the 
mountain  forests. 

i  251.  This  act,  it  will  be  observed,  as  to  subject  matter,  em- 
braces all  matters  of  contract  and  tort  arising  in^  upon,  or  am* 
teming  steamboats  or  other  vessels.     As  to  the  kind  of  water 


(a)  Infra.  §  S53.     6  How.  37S.    5  How.  475.    3  Dal.  S97. 
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craft,  it  embraces  steambocUs  tmd  other  vessels,  enrolled  and  li- 
censed for  the  coasting  trade — as  to  the  size  of  the  vessels,  it 
embraces  vessels  of  twenty  tons  burden  and  upwards — as  to 
the  business  in  which  the  vessels  are  employed,  it  must  be  the 
business  of  commerce  and  navigation  between  ports  and  places 
in  different  states  and  territories — and  as  to  the  locality,  it  must 
be  upon  the  lakes  and  the  navigable  waters  connecting  said 
lakes. 

i  252.  It  does  no^  embrace  the  great  navigable  rivers  which 
do  not  connect  the  lakes.  Thus,  while  it  embraces'the  Niagara 
river,  it  does  not  embrace  the  Mississippi — a  distinction  ibr 
which  it  is  difficult  to  perceive  the  cause.  The  commerce  of 
the  rivers  is  quite  as  important  as  that  of  the  lakes,  and  if  an 
act  of  Congress  be  necessary  for  the  purpose,  it  is  to  be  hoped 
that  the  navigable  rivers  may  soon  have  the  benefit  of  a  similar 
enactment.(a) 

i  253.  In  the  case  of  the  Thomas  Jefferson,  10  Wheat  428, 
the  Supreme  Court  held  that  the  Admiralty  had  not  jurisdictioa 
in  a  case  of  seaman's  wages,  earned  on  the  Ohio,  Mississippi, 
and  Missouri  rivers,  the  whole  voyage  being  above  tide  water. 
The  case  does  not  appear  to  have  been  argued,  and  Judge 
Story,  in  delivering  the  opinion  of  the  Court,  adverted  to  the 
old  controversy  between  the  English  courts,  and  because  the 
English  Admiralty  did  not  claim  jurisdiction  except  in  tide  wa- 
ters— this,  he  says,  is  the  prescribed  limit  which  it  was  not  at 
liberty  to  transcend — seemed  to  suppose  that  the  jurisdiction 
could  not  exist  here.  Neither  the  English  Admiralty  nor  com- 
mon law  courts  in  those  days,  so  far  as  I  have  been  able  to  dis- 
cover, ever  adverted  to  the  point,  except  to  claim  jurisdiction 
below  the  first  bridges  in  all  navigable  rivers.  He  puts  his 
opinion  on  the  prescribed  limit  which  the  English  Admiralty 
was  not  at  Uberty  to  transcend.  He  says,  ''  In  the  great  strug- 
gles between  the  courts  of  common  law  and  the  Admiralty,  the 
latter  never  attempted  to  assert  any  jurisdiction  except  over  ma- 


(a)  Ante,  i  246,  347, 248,  2^9. 
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OS  contracts.  In  respect  to  contracts  for  the  hire  of  seamen,- 
Admiralty  never  pretended  to  claim^  nor  coald  it  rightfully 
icise,  any  jurisdiction  except  in  cases  where  the  service  was 
ttsntially  performed  or  to  be  performed  upon  the  sea,  or 
o  waters  within  the  ebb  and  flow  of  the  tide.  This  is  the 
icribed  limit  which  it  was  not  at  liberty  to  transcend." 
08  placing  his  decision  on  what  he  supposes  to  be  purely 
{lish  ground,  yet  without  citing  any  authority  to  show  that 
qoesticm,  in  the  form  in  which  he  presents  it,  had  ever  been 
oted  in  that  country.  The  English  Admiralty  had  certainly 
aloog  claimed  jurisdiction  in  all  navigable  rivers  below  the 
t  bridges,  that  is,  up  to  the  point  of  obstruction — and  above 
bridges,  I  know  of  no  evidence  that  a  case  ever  arose,  or 
t  there  were  then  any  ships  or  maritime  commerce  in  which 
y  ooold  arise.(a) 

'  2S4.  The  Supreme  Court  had,  before  that  time,  decided,  as 
y  have  since,  that  the  jurisdiction,  in  case  of  contracts,  does 
depend  on  place,  but  on  the  nature  of  the  transaction — and 
)  that,  so  far  as  place  was  concerned,  waters  navigable  from 
sea,  by  vessels  of  only  ten  tons  burthen,  are  by  the  statute, 
.  9|  within  the  Admiralty  jurisdiction.  The  criticism  of  the 
med  judge  of  the  language  of  that  statute  and  the  Seaman's 
:,  seems  to  want  his  usual  reflection.  The  clause  in  the  first 
is  apparently  declaratory,  and  the  clause  inserted  to  pre- 
de  a  doubt,  '*  all  civil  causes  of  Admiralty  and  maritime  ju« 
liction,  including  all  seizures,  under  laws  of  import,  naviga- 
9,  or  trade  of  the  United  States,  when  the  seizures  are  made 
waters  which  are  navigable  from  the  sea,  by  vessels  of  ten 
more  tons  burtheiij  williin  their  respective  districts  as  well  as 
)n  the  high  seas."  By  the  simple  force  of  that  language,  all 
h  cases,  as  well  on  the  lakes  and  rivers  as  on  the  high  seas, 
re  been  uniformly  held  to  be  within  the  Admiralty  jurisdic- 
1,  and  to  be  civil  causes,  triable  by  the  court  without  a  jury ; 
the  Seaman's  Act  of  1790,  in  its  title,  embraces,  all  sea- 
n  "  in  the  merchant  service,"  its  language  is,  "  every  seaman 
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or  mariner" — "  any  seaman  or  mariner" — "  every  ship  or  vessel" 
— "any  ship  or  vessel" — without  any  aUusion  to  the  tides — 
mere  navigability  seems  to  be  all  that  is  necessary,  and  that  is 
left  to  be  inferred  from  the  fact,  that  the  service  is  on  board  a 
ship  or  vessel.(a) 

^  255.  Notwithstanding  this  case  of  the  Thomas  Jefferson,  at 
a  later  period,  the  Supreme  Court  held  a  different  doctrine. 
They  could  not  fail  to  be  embarrassed  by  the  narrow  rule  then 
adopted  on  merely  English  grounds,  for  it  would  exclude  the 
Mississippi  river  and  the  port  of  New  Orleans,  a  port  thronged 
with  the  largest  ships,  and  carrying  on  a  wider  and  more  ex- 
tensive maritime  commerce  than  most  of  the  ports  of  the  worid. 
At  that  port  the  water  is  fresh  and  free  from  tide,  but  it  would 
shock  the  legal  sense  of  every  lawyer  to  exclude  it  from  the 
Admiralty  and  maritime  jurisdiction ;  and  the  Supreme  Court, 
accordingly,  held  in  the  case  of  Peyroux  v.  Howard,  and  Waring 
V.  Clarke,  and  it  is  now  well  settled  that  it  is  within  the  Admi- 
ralty jurisdiction,  although  there  is  no  ebb  or  flow,  and  its  cur- 
rent always  runs  outwards,  like  the  Mediterranean,  and  its 
waters  are  fresh.  The  court,  however,  do  homage  to  the 
English  rule,  and  place  their  decision  on  the  ground,  that 
the  river  is  influenced  by  the  tide,  and  shows  a  sort  of 
irregular  swell,  which  must  be  caused  by  the  tide.  The 
learned  judge,  who  delivered  the  opinion  of  the  court,  says 
that  "so  far  as  Admiralty  jurisdiction  depends  upon  locali- 
ty, it  is  bounded  by  the  ebb  and  flow  of  the  tide."  But 
in  matters  of  contract,  it  does  not  depend  upon  locality,  but 
upon  subject  matter,  as  has  been  repeatedly  decided,  and  is  well 
settled.(6) 

§  256.  On  principle,  it  clearly  cannot  be  the  moon's  attrac- 
tion, the  presence  or  absence  of  the  tide,  which   determines 


(a)  5  How.  441.     6  How.  344.      Conk.  Treat  2d  edit.  13G,  139,  350,  351. 
7  Pet  324. 
(6)  Ante,  §  255.  ^Pet  324.    5  How.  441.    Ibid.  497^.    7  Pet  343.    5  How. 

441.  Clip.  624.  T^«^*^y/^vS5^/vjr 
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the  jurisdiction — nor  upon  the  periodical  rise  and  fall  of  the 
'^¥ater.(a) — Nor  the  presence  or  absence  of  saline  particles  in 
the  water.(6) — Nor  the  presence  or  absence  of  a  current  in 
the  water. — Nor  the  size  or  character  of  the  outlet,  stream,  or 
8trai|^  by  which  the  lake  or  sea  is  connected  with  a  larger 
hoaylor  with  the  ocean.(c) — Nor  that  the  water  be  an  inland  ba- 
sin, land  locked  or  land  surrounded  sea  or  \ake,{d) — Nor  that 
the  water  be  a  river.(<») — Nor  upon  place  or  locality  in  matters 
of  contract,  but  on  the  subject  matter.(/) — Nor  upon  its  being 
in  a  harbor,  or  port,  or  body  of  a  county.(g') — Nor  upon 
the  question,  whether  the  common  law  has  provided  a  remedy 
or  not  for  similar  cases.(A)— Nor  upon  the  question,  whether  the 
local  municipal  laws  and  officers  can  be  resorted  to.(i) — ^Nor 
upon  any  British  statute.(^*) 

It  can  depend  upon  nothing  in  matters  of  contract,  but  the 
subject  matter,  the  nature  and  character  of  the  controversy.  If 
that  be  connected  with  ships  and  shipping — commerce  and 
navigation — the  Admiralty  has  jurisdiction,  otherwise  not 
**  Toutes  les  affairs  relatives  i  la  commerce  et  navigation  et 
aax  navigateurs  appartient  au  droit  maritime."(Ar) 


(«)  Ante,  i  926,  el  §eq.  (/)  Infra,  $  961.   5  How.  441. 

(ft)  Ante,  i  938,  ei  9€q.  (g)  Ante,  $  162,  939.    5  How.  464. 

(0  Ante,  i  940,  947.  (h)  Aote,  i  905.    5  How.  459. 

(4)  Ante,  i  226,  927.  (t)  Ante,  §  906. 

(<)  Ante,  $  240.  (»  Ante,  $  14,  118,  161. 

(k)  3  Paidemie  Lolz  Mar.  451. 
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CHAPTER    XVII. 

The  Question  considered  on  Authority. 

i  267.  The  foregoing  historical,  legal,  judicial  and  conflitii* 
tional  considerations,  while  they  exhibit  the  ample  jurisdidiQii 
of  the  maritime  law,  establish  also  the  rule,  that  the  law  of  juris* 
diction  of  the  English  High  Court  of  Admiralty,  as  aclmow- 
ledged  and  restrained  by  the  common  law  courts  of  England,  mt 
the  time  of  the  American  Revolution,  and  since,  is  not  the  law 
of  the  jurisdiction  of  the  American  Admiralty ;  and  that  the  de- 
cisions of  the  King's  Bench  and  Conmion  Pleas  in  England,  re* 
straining  the  Admiralty  jurisdiction,  are  of  no  authority  here. 

§  268.  The  same  rule  is  established,  by  a  weight  of  authority 
in  this  country,  which  would  have  rendered  the  present  treatiae 
unnecessary,  were  it  not  true,  that  while  the  general  rule  has 
been  fortified  by  repeated  decisions,  in  every  court  of  the  United 
States,  and  in  every  period  of  our  judicial  history,  a  large  num- 
ber of  cases  have  also  been  decided  on  principles  wliich  can  be 
maintained  only  on  the  authority  of  the  narrower  English  rule; 
and  this  conflict  of  decisions  has  subjected  the  general  rule  to 
renewed  attack  and  investigation,  as  new  cases  arise,  apparently 
in  the  hope  of  establishing  new  exceptions,  if  not  of  destroying 
the  rule  altogether,  and  confining  the  American  Admiralty  to 
the  modem  English  limits.(a) 

§  259.  It  is,  however,  true,  that  the  more  important  the 


(fl)  1  Pain.  (^73.  Ware,  91,  152.  5  How.  441.  6  Id.  344.  DariM*  R.  91. 
While  Uieee  fbeete  are  paiaiDg  throogh  the  preaa,  a  tecood  Tolome  of  Ui« 
ions  of  Judge  Ware  of  the  Maine  Dietrict,  reported  by  Mr.  Edward  H.  DafMSt 
been  iteoed  from  the  pre«.  I  invite  attention  to  the  interesting  note  coidi 
on  page  93,  in  which  the  juriediction  of  the  American  Admiralty  it  pUeed  oa  ili 
InM  gfoonde,  in  a  nanner  every  way  worthy  of  the  dietingniabed  jnriet  who  him  m 
long  baea  an  oroament  to  the  Admbralty  beneb. 
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presented,  and  the  greater  the  ability  with  which  the  question  of 
jurisdiction  has  been  ai^ed  at  the  bar,  and  the  more  carefully 
and  learnedly  has  it  been  examined  by  the  bench,  the  more 
sorely  has  the  jurisdiction  of  the  Admiralty  been  sustained  in 
that  large  and  beneficial  extent  which  alone  makes  it  a  valuable 
portion  of  the  national  jurisdiction.  It  is  also  true,  that  opinions 
have  been  pronounced  in  favor  of  the  narrow  English  ruloi 
which  seem  to  be  written  in  a  spirit  somewhat  characteristic  of 
Westminster  Hall,  in  the  days  of  liord  Coke,  and  which  seem 
to  treat  the  question  as  one  of  mere  municipal  importance,  rather 
than  as  one  of  national  interest.(a} 

i  260.  From  the  case  of  the  Betsey j  in  1  r94y  and  La  Ven^ 

giBonoe^  in  1796,  down  to  the  case  of  Waring  v.  Clarke^  in  1847| 

and  the  case  of  The  New  Jersey  Steam  Navigation  Co.  v.  The 

Merehanis  Bank^  in  1848,  the  Supreme  Court  have  uniformly 

held  the  same  general  principles  on  this  subject.     Many  of  the 

judges  who  presided  in  that  tribunal  during  its  earlier  existencOi 

and  a  lai^  portion  of  the  Congress  that  established  our  judicial 

system,  had  been  members  of  the  convention  which  formed  the 

Constitution,  and  were  thus  well  fitted  to  judge  of  the  proper 

fiiice  of  its  language.    While  we  cannot  but  admit  that  those 

members  of  the  court  who  have  dissented  in  a  few  instances 

horn  the  opinion  of  the  court,  have  been  worthy  of  distinguished 

honor  for  the  learning  and  ability  which  made  them  ornaments 

of  the  court,  it  is  no  disparagement  of  them  to  say,  that  those 

who  have  been  first  and  always  in  the  majority,  embrace  those 

immortal  jurists,  whose  judicial  career  has  shed  the  most  lustre 

Upon  the  nation.      And  the  existence  of  three  or  four  dissenting 

Opinions  in  sixty  years,  in  which  the  whole  argument  on  the 

other  side  has  been  presented  in  the  strongest  light  by  judges 

of  the  most  distinguished  ability,  after  solemn  argument,  instead 

of  throwing  doubt  upon  the  repeated  decisions  of  the  court,  is, 

in  truth,  strong  evidence  in  support  of  the  soundness  of  the  prin- 

oiples  which  have  prevailed.(fr) 


(«)  6  How.  344,  389.    5  Id.  441.    Ware,  91. 

(h)  3  Dal.  S.    Ibid.  297.    4  Wheat.  438.    5  How.  441.    6  Id.  344.    1  Gal.  468. 
,  149.    2  Gal.  398.    1  BrockeDborough  R.  380.     2  Sumn.R.  157.    7  Petera, 
Hid.  175.     12  Id.  72. 
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i  261.  It  has  thus  been  uniformly  held : 

1.  That  the  grant  in  the  Constitution,  extending  the  judicial 
power  to  all  cases  of  Admiralty  and  maritime  jurisdiction,  is  nei- 
ther to  be  limited  to,  nor  to  be  interpreted  by,  what  were  caset 
of  admiralty  and  maritime  jurisdiction  in  England,  when  die 
Constitution  was  adopted.  This  rule,  alone,  considered  in  its 
proper  force  and  effect,  sweeps  away  the  foundation  of  every  ob> 
jection  that  has  been  made  to  the  general  jurisdiction  of  the 
American  Admiralty. 

2.  Another  rule,  equally  well  settled,  furnishes  as  complete 
an  answer  to  those  objections.  It  has  been  always  held,  that 
the  American  Admiralty  has  a  general  maritime  jurisdietiony 
embracing  all  maritime  causes  of  action,  as  well  in  matters  d 
contract  as  in  matters  of  tort  That  in  matters  of  tort  the  joris- 
diction  depends  upon  the  locality,  and  embraces  all  damages 
and  injuries  upon  the  sea.  That  in  matters  of  contract,  the 
jurisdiction  depends  upon  the  subject  matter — the  nature  of  the  . . 
contract — and  embraces  all  transactions  and  proceedings  relatiTe/f 
to  naval  commerce  and  navigation. 

These  rules  have  been  so  often  laid  down,  and  so  unifimnly 
held  as  general  principles,  that  they  must  be  considered  as  per- 
fectly settled.  Other  less  general  rules,  equally  at  war  with  the 
English  decisions,  have  been  fully  established  in  our  courts. 

3.  That  the  right  of  trial  by  jury  does  affect  the  question  of 
the  maritime  jurisdiction. 

4.  The  jurisdiction  is  not  affected  by  the  question,  whether 
the  courts  of  common  law  have  jurisdiction  in  like  caseSi  or 
whether  the  matter  may  have  arisen  within  a  port  or  harbor,  or 
county  of  a  state. 

6.  That  the  American  Admiralty  has  jurisdiction  of  all  cases 
of  maritime  lien.(a) 

§  262.  Who  can  faill  to  perceive,  that  these  principles  and 
rules  cover  the  whole  subject  Considered  in  their  proper  light, 
and  applied  only  in  their  necessary  extent,  they  furnish  a  suffi- 
cient guide  in  settling  all  questions  of  jurisdiction  in  Admiralty 


(a)  Vide  catet  cited  ooder  ^  SCO. 
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and  maritime  cases.  For,  from  them,  follows  inevitably,  an- 
other general  principle,  clearly  stated  by  Du  Ponceau.  "In 
cases  of  Admiralty  and  maritime  jurisdiction,  a  general  autho- 
rity is  given  to  the  courts  of  the  United  States,  to  administer  in 
all  cases  that  particular  body  of  laws  known  as  the  Admiralty 
and  maritime  laws."  If  English  law  does  not  bind  us,  nor  En- 
gUdi  decisions  furnish  us  a  guide,  where  can  we  look  but  to  the 
general  maritime  law,  for  the  definition  and  classification  of 
of  Admiralty  and  maritime  jurisdiction.(a) 


§  263.  It  has  been  already  remarked,  that  the  true  test  of  a 
maritime  contract  is  to  be  found  in  its  relation  to  a  ship  or  ves- 
sel, the  great  agent  of  maritime  enterprise — a  test,  at  the  same 
time  simple,  obvious,  and  easily  applied.  And  I  now  propose, 
in  closing  this  portion  of  this  work,  briefly  to  notice  in  detail  the 
most  nomerous  classes  of  maritime  causes,  in  connection  with 
the  decided  cases  and  other  authorities.  To  those  who  look  at 
tfie  Bobjeci  in  the  light  of  sound  legal  science,  and  examine  its 
principles  with  a  careful  analysis  of  the  substance,  rather  than 
of  words  and  forms,  it  cannot  fail  to  be  apparent,  that  the  classes 
and  cases  now  to  be  noticed  shed  a  light  upon  the  whole  subject, 
by  which  any  other  case  may  be  easily  referred  to  its  proper  class. 
The  great  characteristic  relations  of  maritime  law  are  distri- 
bated^by  Pardessus  in  a  manner,  at  the  same  time  brief,  simple, 
intelligible,  and  comprehensive,  in  his  work  on  commercial  law, 
as  follow8.(a) 

"  The  transactions  embraced  in  maritime  commerce  may  be 
classified  in  a  simple  and  intelligible  order.     Vessels,  the  only 
means  by  which  navigation  is  carried  on,  cannot  exist  except  as 
the  property  of  some  one,  and  all  that  concerns  the  vessels  them- 
selves, and  every  thing  relating  to  the  means  of  acquiring  title 
to  them,  constitutes  the  first  class. 

"The  management  of  the  vessel  is  intrusted  to  a  leader,  usn- 
^•Uy  known  under  the  name  of  captain,  and  from  this  title  and 
oliaracter  are  derived  his  rights  and  dutie% 

"  The  captain,  and  those  who  labor  in  the  service  of  the  ves- 


<«)  Doponceaa  on  Jorifd  9.  (h)  1  Pard.  Droit  Com.  HI. 


ISO  THE  AMERICAN  ABMIRALTT. 

self,  in  itatioiui  more  or  less  subordinate,  contract  engagements 
in  which  the  general  principles  of  the  hiring  of  services,  are  snb- 
jected  to  important  modifications  and  extensions. 

^^  Those  to  whom  the  vessels  belong  do  not  always  em|doy 
them  for  their  own  personal  use.  They  grant  to  others  the  right 
to  transput  goods  in  them,  or  they  undertake,  themselves,  to 
make  the  transportation.  Hence,  necessarily,  arise  rules  in  re- 
lation to  such  engagements,  and  the  application  of  the  general 
principles  which  affect  the  responsibility  of  those  engaged  in 
transportation,  and  the  necessary  relations  between  the  co-fireight- 
ers  in  certain  circumstances. 

^The  accidents  to  which  navigation  is  exposed  may  occasiOD 
losses  or  sacrifices,  known  under  the  generic  name  of  avoragps 
—and  shipwrecks,  in  which  it  is  necessary  to  provide  for  sal- 
vage. 

*'  Maritime  commerce  being,  in  its  nature,  exposed  to  damages 
of  every  kind,  speculators  come  to  the  aid  of  owners  of  diips 
and  cargoes,  and  undertake  to  repair  the  losses  which  they  suffer. 
This  is  the  object  of  tfie  contract  of  insurance. 

^Maritime  expeditions,  sometimes  giving  rise  to  nnfbrseen 
need  of  funds,  which  it  is  not  always  easy  to  procure  by  simple 
loans,  and  for  the  payment  of  which  other  security  cannot  be 
given,  than  the  objects  themselves,  on  which  the  advances  are 
made,  men  have  felt  the  need  and  acknowledged  the  advantages 
of  associating  the  lender  in  the  risks  of  navigation,  so  that 
the  chance  of  loss  may  be  compensated  by  the  hope  of  a  larger 
interest  than  his  capital  would  produce  in  the  commerce  of  the 
land,  and  this  has  given  rise  to  the  contract  of  bottomry. 

*^  Maritime  business  is  not  confined  solely  to  voyages  and 
transportation  of  persons  or  merchandise ;  the  fisheries  are  an 
important  branch  of  it,  subject  to  special  regulations;  dictated  by 
national  and  commercial  interests.'^ 

i  264.  The  first  man  who  applies  his  service  to  making  a 
ship  available  for  the  great  purposes  to  which  she  is  designed 
as  a  maritime  agent,  is  the  builder.  He  brings  to  the  construc- 
tion, skill,  labor  and  capital,  and  incorporates  all  of  them,  in  a 
greater  or  less  degree,  into  the  fabric.  Without  his  aid  she  would 
perform  none  of  her  appropriate  functions,  for  she  could  not 
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odflt  T%i8  aervioe  it  emineotly  maritime,  although  it  be  ail  per* 
formed  on  land.  It  woold  be  none  the  less  so  if  much  of  it 
consisted  in  fitting  and  hewing  the  timber  for  her  in  their 
native  forests,  provided  the  labor  was  performed  with  a  direct 
¥iew  to  her  construction.  In  the  same  manner  if  he  supply 
capital  to  purchase  that  which  is  intended  to  enter  and  enters 
ioto  her  construction,  and  if  he  furnish  neither  labor,  nor  ma- 
teadala,  nor  money,  but  gives  simply  the  skill  which  plans  and 
directs,  or  the  care  which  superintends  the  labor  of  others  in 
her  construction,  he  still  performs  a  maritime  service,  although 
he  may  never  have  been,  even  for  an  instant,  on  the  water. 
The  building  contract  is  a  maritime  contract,  whether  it  be 
vorbal  or  written,  express  or  implied — <<  all  matters  that  concern 
owners  and  proprietors  of  ships,  as  such,  and  shipwrights,  are 
within  the  admiralty  jurisdiction.'Xa) 

i  266L  The  builder  may  sue  the  owners  tit  personam  in  the 
Admiralty,  to  recover  whatever  is  due  to  him  for  his  services 
in  the  construction  of  the  vessel,  or  for  violations  of  the  build- 
ing contract ;  and  he  has  also  a  lien  or  privilege  against  the 
ship  herself,  which  may  be  enforced  in  the  Admiralty.  The 
building  contract  being  maritime,  it  is  evident  that  the  owner 
may  sue  the  builder  in  the  Admiralty,  for  violations  of  the 
contract  The  distinction  between  maritime  contracts  and 
agreements  leading  to  or  preliminary  to  maritime  contracts  has 
been  adverted  to,  and  must  not  be  lost  sight  o£(6) 

§  266.  The  ship,  as  has  been  remarked,  consists  of  the  hull 
and  spars— the  supplying  her  with  tackle,  apparel,  furniture  and 
boats  to  fit  her  for  sea,  although  often  included  in  the  builders 
contract,  is  nevertheless  the  appropriate  work  of  other  classes  of 
men,  such  as  sail  makers,  riggers,  chandlers,  boat  builders,  all 
of  whom  when  called  in  to  contribute  in  their  appropriate 
departments  to  the  completion  of  the  ship,  her  tackle,  apparel, 


(fl)  Gilp.  a  473,  536.     DaTies.  R.  199.     Ante,  §  50,  95,  105, 15L    Godol. 
43L 
{h)  Auto,  §  212. 
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&c^  perform  maritime  service  of  the  same  nature  as  that  of 
the  builder,  and  equally  cognizable  in  the  Admiralty.(a) 


§  267.  Next  after  the  builder  of  the  ship  the  material 
applies  his  services  to  making  her  available  for  the  great  pur- 
pose for  which  she  is  created.  Those  are  called  material  men 
who,  at  the  time  of  the  building  of  a  vessel,  or  during  her  sub- 
sequent existence  as  a  vessel,  supply  her  at  the  express  or  im- 
plied request  of  the  master  or  owner  with  necessary  materials 
to  build,  fit,  outfit,  furnish  or  repair  her.  Those  who  thus 
furnish  her  with  what  is  necessary  to  enable  her  to  navigate 
the  sea,  and  to  pursue  her  voyage  in  safety,  and  to  perform  her 
appropriate  functions,  have  a  maritime  demand  against  the 
master  if  he  order  them,  and  against  the  owner,  and  they  have 
also  a  lien  or  privilege  upon  the  ship  herself,  her  tackle,  appard 
and  furniture,  unless  the  dealings  of  the  parties  show  that  an 
exclusive  personal  credit  was  given  to  the  master  or  owners. 
Their  demands  are  as  strictly  maritime  as^  that  of  the  Aip 
builder,  and  sometimes  even  more  so,  in  one  sense,  inasmndi 
as  they  are  supplied  to  a  vessel  afloat,  while  much  of  the 
builders  service  is  carried  on  ashore,  and  derives  its  maritioM 
character  only  from  its  purpose  and  destination.(&) 

i  268.  In  the  same  manner,  many  others  who  supply  the 
wants  of  a  vessel  may,  by  analogy,  come  under  the  head  of 
material  men.  Necessaries  for  a  vessel,  are  not  merely  those 
things  which  are  physically  material  and  absolutely  necessary 
to  her  existence  or  preservation,  which  are  incorporated  with 
her,  or  used  on  board  of  her,  but  also  those  which  a  careful  and 
provident  owner  would  provide  to  enable  her  to  perform  well 
the  functions  which,  as  a  maritime  agent,  she  is  destined  to 
perform.  Whatever  is  fit  and  proper  at  the  time  for  the  service 
in  which  the  vessel  is  engaged.  This  may  include  money, 
labor  and  skill,  personal  services  as  well  as  goods,  soliciting, 


(a)AnU,i  171,208. 

(ft)  Edw.  Ad.  Jur.  4  Wash.  457.    4  Wheat  43a     1  Sam.  73.    1   Pais.  CIOl 
7  Rep.  324.    Ante,  §  50,  95, 106,  151. 


ADJUDGED  CASE&  i((3 

P^iE^odiringy  and  biriog  a  crew — seeking  and  securing  or  supplying 
^  ^^aigo,  passengers  or  freight,  a  charter — ^factorage  or  hroker- 
for  doing  her  business — towing,  or  otherwise  remoring  her — 
all  been  held  to  be  maritime  contracts ;  and  they  are  all 
Y^  tbe  nature  of  materials — they  are  supplies  of  her  wants.  It 
^  the  present,  apparent  want  of  the  vessel,  not  the  character  of 
^«  thing  supplied,  which  makes  it  a  necessary.  Thus  anchors 
^tid  cables  are,  in  the  general  sense,  necessaries ;  but  if  the 
^^ssd  is  fully  supplied  with  them,  another  anchor  or  cable  is 
^  necessary.  If  it  be  not  furnished  to  supply  a  want  of  the 
teasd,  it  cannot  properly  be  called  materials  or  supplies.(a) 

}  269.  The  English  Admiralty  has,  for  a  long  course  of  years, 
been  prohibited  the  exercise  of  this  jurisdiction.    But  it  is  per- 
fectly well  settled  in  this  country,  that  contracts  of  this  sort  are 
maritime  contracts,  and  may  be  enforced  in  the  Admiralty.    It 
was  first  decided  in  the  Supreme  Court,  in  the  case  of  the 
Oetmral  Smithy  in  which  Judge  Story,  delivering  the  opinion 
of  tbe  court,  says,  <<  No  doubt  is  entertained  by  this  court,  that 
the  Admiralty  rightfully  possesses  a  general  jurisdiction  in  cases 
of  material  men ;  and  if  this  had  been  a  suit  in  personam^ 
there  would  not  have  been  any  hesitation  in  sustaining  the 
jurisdiction  of  the  court" 

And  the  same  principle  has  also  been  acknowledged  and 
decided  in  numerous  other  cases.(6) 

^  270.  Whenever  the  debt  for  materials,  &Cy  is  by  law,  no 
matter  what  law,  or  by  contract,  a  lien  on  the  vessel,  then  the 


(«)  £dw.  A4.  J«r.  113.    1  W..Rob.  388, 346. 

Ia  Um  etM  of  Lan^  t.  THb  Brig  Prendenif  water  caaki  were  held  to  be  mats* 
riebi  bat  TiBegar  soC  Tbe  reason  of  this  distinction  ie  not  pren,  and  the  oonasel 
wahred  the  daim  for  vinegar.  There  was  probably  a  reason  which  the  report 
does  not  atate,  inasmneb  as  Tinegar  is  a  necessary  article  of  ship  stores,  and  is,  by 
law,  a  part  of  the  nary  rations.    4  Wash.  457.    Act  of  March  3d,  1801,  $  3. 

(I)  4  Wheat.  438.  2  Gal.  398.  2  Story,  176.  Ware,  477.  6  Pet  675.  4 
Maa.  380.  7  Pet  334.  4  Cond.  496.  Gilpin,  477,  540.  1  Sdm.  73.  1  Paine,  690. 
9Whiat409.    13Ibid.611.    4Wash.453.    3Rob.288.    1  Hag.  Ad.  R.  380. 
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vessel  may  be  proceeded  against  in  retn ;  and  in  all  crises  die 
contracting  parties  may  be  proceeded  against  in  personafn.{a) 

i  271.  By  the  civil  law,  those  who  built,  repaired,  or  supplied 
a  ship,  had  a  privilege  or  lien  upon  the  ship  herself,  for  the 
amount  of  the  debt  thus  contracted  in  creating  her,  or  in  kee|HDg 
up  her  existence  and  usefulness;  and  the  same  principle  is 
incorporated  into  all  the  codes  of  maritime  law,  and  is  a  weli 
settled  rule  of  the  general  maritime  law,  and,  as  such,  was 
acted  on  by  the  English  Admirahy  for  centuries,  till  it  was 
overthrown  in  the  time  of  Charles  IL  by  the  courts  of  common 
law,  which  acknowledge  no  such  privilege  or  lien,  and  only 
recognize  the  common  law  lien  of  the  mechanic,  who,  by  virtue 
of  his  possession,  and  not  otherwise,  is  allowed  a  lien.  The 
maritime  lien  is  not  accompanied  by  possession,  and  does  not, 
in  any  manner,  spring  from  possession.  It  is  a  sort  of  proprie- 
tary interest,  springing  from  the  nature  of  the  transaction,  and 
the  beneficial  service  rendered  to  the  ship,  the  great  agent  of 
maritime  commerce,  and  it  follows  her  for  a  longer  or  shorter 
period,  into  whosesoever  hands  she  may  go.(6) 

i  272.  The  civil  law  and  the  general  maritime  law,  and  the 
particular  maritime  codes,  without  exception,  extend  this  lien 
or  privilege  to  all  ships  and  vessels  without  any  distinctimi 
between  foreign  and  domestic  ships.  Indeed,  it  is  not  easy  to 
see  how  any  difl'erence  can  exist  in  principle— if  one  is  a  ship 
or  vessel,  so  is  the  other — if  one  is  a  maritime  contract,  so  must 
lie  the  other — and  the  same  law,  and  the  same  reason,  which 
gives  a  lien  in  the  one  case,  gives  it  in  the  other.  It  is  for 
service,  labor,  materials  and  supplies,  furnished  to  the  ship,  and 
in  some  sort  made  a  part  of  her,  for  her  benefit,  that  the  lien 
attaches  to  her — still,  the  Supreme  Court  of  the  United  States, 
m  the  case  of  the  General  Smith j  made  a  broad  distinction. 


•  (€)  4  Wheat.  438. 

ib)  Dig.  4S,  5,  6.    Id.  134.    1  Hag.  Ad.  3S0,  325.    3  fd.  136.    Edw.  Jaria.  93 
to  109.    1  Rol.  Ab.  SIX    Cro.  Cax.  S96.    1  Va^y,  164.    2  Show.  338. 
oa  Ship,  143, 149,  n.    1  Sam.  73,  81. 
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and  declared  that,  unless  the  local  law  of  the  particular  State, 
where  the  supplies,  d&c,  are  furnished,  giv^es  a  lien,  there  is  no 
lien  in  the  case  of  domestic  vessels.  Since  that  case,  numerous 
other  cases  have  repeated  and  enforced  this  distinction  ;  and  it 
is  now  so  well  settled,  as  practically  to  constitute  a  part  of  the 
law  of  the  American  Admiralty.  It  is,  however,  beHeved,  that 
whenever  the  question  shall  come  before  the  Supreme  Court 
and  be  fully  considered  by  that  Court,  after  argument,  the  dis- 
tinction between  foreign  and  domestic  vessels  will  be  found  to 
be  no  part  of  the  law  of  the  Admiralty.  The  mere  re^iderice  of 
the  owner  would  seem  to  have  even  less  relation  to  maritime 
subject  matter,  than  the  pretexts  of  the  time  of  Lord  Coke.  It 
is  believed,  that  the  decisions  of  the  English  Common  Law 
Courts  insensibly  influenced  the  decision  of  the  Supreme  Court, 
although  the  ground  upon  which  the  Court  puts  the  decisioUi 
is  by  no  means  the  English  ground.  The  Court  seems  to  say 
that  liens  on  domestic  ships,  are  subject  to  the  local  law  of  the 
place  where  the  ship  belongs.  It  has  not  always  been  held, 
that  the  local  legislatures  have  the  power  to  repeal  or  modify 
the  provisions  of  the  general  maritime  law.  The  contrary  has 
been  held  by  Judge  Story.(a)  They  have  undoubtedly  the 
power  to  declare  what  shall  be  the  law  of  their  own  tribunals 
between  their  own  citizens,  but  it  is  not  so  clear  that  they  are 
authorized  to  declare  what  shall  be  the  law  of  the  United 
States,  in  cases  of  Admiralty  and  Maritime  jurisdiction  in  the 
Courts  ot  the  United  States.(6) 

§  273.  Indeed  it  may  be  gravely  questioned  whether  the 
States,  as  such,  have  any  ships  and  vessels;  and  whether  all 
are  not  ships  and  vessels  of  the  United  States,  and  all  American 
vessels  domestic  vessels.  The  port  where  the  vessel  belongs 
has  no  necessary  reference  to  State  or  other  limits.  It  is  the 
place  where  the  owner  resides.  And,  on  the  other  hand,  if  an 
Amarican  vessel  is,  in  all  cases,  to  be  considered  as  belonging 


(a)  9  fUory  C.  C.  R.  456. 

{b)  DaTein'  R.  29.    Ibid.  71.    Ibid.  199.    4  Wheat.  438.    5  Uow.475,491, 
4»5.    7  Pet  324.    3  Wash.  313. 
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to  the  particular  State  where  the  owner  resides,  and  the  ports 
as  such,  are  ports  of  the  United  States,  and  the  States  have  no 
Admiralty  and  Maritime  jurisdiction — then,  so  far  as  that  juris* 
diction  is  concerned,  an  American  vessel  in  a  port  of  the  United 
States  may  be  said  to  be  in  a  foreign  port ;  '^  foreign,"  in  this 
r^[ard,  meaning  simply  another  independent  sovereignty,  hav- 
ing its  own  peculiar  laws,  administered  in  its  own  way,  by  its 
own  judicial  system.(a) 

i  274.  Ships  and  vessels  being  usually  owned  in  shares  by 
several  persons,  who  are  not  otherwise  partners,  it  is  evident 
that  often  dissensions  may  arise  between  the  owners  as  to  the 
employment  of  the  ship.  In  such  cases,  one  party  may  employ 
the  ship,  on  giving  security  to  the  other.  The  Court  of  Admi- 
ralty has  jurisdiction  to  enforce  the  law  between  the  part  owners, 
and  to  compel  the  one  or  the  other  party  to  give  the  required 
security.  Cases  of  licitation  or  sale,  for  the  purpose  of  partitiony 
are  also  within  the  power  of  the  American  Admiralty,  as  they 
are  of  the  European  Maritime  Courts,  out  of  EDgland.(6) 

{  2r6.  The  Admiralty  has  jurisdiction  of  all  matters  that 
ooncem  owners  and  proprietors  of  ships,  as  such.  This  em- 
braces a  lai^e  number  of  cases  of  almost  every  descriptioD. 
For  the  torts  and  contracts  of  the  master,  as  such,  the  owners 
are  liable — for  whatever  is  a  lien  upon  the  vessel,  the  owners 
are  liable  by  virtue  of  that  lien,  to  the  extent  of  the  value  of 
the  vessel ;  and,  in  many  c€ises,  to  the  whole  extent  of  the 
demand.  For  the  contracts  of  each  other  as  owners,  they  are 
liable  to  third  persons  to  their  full  extent  in  solido  ;  and  all 
these  are  cases  of  Admiralty  and  Maritime  jurisdiction. 

The  Admiralty  has  also  jurisdiction  of  possessory  and  peti- 
tiory  actions.(c) 


(c)  1  WhMt  409.    5  Pet.  Good.  Rep.  63a 

(4)  Bm.  9.  GUp.  10.  Story  on  Put  i35,  436.  1  W.  Rob.  37&  Coak.  TrMt. 
9dod.l56.    DanUp  Prac.  67,  69.    Gilp.  11,34. 

Tba  ctM  of  Um  Sooeea,  (GUp.  10,)  wu  reTcnod,  by  Judge  WaihiDftoii,  ia  •» 
Mo  oplaioo,  ropofted  in  18  AmerieoB  Jnritt,  486,  and  6  Penn.  Low  Joar.  913. 

(c)  Ante,  i  83.    Godolph.  43.  AnU,  H  50, 105, 136, 151.    1  Haf  306.   9  FM. 
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i  276.  Possessory  Actions  are  actions  to  recover  ships 
or  other  property,  to  which  a  party  is  entitled  by  virtue  of 
a  maritime  right,  and  which  is  withheld  from  him.  They 
are  analagous  to  the  action  of  replevin  or  detinue  at  the  com- 
mon law,  in  which  the  specific  property  b  recovered  instead  of 
damages.  These  actions  are  brought  by  owners  to  try  the  right 
to  the  posssession  of  a  ship — by  master  or  owners  to  recover 
possession.  The  English  Admiralty  Court  is  reluctant  to  take 
jurisdiction  of  such  cases,  and  always  confines  itself  to  cases 
where  possession  is  withheld  from  the  party  having  the  legal 
paper  title  to  the  ship.  If  the  proprietor's  right  is  disputed,  the 
court  will  not  attempt  to  decide  upon  it.  In  this  country,  the 
jurisdiction  of  the  Admiralty  over  all  this  class  of  cases  is  well 
settled.(a) 

i  277.  ^  Ships  were  originally  invented  for  use  and  profit,  lo 
plough  the  seas,  not  to  lie  by  the  walls.''(&)  The  ship  being 
finished  and  ftunished,  her  first  want  is  a  ship's  company  to 
navigate  her.  Without  their  strength,  and  knowledge,  and 
skill,  and  intrepidity,  she  must  rot  at  tlie  wharf,  or  be  hurried 
to  destruction.  The  ship  that  by  the  agency  of  the  most  un- 
eertain,  capricious,  and  powerful  elements,  moves  with  a  c^- 
tainty  and  a  security  only  surpassed  by  the  beauty  of  her 
appearance,  and  the  grace  of  her  motion,  when  under  the 
control  of  a  well  appointed  crew — becomes  in  the  hands  of  un- 
practised landsmen,  the  victim  of  the  first  peril,  and  their  efforts 
only  urge  her  the  sooner  to  inevitable  destruction.  The 
services  of  the  ship's  company  is,  therefore,  the  maritime  service 
which  is  entitled  to  the  highest  consideration  and  the  greatest 
favor ;  and  the  jurisdiction  of  the  Admiralty  in  cases  of  mari- 
ner's wages,  is  settled  by  a  course  of  decisions  of  unbroken 
authority  during  centuries.  The  more  fanatical  enemies  of  the 
Admiralty  jurisdiction  have  not,  however,  failed  to  perceive  that 


Ad.  28a   2  Brown  Civil  and  Ad.  131.    War«,  188,323.    Gilp.  11.    THltM  R. 
172. 

(c)  Wara,  233.    4  Rob.  275,  293.     18  Am.  Jar.  486.    2  Dod.  42. 288. 

(*)  1  B(oU0j,  306. 
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their  principles  are  as  fatal  to  this  class  of  cases  as  to  maby 
others,.and  have  accordingly  declared  that  the  Admiralty  has 
been  permitted  to  retain  these  cases  only  from  usage  springing 
from  necessity  or  policy  ;  and  it  is  still  held  in  England,  that 
of  cases  on  whaling  contracts,  or  other  contracts,  not  in  the 
Qsual  form,  the  Admiralty  has  no  jurisdiction.  The  jurisdiction, 
howerer,  is  firmly  established  in  this  country  on  principle,  and 
all  cases  of  mariner's  wages  are,  by  eminence,  maritime  cases, 
and  subject  to  the  jurisdiction  of  the  Admiralty ;  and  this  in- 
clndes  whaling,  sealing  and  fishing  Toyages,  and  demands  for 
subsistence,  expenses  of  cure,  <Scc.,  which  are  in  the  nature  of 
wages.(a) 

§  278.  The  term  mariner  includes  all  persons  employed  on 
board  ships  and  vessels  during  the  voyage  to  assist  in  their 
navigation  and  preservation,  or  to  promote  the  purposes  'of  the 
voyage.  Masters,  mates,  sailors,  surveyors,  carpenters,  coopers, 
stewards,  cooks,  cabin  boys,  kitchen  boys,  engineers,  pilots, 
firemen,  deck  hands,  waiters, — women  as  well  as  men, — are 
mariners.(&) 

§  279.  The  mariners  of  the  public  vessels  of  the  nation  can- 
not proceed  against  them  in  the  Admiralty,  for  the  same  reason 
that  the  government  or  sovereign  cannot  be  sued.  It  is  not 
because  the  court  has  not  jurisdiction,  but  because  there  is  no 
right  of  action  against  the  government  or  its  property.  In  like 
manner,  the  mariners  of  a  public  vessel  of  a  foreign  power 
within  our  jurisdiction,  are  not  allowed  to  proceed  against  the 
vessel  or  officers.  This  is  not  because  they  are  simply  for- 
eigners, but  because  by  the  common  law,  and  universal  consent 
of  nations,  the  person,  the  ministers,  and  the  vessels  of  a  sove- 
reign, retain  their  independent  character,  and  their  consequent 
immunities,  wherever  they  are  rightfully,  in  times  of  i)eace.(c) 


<a)  Ante,  §  81.     Daolap  Prac.  20,  94,  26.    1   Dod.  II.    Danlap  Prae.  59,  CO, 
61,  69.     1  Sam.  384.     Ware,  437.     5  Pet.  675.    2  Maa  514.    4  Mas.  380. 
(h)  9  Ri>b.  261.    3  Maa.  91.    Bae,  424.    2  Dod.  104.    Dunlap  Prao.  59. 
(«)  2  Dod.  100.     Bee,  112,422.     Dvulap  Prac.  6  4.    Gilp  S03«  514. 
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'  ^'280.  When  an  American  seaman  is  discharged  with  his 
own  consent  in  a  foreign  country,  or  the  ship  is  sold  in  a  foreigii 
country,  and  her  company  discharged,  and  three  months  extra 
pay  is,  by  law,  required  to  be  deposited  in  the  hands  of  the  consul, 
of  which  two-thirds  are  to  be  paid  to  the  seamen,  no  action  at 
common  law  will  lie  to  recover  these  extra  wages  against  the 
master  if  he  neglect  to  pay  them  to  the  consul,  but  the  Admiralty 
will  entertain  a  suit,  as  well  ou  the  part  of  the  seaman,  as  on 
the  part  of  the  United  States,  to  recover  such  extra  wages.  The 
jurisdiction  in  similar  cases  is  denied  in  England.(€i) 

§  231.  In  the  earliest  periods  of  maritime  commerce,  a  com- 
mon form  of  compensating  the  mariner  was  by  giving  him,  in 
one  way  or  another,  an  interest  in  the  success  of  the  voyage; 
In  modem  times,  fixed  pecuniary  wages  have  taken  the  {rface 
of  a  share  of  the  earnings,  except  in  cases  of  whaHng,  fishing 
and  sealing  voyages,  in  which  the  ancient  mode  of  rnmprnw 
tion  still  prevails.  In  England,  none  but  contracts  in  the  usual 
form  are  allowed  to  be  prosecuted  in  the  Admiralty,  and  a  fixed 
rate  of  pecuniary  wages  is  held  to  be  the  usual  form.  There 
cannot  be  a  more  striking  illustration  of  the  caprice  and  want 
of  rational  principle  which  has  characterized  the  proliibitions  of 
the  English  common  law  courts.(6) 

}  282.  There  have  been  attempts  in  Ef^land  and  in  tbi9 
country  to  establish  an  exemption  in  favor  of  the  seamen  of 
foreign  merchant  ships.  It  has  been  sometimes  placed  on  the 
ground  of  the  comity  of  nations — sometimes  on  the  fancied 
ground  that  a  vessel  is  part  of  the  territory  of  the  nation  to 
which  she  belongs — sometimes  on  the  ground  that  there  can  be 
no  jurisdiction  in  such  cases  except  by  the  consent  of  the  con-^ 
sul,  or  other  diplomatic  representative  of  the  foreign  nation  to 
which  the  seamen  or  the  vessel  belongs — all  of  which  are  fal- 
lacious.   There  is  no  such  comity  of  nations — nothing  within 


r«)  Act  of  Feb*y.  Sa  1803,  eonceminsr  CodsuIs,  §  a    Dunlap  Prae.  63,  63. 
MuL  45.    4  Mm.  R.  541.     Gilp.  193.    Kd.  Act.  Rep.  339.    JDaTeis*  Rep.  194. 
(6;  Cleirac,  66, 138. 
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the  territory  of  a  nation  is  without .  the  jurisdiction,  and  no 
officer  ol  a  foreign  government  can  grant  or  destroy  the  jurisdic- 
tion of  our  courts.  Some  exemptions  are  established  by  the 
Constitution,  some  by  treaty,  and  some  by  the  estabhshed  and 
immemorial  usage  of  nations,  and  they  do  not  apply  to  persons 
and  property  engaged  in  the  ordinary  pursuits  of  comomee. 
In  the  present  state  of  international  intercourse  and  commerce^ 
all  persons  in  time  of  peace,  have  the  right  to  resort  to  the 
tribunals  of  the  nation  where  they  may  happen  to  be,  for  the 
protection  of  their  rights.  The  jurisdiction  of  the  ccmrts 
over  them  is  complete,  except  when  it  is  excluded  by  treaty^a) 

i  283.  During  the  building,  fitting,  furnishing,  supplying, 
loading  and  unloading,  and  repairing  of  a  vessel,  it  is  necessary 
that  she  should  lie  at  a  wharf,  dock  or  pier,  to  be  most  con- 
veniently and  safely  accessible.  The  pecimiary  chai^  in 
the  nature  of  rent  to  which  vessels  are  liable  for  the  use  of  a 
dock  or  wharf,  is  called  wharfage  or  dockage,  and  it  is  the  sub* 
ject  of  Admiralty  jurisdiction.  The  master  and  owner  of  the 
ship  and  the  ship  herself  may  be  proceeded  against  in  Admi* 
ralty  to  enforce  the  payment  of  wharfage,  whether  the  vessel 
lie  alongside  the  wharf  or  at  a  distance,  and  only  use  the  wharf 
temporarily  for  boats  or  cargo.  Of  the  same  nature,  is  the  charge 
for  storing  the  sails  or  other  furniture  in  a  store-house  on  shore, 
and  that  kind  of  rent  or  storage  is  also  the  subject  of  a  maritime 
action.(6) 

i  284.  For  the  purposes  of  being  finished  and  loading  and 
unloading,  under  many  circumstances,  it  is  necessary  or  expe- 
dient that  the  vessel  should  be  moored  at  a  distance  from  the 
land,  and  that  her  tackle,  apparel  and  furniture,  her  cargo  and 
supplies,  her  passengers  and  crew  should  be  transported  iu 
lighters,  barges  or  other  small  craft  The  service  thus  ten* 
dered  is  maritime,  and  lightermen,  bargemen  and  water  men, 
who  thus  render  service  to  a  vessel  are  all  entitled  to  resort  to 


(«)  IHinUp  Prac.  66.    Ante,  f  14. 

(^)  Pet  Ad.  333.    3GaL483.    Gilp.  101.    Warei  354. 
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Admiralty  to  enforce  the  payment  of  their  demands,  by 
ing  in  personam  againt  the  master  or  in  rem  against  the 
1  herself.(a) 

S285.  To  enable  the  vessel  safely  to  transport  her  cargo,  it  is 
the  first  importance  that  the  vessel  may  keep  her  trim — that 
B  portion  of  cargo  may  not  injure  another  by  collision,  by 
king,  by  steam,  heat,  odor, — that  storms  may  not  break  it 
and  destroy  it,  it  is  of  the  first  importance  that  it  be  well 
^^^ved ;  and  the  business  of  stowing  ships  has  fallen  into  the 
'^^nds  of  a  separate  class  of  artisans  known  as  stevedoreSy 
^tench,  (Mrrimeurs.     Their  services  are  maritime,  and  they 
^xuty  enforce  the  payment  of  their  demands  by  suits  in  rem 
Against  the  vessel,  or  in  personam  against  the  master  or  owners. 
Stevedores  are  also  often  employed  to  break  out  and  discharge 
the  cai^  of  a  vessel  at  the  port  of  delivery.    Doubts  have  been 
expressed  whether  this  be  a  maritime  service.    It  seems  to  be 
as  necessary  to  the  vessel,  and  to  her  commercial  and  maritime 
purposes,  both  in  completing  a  past  voyage  and  in  getting  ready 
fcf  a  new  one,  that  her  cargo  should  be  discharged,  as  it  is  that 
it  diould  be  taken  in.    And  the  same  principle  which  allows  the 
sailor  and  the  lighterman — ^him  that  scrapes  her  bottom,  as  well 
as  him  that  sets  up  her  rigging,  or  paints  her  sides,  to  resort  to 
the  Admiralty,  will  also  allow  the  same  privilege  to  him  that 
perfimns  the  crowning  act  of  maritime  commerce,  that  for  which 
all  others  labor,  and  to  which  all  other  acts  are  subordinate,  and 
on  which  the  right  to  freight  depends,  and  which  is,  in  fact,  the 
great  purpoee,  and  the  only  ultimate  purpose,  of  a  ship,  the  de- 
livery of  the  cargo.  (6) 

f  28S.  The  primary  and  principal  purpose  of  a  ship  is  trans- 
portatkm  for  hire.  Contracts  of  affreightment  are,  therefore, 
within  the  admiralty  and  maritime  jurisdiction.  If  the  ship,  her 
niaster  and  owners,  do  not  faithfully  and  fully  perform  their 
contracts  to  carry  goods  or  passengers,  the  ship  is  liable  in  rem^ 


(c)  Oilp.  596.    MS&  deoiMoa  of  Jadge  BetU. 
(ft)  2  Smoii.  151.    VaUn. 
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and  the  master  and  owners  in  personam^  in  Admiralty  for  the 
damages ;  and  in  the  same  manner  if  the  freight  be  not  paid,  the 
master  and  owners  of  the  ship  may  proceed  in  the  Admiralty 
against  the  goods  in  rem^  or  against  the  party  liable  for  the 
freight  in  personam^  to  recover  the  freight  All  agreements  for 
!  the  carriage  of  persons  or  property  by  vessels  are  contracts  of 
'  affreightment,  and  all  hire  or  reward  for  the  use  of  vessels  is 
freight,  and  these  agreements  may  be  in  writing  or  merely  ver- 
bal. The  written  acknowledgment  of  the  reception  on  board  of 
a  particular  quantity  or  parcel  of  goods  in  a  particular  vessel  to 
be  carried  to  a  particular  place,  is  a  bill  of  lading.  There  is  an 
usual,  but  not  a  necessary  form,  of  a  bill  of  lading,  and  any 
paper,  containing  the  substantial  elements  of  the  usual  bill  of 
lading,  is  a  bill  of  lading.  Shipments  are  often  made  without 
any  bill  of  lading,  or  written  evidence  of  the  transaction,  or  of  the 
liabilities  of  the  parties,  and  the  law,  and  the  jurisdiction  is  the 
same  as  if  the  whole  were  in  writing.  It  is  the  fact  that  the 
goods  are  shipped,  and  not  the  written  acknowledgment  of  it — 
the  obligation  to  carry  them  safely,  and  not  the  written  contract, 
that  create  the  liability  and  fix  the  jurisdiction  of  the  court.(a) 

f  287.  When  a  ship,  or  a  specified  portion  of  it,  is  hired  out 
in  mass  for  a  voyage  or  a  portion  of  a  voyage^  for  a  gross  sumt 
or  so  much  a  ton,  a  voyage,  a  month,  or  the  like,  the  contract  is 
usually  called  a  chartering  of  the  vessel.  A  charter  party, 
strictly,  is  a  deed  in  two  parts,  divided,  charta  partita*  When 
not  under  seal  it  is  called  a  memorandum  of  a  charter ;  when 
not  in  writing  it  is  not  properly  a  charta^  but  it  is,  nevertheless, 
usually  spoken  of  as  a  charter.  The  jurisdiction  and  the  law 
of  the  American  Admiralty  is  the  same,  whether  the  agreement 
be  a  deed,  a  writing,  or  a  mere  verbal  agreement.  It  is  the  sub- 
stance of  the  undertaking  of  the  party,  and  not  the  form  of  words 
that  they  use,  that  creates  the  liability  and  confers  the  jurisdic- 
tion.   The  jurisdiction  of  the  Admiralty  over  cases  of  hiring  of 


(•)  2  GdL  398.  Wmre,  149, 188,  363.  1  Soroo.  551.  2  id.  589.  3  Kmit'W 
Con.  920.  Gilp.  184.  Ware,  134,  138,  149,  156.  1  Pet.  Ad.  206.  DaTica  R. 
88, 184.    2  N.  Y.  Legal  Obe,  4.     Ante,  H  48,  52,  94,  126,  151. 
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-Js,  and  the  carriage  in  vessels  of  persons  and  property,  is 

^^  'W'ell  settled  to  be  questioned.    The  principles  of  law  which 

r^^^trol  the  rights  and  duties  to  the  parties  to  such  contracts  will 

^  found  in  the  various  maritime  codes  and  in  the  conmientaries 

t^n  them — ^in  the  treatises  of  Holt  and  Abbot,  and  in  the  cases 

'^^^ady  referred  to  in  our  courts.(a) 

1 288.  It  has  been  made  a  question  whether  contracts  for  the 
^Asportation  of  passengers,  were  within  the  jurisdiction  of  the 
Admiralty.    There  is  nothing  in  principle  to  distinguish,  in  this 
iBipect,  the  transportation  of  human  beings  from  that  of  other 
poftioos  of  animated  nature.    Men,  as  well  as  birds  and  beasts, 
and  fishes,  have,  in  all  ages,  been  objects  of  maritime  transpor- 
titioii.    Ships,  laden  with  soldiers  and  convicts,  and  emigrants, 
fma  the  earliest  periods,  have  traversed  all  the  oceans  and  seas 
and  other  navigable  waters— Naulage,  nolis — from  noti/ttm, 
"  the  freight  or  fare  paid  for  passage  on  the  Sea  in  a  ship,"  is 
foond  in  the  earliest  books.    <<  Passengers,  those  who  pay  freight 
for  the  carriage  of  their  persons  and  baggage."(6)    Passage  mo- 
ney— ^18  particularly  mentioned  as  within  the  Admiralty  juris- 
diction, by  Godolphin.^c)    "  Causes,  civil  and  maritime,  which 
respect  or  concern  the  sea,  or  passage  over  the  same,''  are  speci- 
fied in  the  commission  of  theVice-Admiralty  Jndge8.{d)    '*  Pas- 
senger ships  and  vessels,"  are  regulated  by  Acts  of  Congress, 
in  most  important  particulars,(e)  and  the  business  of  the  trans- 
portation of  passengers  for  freight,  is  now  one  of  the  most 
important  and  lucrative  branches  of  maritime  commerce.    The 
rip^ts  of  passengers,  in  various  forms,  have  been  often  the  sub-    '  ^ 
ject  of  soits  in  Admiralty,  in  the  Southern  District  of  New 
York— and  the  jurisdiction  is  there  fully  established,  both  in 
the  District  and  Circuit  Court.(/) 


(•)  Wsn,  156.  3  Samn.  144.  Abbot  on  Ship.  3 Id  3  Kent*i  Com.  204.  Ware 
Ba^  SS3.    3  Samn.  144.    1  Ha^ .  6,  86S.    Anto,  ^  79,  94, 136,  151. 

{k)  GUp.  184. 

(e)  Cloine— Tennet  de  U  Marine,  510.  Vid.  The  Conaulate,  68,  and  the  Cta- 
tioMlal  CodM,  jMMtM.    PaitL  Droit  Com.  §  704. 

(i)  ABt«,  i  106. 

(e)  AnU,  i  158. 

(/)  Act  of  Maieh  2d,  1819. 
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^  289.  Cases  for  pilotage,  are  cases  of  Admiraltf  and  Mmri* 
time  jurisdiction. 

The  name  of  pilot,  or  steersman,  is  applied  either  to  a  parti^ 
cular  officer  serving  on  board  the  ship  during  the  course  of  the 
▼oyage,  and  having  the  charge  of  the  helm  and  of  the  ship's 
route^ — or  to  a  person  taken  on  board  at  a  particular  place^  fot 
the  purpose  of  conducting  a  ship  through  a  river,  road,  or  chan- 
nel, or  from  or  into  port.  In  the  first  case,  the  pilot  is  merely  a 
mariner,  and  his  rights  are  precisely  the  same  as  any  other  ma- 
riner. In  the  second  case,  the  nature  of  the  service  is  emi- 
nently maritime,  and  of  a  character  especially  entitled  to  fiivor. 
The  pilot  may  proceed  in  rem  against  the  vessel,  or  in  per9anam 
against  the  owner  or  master.  The  jurisdiction  of  the  Admiral- 
ly  is  fully  established  in  this  country  and  in  England,  and  on 
the  CSontinent  of  Europe.(a) 

•  River  and  harbor  pilotage,  in  English  maritime  afBura,  is 
ealled  loadmanage,  from  leadsman  or  lodesman,  a  kind  of  pilot 
estabUshed  for  the  safe  conduct  of  ships  and  vessels  in  and  out 
of  harbors,  or  up  and  down  navigable  rivers.(6) 

}  290.  A  ship  is,  of  necessity,  a  wanderer.  She  vimts  places 
where  her  owners  are  not  known,  or  are  inaccessible.  The 
master  is  not  usually  of  sufficient  pecuniary  ability  to  respond 
to  the  demands  of  the  voyage,  and  he  is  the  fully  authorized 
agent  of  the  owners.  These  and  other  kindred  characteristics 
of  maritime  commerce,  have  established  the  necessity  of  mak- 
ing the  ship  herself  security,  in  many  cases,  to  those  who  hare 
demands  against  the  master  or  owners.  The  contracts  and  the 
torts  of  the  master  and  owners  are,  therefore,  in  numerous  ca- 
ses, a  lien  upon  the  vessel  herself.  All  these  are  maritime  liens, 
whether  created  by  actual  hypothecation,  or  by  implication,  or 
by  operation  of  law. 

Maritime  Ltcnj— Wherever  there  is  a  maritime  lien,  it  may  be 
enforced  in  the  Admiralty.    Maritime  hens  differ  from  common 


(a)  1  Mu.  508.    6  Rob.  337,  .150.   S  Dod.  498.   10  Pet.  108.   Roto  14.    Alibot, 
865.    9Wik.814.    Diuilap*i  Prme.  59. 
(4)  Fatoooer*!  DieUonary. 
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liois  in  a  Tery  important  point    A  common  law  lien  is  al« 

78  connected  with  a  possession  of  the  thing — it  is  simply  a 

ht  to  retain.    On  the  other  hand,  a  maritime  lien  does  not  in 

y  manner  depend  upon  a  possession.    It  is  a  right  affecting  the 

^^ing,  and  giving  a  sort  of  proprietary  interest  in  it,  and  a  right 

^  proceed  against  it,  to  recover  that  interest — the  Admiralty 

lias  jurisdiction  in  all  such  cases.  Wherever  there  is  a  maritime 

lien  upon  property,  it  adheres  to  the  proceeds  of  that  property, 

into  whose  hands  soever  they  may  go,  and  those  proceeds  may 

\e  attached  in  the  Admiralty.(a) 

f  291.  Maritime  loans  are  within  the  Admiralty  and  Maritime 
jurisdiction,  and  have  been  so  considered  from  the  earliest  pe- 
riods, and  in  all  commercial  nations.  The  necessities  of  com- 
merce so  often  call  for  such  loans,  that  cases  springing  out  of 
that  class  of  transactions,  abound  wherever  maritime  commerce 
exists.  In  the  civil  law,  and  in  the  various  maritime  codes,  and 
in  the  elementary  writings  of  the  most  learned  commentators, 
the  law  of  these  loans,  principally  known  by  the  name  of  bot- 
tomry and  respondentia,  holds  a  prominent  place.(6) 

i  292.  Boiiamry  loans  are  those  in  which  a  sum  of  money  is 
loaned  for  a  particular  voyage,  on  the  security  of  the  ship — the 
ship  and  freight — or  the  ship,  freight,  and  cargo,  on  condition 
that  if  the  voyage  be  performed  safely,  the  money  and  interest 
shall  be  paid ;  and  if  she  do  not  so  arrive,  but  is  lost  by  a  peril 
of  the  sea,  then  none  shall  be  paid.  These  are  within  the  Ad- 
miralty jurisdiction  in  England  as  well  as  in  Continental  Eu- 
rope and  in  this  country.(c) 

i  293.  Respondentia  bonds  are  bonds  given  to  secure  a  loan, 


(•)  Wan,  149, 154, 188,  263,  33S.    7  Howard,  731.    6  Pet.  Rep.     Gilp.  185. 

(4)  9  Hag.  294.  3  Hag.  R.  1,  7.  1  W.  Rob.  1.  3  Rob.  240.  3  Mar.  255.  341. 
S  Sum.  157.  1  Pet  386.  2  GaU.  191,  398.  2  Pet  Ad.  295.  Bee,  130-31, 157, 
350.  S  Gall.  345.  1  Waah.  49,  293.  3  Waah.  12, 90,  404.  1  Wbeat  9a  1  Paine, 
67, 579, 671.    1  Pet  431. 

(c)  3  Sum.  157.  2  Hag.  Ad.  R.  4a  1  Paine'a  R.  €71.  Pet  V.  S.  Dig.  Bot- 
tamrj.    Curtia'  Dig.  Bottomry.    Ed.  Ad.  Jur.  55.    Ante,  §  48,  52,  94, 126, 151. 
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made  on  the  cargo  instead  of  the  ship,  and  they  lack  the  ele* 
meet  of  maritime  risk,  the  owner  being  personally  responsible. 
The  jurisdiction  of  the  Admiralty  over  them  has  never  beea 
denied  in  the  Courts  of  the  United  States.(a) 

§  294  The  contract  of  Insurance  against  the  perils  of  the 
sea,  is  one  that  was  suggested  by,  and  sprang  from,  the  haasards 
peculiar  to  ships  and  vessels,  in  the  pursuits  of  maritime  com- 
merce. In  like  manner,  the  rights,  duties,  and  liabilities  which 
are  its  characteristics,  have  always  been  regulated  by  the  maii* 
time  law.  Indeed,  the  investigation  of  a  case  of  marine  insu- 
rance, is  but  an  inquiry  into  the  facts,  transactions,  and  perils 
of  navigation,  and  the  application  of  the  principles  and  mles 
of  the  maritime  law.  It  has  always  and  everywhere  been  con- 
sidered a  maritime  contract — and  nowhere  out  of  England  has 
it  ever  been  excluded  from  the  Admiralty  jurisdiction.  And  in 
all  the  grants  of  jurisdiction,  even  in  England,  it  is  specially 
mentioned  as  a  matter  of  Admiralty  jurisdiction. 

The  question  of  the  jurisdiction  of  the  American  Admiralty, 
on  policies  of  insurance,  has  never  been  submitted  to  the  Su- 
preme Court  of  the  United  States.  It  has,  however,  been  distinctly 
presented,  and  the  jurisdiction  sustained  by  the  Circuit  Court,  on 
principle,  in  the  memorable  case  of  De  Lovio  v.  Boit,  in  whi^h 
the  Admiralty  jurisdiction  was  so  fully  and  learnedly  discussed, 
and  again  in  the  case  of  Andrews  v.  7%c  Essex  Fire  and  Ma- 
rine Ins.  Co.{b) 

^  295.  Cases  of  average  contribution  are  cases  of  maritime 
jurisdiction.  The  whole  subject  is  the  creation  of  the  maritime 
law,  and  it  is  perhaps  more  than  any  other  subject,  in  all  its 
relations  and  in  every  aspect,  purely  maritime ;  and  from  the 
time  of  Rhodian  laws  to  the  present,  all  codes  and  commenta- 
tors have  held  the  same  language  on  the  subject.  When  in 
peril  of  shipwreck,  a  sacrifice  is  made  of  a  portion  of  the  pro- 


(«)  3  Kent  Cum.  357.    4  Mm.  24a    Pet.  Dig.  Bottomry. 
(k)  2  GaU.  398.    3  Mmod,  27.    Ante,  ^  48,  107,  1 16,  151. 
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-y  Urns  exposed  to  save  the  residue,  every  person  whose 
^^perty  is  saved  is  liable  to  contribute  in  proportion  to  his 
^^^8  saved,  to  make  up  the  loss  of  those  whose  goods  have 
^^n  sacrificed  for  the  common  benefit.     This  is  called  an 
^^^rage  contribution.      So  entirely  is  this  subject  under  the 
^^ulation  of  the  maritime  l&w,.liiat  it  has  been  held  that  com- 
mon law  courts  have  n6  jmisdiction  of  it.    And  to  bring  it 
Within  the  jurisdiction  of  the  common  law  courts  in  England, 
H8  well  as  to  make  consignees  l^aUe,  the  practice  has  become 
general  of  requiring  those  whoi^Mnre  the  goods,  to  execute  a 
bond  before  taking  their  goods,  bmding  them  to  pay  their 
shares.    It  is  now,  however,  well  settled  that  "  the  contribution 
may  be  recovered  either  by  a  suit  in  equity  or  by  an  action  at 
law,  instituted  by  each  individual  entitled  to  recflH^  against  each 
individual  that  ought  to  pay  for  the  amount  of  his  share."(a) 
The    subject   matter    of  a    demand    for  contribution   being 
maritime,  it  is  clearly  a  case  of  admiralty  and  maritime  juris- 
diction, and  the  court  may  resort  to  such  of  its  modes  of  pro- 
ceeding as  may  be  appropriate  to  give  the  relief.     If  the 
demand  be  a  lien  upon  any  property  within  the  reach  of  the 
court,  the  proceedings  may  be  in  rem.    If  the  party  liable  to 
pay  be  within  the  reach  of  the  court,  the  proceeding  may  be  in 


r«)  Domai,  lib.  11,  tit.  9,  §  3,  art  6,  9.  Pard.  Droit  Com.  742.  Boulay  Paty,  3. 
Valin,  311.  Abbot  Ship.  507-8.  1  East,  220.  3  Kent  Com.  244.  3  B.  &  Adol. 
533.  Donlap.  Prac.  57.  4  Wheat  78,  12  ibid..  16.  1  Doug,  Mich.  154.  Abbot 
ShiR.  Perkin'a  Edit  507.    3  Kent  Com.  244.    Ante,  ^  52,  lOS.    7  Haw.  R.  733. 

(h)  Allodon  has  been  made  (Ante,  ^  204,)  to  the  eonfaaion  of  ideaa  which  haa 
MfDe  tioMt  been  exhibited  on  the  subject  of  jurisdiction  in  pertonam,  and  to  a  striking 
iasiaiMe  of  it  in  the  late  case  of  Cutler  t.  Ratf  7  How.  It  is  to  be  regretted,  that 
tlM  eiM  was  not  argued  as  presenting  a  question  of  jurisdiction,  inasmneh  as 
what  was  there  said  by  the  distinguished  Chief  Justice,  has  been  considered  as 
going  tu  to  unsettle  the  principles  of  admiralty  jurisdiction,  as  they  have  always 
been  held  by  that  court  for  more  than  half  a  century,  and  which  are  supposed  to 
baTs  reeeiTod  their  impregnable  fortification  in  the  two  great  cases  of  Waring  t. 
Clmrke,  in  5  Howard's  Reports,  and  The  New  Jer$ey  S,  Nav.  Co,  ▼.  The  MerehnUs 
Bmnh/m  6  Howard's  Reports,  in  which  the  best  ability  in  the  nation,  at  the  bar  and 
OB  tba  bench,  had  rsTiewed  the  whole  subject  and  re- asserted  the  traa  priadples 
of  that  jarisdiction. 

The  dissenting  opinion  of  Mr.  Justice  Wayne  justifies  the  brief  comment  which 
I  shall  make  on  that  case. 
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f  2%.  The  jettison  of  cargo  may  gire  rise  to  other  rights  b^ 
aides  those  of  arerage  contribution.  Many  contingencies  arise  ia 
the  progress  of  a  voyage,  which  render  it  necessary  to  appropii- 
ate  cargo  to  the  use  of  the  ship — to  sell  it  to  raise  funds  for  ths 
necessary  purposes  of  the  voyage.  These  are  cases  of  Admi* 
ralty  and  maritime  jurisdiction.(a) 

}  297.  From  the  nature  of  maritime  commerce  and  naviga- 
tion, all  practicable  promptness  and  certainty  are  of  the  utmost 


The  eaie  presentod  in  the  pleadiDgw,  ai  reported,  wm  thii :  A  wemtl  boand  fnm 
New  Orleans  to  Boeton,  with  an  anerted  cargo,  was  OTertaken  by  a  iUwiD,  nA 
waa  ran  aahore  hy,  the  captain  to  save  the  livea  of  theae  on  board,  and  to  prwarvt 
the  cargo  which'iNlrid  otherwise  hare  been  lost  By  this  volimtary  sCrMidiiif  Ito 
Tissel  was  totally  lost  and  the  cargo  saTed  to  the  amoant  of  $5400.  It 
reeoired  by  the  defendant,  who  was  the  consignee — not  the  owner.  The 
was  for  an  arerage  contribution.  The  defendant  admitted  these  facts,  but  deoiad 
his  liability  as  matter  of  law. 

This,  on  all  the  principles  which  the  conrt  haye  npheld  for  half  a  centary,  aad 
which  have  been  acknowledged  for  centories  in  all  the  marttime  courts  af  Costi* 
BOBtal  Europe,  is  a  clear  case  of  admiralty  and  maritime  jorisdiction — ^noUiitif  mb 
bo  more  thoroughly  maritime  or  more  uoiverMlly  regulated  by  the  maritime  law. 

There  was,  however,  a  Tory  grave  question  of  legal  liability  entirely 
fh>m  any  question  of  jurisdiction,  and  that  was  whether  the  defendant 
consignee  and  not  owner,  and  having  received  the  property  as  wreel 
and  saved  property — and  not  as  preserved  property,  and  without  having  uodeitakaBi 
by  bond  or  otherwise,  to  pay  an  average  contribution  was  personally  liablo  to  pay 
It— a  question,  be  it  said,  which  under  the  maritime  law,  might  well  bo 
M  debateable.  This  was  not  in  any  view  a  question  of  jurisdiction.  It 
in  abatement,  but  in  denial  of  the  legal  liability. 

This  was  the  question  which  the  court  actually  decided.  Briefly  stnto^  thn 
court  decided  that  there  is  no  such  maritime  lien  in  eases  of  average  m  wonld 
make  the  party  liable,  simply  by  receiving  the  property  saved  or  its  proceeds ;  and 
that  the  owner  of  the  goods  himself,  is  not  by  the  maritime  law,  personally  liablo  Ibr  n 
eontribution,  if  his  property  be  delivered  to  him  free  from  the  universally  neknowl* 
edged  right  of  the  master  to  detain  it  till  its  share  of  the  contribution  ba  pnid* 
This  is  the  whole  decision.  The  court  does  indeed  call  it  a  question  of  juriadiatkn^ 
and  in  language  treat  it  as  such,  but  that  fallacious  use  of  language  cannot  alUr 
principles.  The  cause  was  decided  on  two  controlling  points  of  the  defence  to  the 
action,  and  the  question  of  jurisdiction  was  really  untouched. 

It  will  not  be  considered  disrespectful  to  the  majority  of  the  court  to  azpcaaa  tka 
apinion,  that  if  it  had  not  been  Ibr  that  iallaeions  view  of  juriadiction,  they  eonid 
hardly  have  failed  to  come  to  the  conclusion  on  the  merits  which  is  sat  Ibith  la 
the  dissenting  opinion  of  Judge  Wayne. 

(a)  AnU,  f  lOd.    Lawa  of  OUron,  art  8.    Cleirao,  30. 


ADHIDGED  CASKS.  169 

impoitaiice.  The  benefits  of  a  caieful  study  of  markets,  and  of 
a  wise  forecast,  may  ail  be  lost  to  the  shrewdest  merchant  by 
negligent  or  wilful  dela3rs  on  the  part  of  the  ship.  The  ma»* 
t«r  is  always  bound  to  proceed  with  dispatch.  It  is  a  necessary 
element  of  his  undertaking  to  transport  In  like  manner  the 
merchant  is  bound  to  give  the  ship  all  reasonable  dispatch. 
Ships  are  made  to  plough  the  seas,  and  all  who  are  connected 
with  her  may  improperly  delay  or  impede  her  progress.  The 
master  may  neglect  to  perform  his  appropriate  functions.  The' 
crew  may  be  improperly  absent,  or  they  may  refuse  to  perform 
their  duty.  The  merchant  may  neglect  to  put  his  goods  on 
board  at  the  b^iiming,  or  to  take  them  out  at  the  end  of  the 
Toyage.  This  hindrance  or  delaying  of  a  vessel  is  compensated 
by  demiinage,  which  is  an  allowance  for  the  detention  of  the 
vesseL  It  is  often  a  matter  of  express  contract,  but  it  is  not  ne- 
cessarily so.  In  the  Black  Book  of  the  Admiralty  are  found 
for  demurrage.  They  are  Admiralty  and  maritime  cases.(a) 


i  896.  Yessels  engaged  in  the  fisheries,  in  wrecking,  in  priva- 
teering, or  other  maritime  employment  in  which  association  in- 
creases eflldency  or  security,  often  agree  to  make  common  cause 
is  tbeir  enterprize ;  such  arrangements  are  agreements  of  con- 
MffsUp.  They  are  maritime  contracts— and  are  within  the 
acknowledged  jurisdiction  of  the  Admiralty  of  this  country.(i) 

i  299.  The  Adnuralty  has  also  jurisdiction  of  the  survey  and 
iaU  of  vessels.  In  cases  of  distress  or  serious  injury,  in  which  a 
master,  in  a  port  away  from  his  owners,  finds  it  impracticable 
to  repair,  refit,  or  proceed  on  his  voyage,  the  sale  of  the  vessel 
and  cargo  seems  to  be  his  only  resort,  and  nothing  can  be  more 
fit  and  proper  than  that  the  maritime  courts,  administering  the 
law  of  the  sea,  and  in  some  sort  the  law  of  nations,  should  be 
hdd  competent  to  examine  into  the  circumstances,  and  order  a 
ssle.    The  master  himself  cannot  fail  to  find  in  such  a  jurisdic- 


C«)  Gflpia,  90, 145.  9  Wheat  362.  1  Gal.  318.  1  Rob.  986.  4  id.  71, 169, 
181  5  id.  33, 143, 108.  3Hag.Ad.317.  3  Dod.  58.  F^yiiM  Ad.  11&  Wio4. 
Law,  vt  101. 

(*)3Hoir.56a    Aat6,«106.    9  N.  Y.  Ug.  Ob.  157. 
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tion  a  most  reliable  auxiliary,  and  to  the  owner  and  anderwiitar 
it  must  be  a  protectiona  gainst  fraud,  improvidence,  and  indiaere- 
tion.  Under  the  influence  of  English  common  law  decisions,  there 
has  been  some  disposition  to  deny  the  Admiralty  jurisdiction, 
but  it  may  now  be  considered  as  established.(a) 

i  300.  Cases  of  salvage  are  cases  of  Admiralty  and  maritime 
jurisdiction.  Salvage  is  the  compensation  that  is  to  be  made  to 
persons  by  whose  assistance  a  ship  or  its  lading  has  been  saved 
from  impending  peril,  or  recovered  after  actual  loss.  It  is  of  two 
kinds ;  military  salvage  consisting  of  recapture  or  rescue  of  a 
ship  from  an  enemy ;  and  civil  salvage,  consisting  of  saving  in 
cases  of  property  derelict  and  shipwrecked,  or  in  peril.  They 
are  both  within  the  Admiralty  jurisdiction,  both  in  England  and 
this  country.(&) 

§  301.  For  the  protection  of  its  commerce,  for  the  collection 
of  its  revenues,  and  for  the  enforcement  of  all  the  regulations  of 
its  police  in  navigable  waters,  the  United  States,  like  all  other 
commercial  nations,  find  it  necessary  to  impose  penalties  and 
forfeitures  on  goods  afloat  and  on  vessels,  in  relation  to  which 
the  laws  of  trade,  navigation  and  revenue,  have  been  violated. 
In  a  great  variety  of  such  cases,  the  vessels  and  the  goods  are 
the  only  things  within  the  reach  of  the  courts  and  their  process. 
Whenever,  therefore,  a  penalty  or  forfeiture  is  attached  to  a  ship 
or  vessel,  or  goods  on  board  of  her,  it  is  enforced  by  a  seizure 
of  the  thing,  and  the  proceeding  to  condemn  it,  is  a  suit  in  the 
District  Court,  in  the  name  of  the  United  States  or  other  party, 
in  whose  favor  the  penalty  or  forfeiture  is  imposed. 

An  open,  visible  seizure,  by  an  officer  of  the  Government, 
authorized  by  law  to  seize,  must  precede  the  commencement  of 
judicial  proceedings.    The  seizures  are  usually  made  by  the 


(0)  Danlap^f  Ad.  Prao  48,  49.  Abbot,  23.  Esp.  N.  P.  65.  Edward*f  Ad.  R«pw 
118.    9  Dod.  288-295.    10  Wheat  412.    5  Mmoo,  465.    7  Wheat.  581. 

(h)  Danlap*!  Prac  57.  Abbot  on  Shipping,  551.  3  Cranch,  240.  4  id.  347. 
I>o\  1  Peteii,  513.  TaTeii  IL  SO,  61.  8  Pena.  Law  Jour.  529,— «  caM  of  aalraf* 
in  Wiieontin. 
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revenne  officers,  or  by  the  commanders  of  armed  vessels  on  the 
high  8eas.(a) 

}  302.  All  seizures  under  laws  of  impost,  navigation  or  trade 
of  the  United  States,  where  the  seizures  are  made  on  waters 
navigable  from  the  sea  by  vessels  of  ten  or  more  tons  burtheni 
are  civil  cases  of  Admiralty  and  Maritime  jurisdiction,  and 
the  proceedings  to  enforce  them  must  be  had  in  the  District 
Conrt(6) 

}  303.  It  is  the  place  of  seizure,  and  not  the  place  of  com- 
mitting the  offence,  which  decides  the  jurisdiction.(c)  If  the 
seizure  be  made  in  a  foreign  jurisdiction,  or  on  the  high  seas, 
the  District  Court  of  the  District  to  which  the  property  is 
brought  has  the  jurisdiction.(d)  If  the  seizure  be  made  within 
a  judicial  district  of  the  United  States,  the  District  Court  of  that 
district  has  the  jurisdiction.  If  the  seizure  be  unlawful,  the 
party  has  his  redress  by  a  suit  in  personam  in  the  Admiralty ; 
and  the  jurisdiction  in  this  class  of  torts  is  co-extensive  with 
the  jurisdiction  of  the  seizure,  and  exists  whether  the  seizure  be 
on  the  high  seas,  in  ports  and  harbors,  or  on  the  lakes  and 
rivers  of  the  interior. 

Where  there  has  been  a  condemnation  in  a  revenue  case  of 
forfeiture,  an  informer  entitled  to  a  share  of  the  proceeds,  may 
institute  an  original  suit  in  the  Admiralty  to  recover  them.(e) 

S  304.  Ransom  Bills  are  exclusively  of  Admiralty  cognizance 


(•)  5  How.  464.  Collection  Act  of  1699,  §  70.  Collection  Act  of  1793,  §  27. 
3  WbMl.  346.  9  Crancb,  209.  Slave  Trade  Act,  May  10,  1800;  March  2, 
1D07.    PiiMy  Act,  March  3,  1819.    Bett'i  Prac.  68. 

(6)  I  Good.  11,  333.  2  Id.  168,  256,  437.  Ware,  97.  Jad.  Act,  $  9.  7  Cranch, 
113.  4  Id.  240,  276, 443.  3  WbeaL  246.  9  Wheat  391.  3  Dal.  297.  8  Wheat. 
391.    )2Id.  1.    U  Id.  1. 

(e)  1  Cond.  164.    2  Id.  265.    3  Id.  406.    5  Id.  472,  623.    4  Cranoh.  443.    7 

Id.  112. 

(4  5  Goad.  ^7,  641.    1  Mat.  361.    9  Wheat.  391. 

(«)  Danlap  Prac  38, 41.  1  Cond.  152.  4  Id.  143, 150,  325.  Conk.  Treat  3d  ed . 
136,  139,  350,  351.  7  Cranch.  112.  1  Cond.  12.  133.  2  Id.  168,356,431.  4 
Waah.  492. 
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—they  necessarily  involve  the  question  of  prize  Of  no  prixe,  of 
the  legality  of  the  capture,  and  of  the  regularity  of  the  oomniis- 
sion  and  conduct  of  the  captors,  which  questions  are  of  Admi- 
lalty  cognizance  alone.(a) 

i  305.  Proceeds. — Whenever  there  is  a  maritime  lien,  it  is  in 
the  nature  of  a  proprietary  interest,  and  it  adheres  to  the  pio- 
ceeds  of  the  thing  into  whose  hands  soever  they  may  go ;  and 
the  ownership  and  possession  of  the  proceeds,  render  the  party 
himself  liable  personally  for  the  demand,  and  he  may  be  pio- 
ceeded  against  in  personam.  The  existence  of  this  principle 
has  led  to  the  mistaken  notion,  that  there  is  no  jurisdictioo  in 
personam^  except  as  ancillary  to,  or  springing  out  ojf^  a  lien. 
But  no  principle  is  better  settled,  than  that  personal  lialnlity  in 
a  maritime  cause  of  action,  has  no  connection  with  or  relation 
to  lien.  This  lien  upon  proceeds  extends  often  to  the  proceeds 
of  a  judicial  sale  in  the  registry  of  the  court,  it  being  a  general 
rule,  that  before  the  proceeds  are  distributed,  the  court,  on  pnqper 
proceedings  for  that  purpose,  will  adjudicate  upon  the  claims  to 
such  proceeds  arising  from  liens  upon  them.(i) 

i  306.  Cases  of  Prize  have  always  been  held  to  be  within 
the  Admiralty  and  Maritime  jurisdiction  of  the  United  States, 
and  in  all  forms,  in  rem  and  in  personam^  for  condemnation  tot 
military  salvage,  for  restitution,  and  for  damages,  they  have 
been,  from  the  earliest  periods,  entertained  by  the  courts  sitting 
as  Courts  of  Admiralty ;  and,  by  the  act  of  Congress  of  June 
26, 1812, }  6,  they  are  expressly  made  civil  causes  of  Admiralty 
and  Maritime  jurisdiction.(c) 

S  307.  In  Scotland,  and  in  the  continental  nations  of  Eunq^e, 
the  Admiralty,  by  virtue  of  its  general  powers,  exercises  the 


(c)  9  Gall.  R.  104. 341, 343.     1  Pet  C.  C.  149.    Ante,  §  106. 

(6)  5  Pet  675.    Gilp.  185.    9  GaL  483. 

(e)  S  Dal.  6, 54.  Act  of  Jone  96, 1819, 4  6.  Conk.  Trett  9d  ad  135.  3IM.B.19. 
8  Craneh,  137.  1  Wheat  335.  1  Pet  Ad.  Dee.  1.  1  Gal.  563.  9  Craaeh.  S 
Coad.R.397.    5  Wheat  385. 
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•tme  jariadictioii,  but  in  England  the  High  Court  of 

hat  no  such  jurisdiction  by  virtue  of  its  general  power ;  but 

the  Prize  Court  is  always  c<mstituted  by  virtue  of  a  special 

commi8sion.(a) 

f  306.  The  Court  of  Admiralty  has  jurisdiction  over  the 
whole  subject  matter  of  damage  on  the  high  seas. 

Cases  of  torts  on  the  high  seas,  super- alium  mare,  have  al- 
ways been  held,  even  in  England,  to  be  within  the  jurisdiction 
of  the  Admiralty.  And  the  jurisdiction  in  such  cases  has 
usuaQy  been  held  to  depend  upon  locality,  embracing  only  dvil 
torts  and  injuries  done  on  sea,  or  on  waters  of  the  sea,  where 
the  tide  ebbs  and  flows.  It  depends  upon  the  place  where  the 
eause  of  action  arises,  and  that  place  must  be  the  sea  or  tide 
waters.  In  this  country,  under  the  influence  of  English  autho- 
rity, the  same  language  has  been  held.  It  may,  however,  be 
doubted  whether  the  civil  jurisdiction,  in  cases  of  torts,  does 
not  depend  upon  the  relation  of  the  parties  to  a  ship  or  vessel, 
embracing  only  those  tortious  violation  of  maritime  right  and 
duty  which  occur  in  vessels  to  which  the  Admiralty  jurisdic- 
tion, in  cases  of  contracts,  applies.  If  one  of  several  landsmen 
bathing  in  the  sea,  should  assault,  or  imprison,  or  rob  another, 
it  has  not  been  held  here  that  the  Admiralty  would  have  juris- 
diction of  the  action  for  the  tort.(6) 

t  309.  Cases  of  assault  and  battery,  imprisonment,  or  other 
personal  injury,  or  ill  usage,  arising  between  master  or  officers 
on  the  one  hand,  and  seaman  or  passengers  on  the  other,  are 
clearly  within  the  Admiralty  and  Maritime  jurisdiction.  The 
Admiralty  entertains  jurisdiction  of  personal  torts  committed 
by  the  master  on  a  passenger,  whether  by  direct  force,  as  tres- 
passes, or  by  consequential  injuries.  The  contract  of  passen- 
gers with  the  master,  is  not  for  mere  ship  room  and  personal  exis- 


(«)  Blaek.  237.  Doag.  613. 

(&)  1  W.  RoK  387.  3  Story  on  Const  537,  530.  1  Wheat.  335.  Danlap's 
a.  Pne.  43,  49.  1  Paine,  117.  Ware,  91,  94  Vid.  4  Moon,  82S.  4  C. 
•k  73.    7  Penn.  Law  Joor.  77 . 
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tence  on  board,  but  for  reasonable  food,  comforts,  necessaries,  and 
kindness.  In  respect  to  females,  it  proceeds  yet  further,  and  in- 
cludes an  implied  stipulation  against  obscenity,  immorality,  and 
a  wanton  disregard  of  the  feelings.  A  course  of  conduct  oppres- 
sive and  malicious  in  these  particulars,  will  be  punished  by  the 
Court,  as  well  as  personal  assaults.  By  the  16th  rule  of  the 
Supreme  Court,  it  is  provided,  that  in  all  suits  for  assault  and 
battery,  or  beating,  the  suit  must  be  in  personam  only.(a) 

This  is  undoubtedly  true,  where  the  action  is  technically  for 
the  assault  and  battery,  as  a  mere  tort — but  it  would  seem,  on 
principle,  that  if  the  action  be  brought  on  the  contract,  as  for 
not  carrying  a  passenger  safely  and  without  injury,  or  for  not 
treating  with  proper  kindness  a  passenger  or  seaman,  an  assault 
or  beating  being  the  gravamen  of  the  breach,  the  suit  may  be 
in  rem  against  the  vessel. 

{  310,  Cases  of  spoliation  and  damage,  are  cases  of  Admiral- 
ty and  Maritime  jurisdiction.  These  include  illegal  seizures 
or  depredations  of  vessels  or  goods  afloat.  This  embraces  the 
civil  injury  called  piracy,  which  consists  in  an  unwarrantable 
violation  of  property  committed  on  the  high  seas.  The  inju- 
red party  may  proceed  against  the  property  or  the  proceeds  of 
the  property,  to  recover  it,  or  against  the  person  of  the  wrong 
doer  for  the  damage.(6) 

}  311.  Every  violent  dispossession  of  property  on  the  ocean, 
is  prima  facie  a  maritime  tort,  and  as  such,  it  belongs  to  the 
Admiralty  jurisdiction.  Petitory  as  well  as  possessory  suits, 
are  cases  of  Admiralty  and  Maritime  jurisdiction.  They  may 
be  brought  in  all  cases  to  reinstate  the  owners  of  ships,  who 
have  been  wrongfully  deprived  of  their  property.  This  in- 
cludes cases  of  restitution  of  captured  property — of  vessels  ir- 


(«)  Rale  16.    3  Mmod'i  R.  243.    7  N.  Y.  Leg.  Ob.  342. 

{h)  2  Dod.  369,  372.  2  Chit  Geo.  Prac.  517.  I  Vent.  173.  2  Keb  828. 
Bakt  327.  4  Iiwt  152.  3  Balet  27.  1  Rob.  530,  c.  25.  1  Com.  Dig.  272.  1 
Baf.142.    1  W.Rob.  433. 
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r^inlariy  or  il^^ally  c(mdemned,  and  sold  by  the  master  with- 
out legal  authority,  or  in  an  illegal  or  irregular  manner.(a) 

§  312.  Cases  of  collision  of  vessels,  are  cases  of  Admiralty 
and  Maritime  jurisdiction. 

There  have  been  attempts  to  exclude  from  the  jurisdiction,  in 
these  cases,  all  cases  arising  within  a  county,  a  port,  or  a  har- 
bor, but  the  jurisdiction  may  now  be  considered  as  fully 
settled  in  all  cases  within  waters  affected  by  the  ebb  and  flow 
of  the  tide,  and  on  the  great  lakes  and  the  rivers  connecting 
them  as  well  within  ports,  harbors,  and  counties,  as  on  the 
open  sea.(6) 


§  313.  The  extent  of  the  political  grant  of  judicial  jurisdic- 
tion, in  maritime  cases,  to  the  General  Government,  as  an  inde- 
pendent Sovereignty,  has  been  thus  treated  at  greater  length 
than  it  would  have  been,  but  for  the  conviction,  that  the  subject 
is  one  deserving  all  the  importance  which  the  founders  of  the 
Republic  gave  to  it.    The  attempt  to  limit,  and  even  to  destroy, 
this  jurisdiction,  has  entirely  overlooked   the  great  national 
reasons  for  which  the  grant  was  made,  and  was  in  the  highest 
degree  necessary  to  the  respectability  and  usefulness  of  the 
G^ieral  Grovemment,  and  has  confined  itself  to  the  narrow,  lo- 
cal and  municipal  grounds  which,  in  an  age  imlike  our  own, 
were  taken  in  a  paltry  strife  of  judicial  rivalry.    I  cannot  help 
thinking  that  if  all  the  judicial  power  vested  in  the  United 
States,  had,  in  all  its  details,  been  distributed  in  a  judicial  sys- 
'jem,  composed  of  subordinate  judicial  officers  and  courts,  as 
^ell  as  of  higher  tribunals,  fully  adequate  to  all  the  wants  of 
le  people,  in  small  matters  as  well  as  great,  within  the  range 
"  that  grant  of  power,  it  would  have  been  felt  in  the  strength, 
id  harmony,  and  peace  and  affection  which  would  result  from 


0  1  Wheat  238.    10  Wheat  473.    5  Mas.  465.    1  Gal  585. 

)  Role  15.    2Dod.  83.    1  Hag.  109.    Gilp.  579.    I  How.  89.    3Htg.32]. 

w.  441.     Daveia*  R.  193.    Ibid.  360. 


176  THE  AMERICAN  ADMIRALTY. 

the  increased  security  of  the  rights  of  the  citizens  of  the  i 
rent  States.  The  national  judiciary  would  thus  have 
visible  everywhere,  accessible  everywhere,  and  everywhen 
shield  and  tfie  protection  of  the  citizen  and  the  stranger  a§ 
local  prejudices,  sectional  sympathies,  and  fanatical  animoa 
The  mere  moral  effect  of  tfiat  judicial  system,  with  its  pn 
limited  extent,  is  of  incalculable  benefit  to  the  nation,  a 
is  the  duty  of  all  who  love  the  honor  of  the  country,  to  sin 
it  in  its  legal  and  proper  extent.(a) 


(c)  Auto,  i  37, 38. 


CHAPTER     XVIII. 

Admiralty  Practice. —  The  Organization  of  the  Courts, 

\  314.  The  law  of  National  jurisdiction  or  sovereignty  in 
.dmiralty  and  Maritime  cases  being  ascertained,  the  next  sub- 
€t  of  inquiry,  is  the  mode  of  administering  justice  in  such 
ises. 

Practice  is  the  means  by  which  justice  is  administered.  And 
I  the  first  step  in  providing  for  the  administration  of  justice,  is 
16  creation  of  courts  of  justice,  so  the  last  step  is  the  exercise 
'the  powers  of  the  court  in  executing  its  judgments. — Thus  the 
hole  of  what  is  usually  denominated  Admiralty  Practice,  is 
le  denization  and  jurisdiction  of  the  Admiralty  Courts,  their 
Tms,  modes,  and  rules  of  procedure,  and  the  duties  and  re- 
X)ii8ibUities  of  their  various  functionaries. 

Admiralty  Courts, 
i  315.  There  are  no  courts  of  the  United  States  which  are 
erely  Admiralty  Courts.    The  only  Courts,  except  the  Courts 

I  the  Territories,  are — The  District  Courts. The  Cir- 

JIT  Courts. The  Supreme  Court. And  they  have 

ich  of  them  Admiralty  jurisdiction  in  certain  cases,  as  well  as 
ommon  law — civil  and  criminal — and  Equity  jurisdiction. 

The  District  Court. 

§  316.  The  United  States,  exclusive  of  the  Territories,  was 
iginally  divided  into  as  many  districts  as  there  were  States. 
he  great  increase  in  population  and  business  of  some  of  the 
ates,  has  made  it  necessary  to  divide  them  into  two  districts. 
I  each  of  these  districts  is  a  court  called  a  District  Court j 
dd  by  a  single  judge,  who  is  called  the  District  Judge,  and  in 
m  all  the  judicial  powers  of  that  court  are  vested. 

23 
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}  317.  The  District  Courts  have  exclusive  original  cognizanc 
of  all  civil  causes  of  Admiralty  and  Maritime  jurisdiction^  in 
eluding  all  seizures  under  laws  of  impost,  navigation  or  trade 
of  the  United  States,  where  the  seizures  are  made  on  water 
which  are  navigable  from  the  sea  by  vessels  of  ten  or  more  ton 
burthen,  within'  their  respective  districts,  as  well  as  upon  tb 
high  seas.(a) 

^  318.  The  judges  of  the  District  Court  must  reside  withii 
the  districts  for  which  they  are  appointed,  and  they  are  requir» 
to  hold  stated  terms,  at  such  times  and  places  as  are  establishei 
by  law.(6)  The  stated  terms  in  the  southern  district  of  Ne^ 
York  are  held  on  the  first  Tuesday  of  every  month.  They  ar 
also  authorized  to  hold  special  courts  at  their  discretion,  a 
snch  places  in  their  respective  districts  as  the  nature  of  tb* 
business,  and  the  discretion  of  the  judge,  shall  direct  Tb 
character  of  maritime  causes,  and  the  necessities  and  oocn 
pations  of  many  of  the  persons  engaged  in  maritime  transae 
tions,  and  whose  presence  as  parties  or  witnesses  is  often 
necessary  to  the  administration  of  justice,  renders  delay,  ii 
many  cases,  equivalent  to  a  denial  of  justice.  It  is  with  a  vieii 
to  speedy  justice,  that  this  power  to  hold  special  courts  has  beei 
conferred  on  the  courts ;  and  in  the  maritime  portions  of  tb< 
country,  it  is  the  uniform  practice  to  hold  special  courts  fie 
quently  for  the  trial  of  causes.  In  the  southern  district  of  Nen 
York  special  terms  are  held  on  every  Tuesday  when  the  stated 
term  is  not  in  session.(c)  And  as  the  court  is  always  open 
and,  wherever  the  judge  is,  there  is  a  court,  it  is  the  prac 
tice  to  enter  all  orders  in  causes,  in  the  vacation  of  the  uaua 
terms,  as  of  a  special  term  held  on  the  day  of  entering  th< 
order. 

• 

^  319.  la  case  of  tlie  inability  of  the  Judge  of  any  Distric 


(c)  Jnd.  Aot  of  1789,  i  9.    Conk.  Treat  3d  edit  83,  139. 
(h)  Vide  ft  fall  ftbttnot  of  Uie  tenni  of  Um  District  CourU  Uiroughoat  tht  Uai 
led  BUtes,  Conk  Treat  3d  edit.  106,  cl  teq, 
(0  Jod.  Act  of  1789,  ^  3.    Dunlap,  lOd 
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Court  to  attend  on  the  day  appointed  for  holding  a  District 
Court,  such  court  may,  by  virtue  of  a  written  order  from  the 
Judge  thereof,  directed  to  the  Marshal  of  the  district,  be  ad- 
journed by  tk  Marshal  to  the  next  stated  term  of  said  court,  or 
to  such  day  j^ior  thereto  as  in  the  said  order  shall  be  appointed. 
And  in  case  of  the  death  of  the  said  Judge,  all  process,  plead* 
ings  and  proceedings  are  continued  of  course,  until  the  next 
stated  session  after  the  appointment  and  acceptance  of  the  office 
by  his  successor.(a) 

In  case  of  the  disability  of  the  District  Judge  to  perform  the 
duties  of  his  office,  the  cases  before  him  are  transferred  to  the 
Circuit  Court,  as  is  more  fully  stated  in  section  321. 

Tlie  Circuit  Court. 

i  320.  'An  appointed  number  of  Districts  constitute  a  Circi^it, 
of  which  a  judge  of  the  United  States  Supreme  Court  is  Circuit 
Judge ;  and  in  every  District  of  said  Circuit  is  held  a  Circuit 
OcNurt,  composed  of  two  judges,  the  District  Judge  of  the  District, 
and  the  Circuit  Judge  of  the  Circuit.  Either  of  the  judges  may 
hold  the  Circuit  Court  in  all  cases,  except  in  appeals  from  the 
District  Court,  in  which  cases  the  District  Judge  cannot  sit 

The  Circuit  Courts  have  no  original  civil  Admiralty  jurisdic- 
tioQ.  In  that  class  of  cases,  their  jurisdiction  is  confined  to 
appeals  from  the  District  Courts  in  their  respective  districts, 
and  the  court  is  composed  of  the  Circuit  Judge  alone.  In  many 
of  the  Districts,  the  District  Court  is  clothed  with  the  powers  of 
a  Circuit  Court,  in  which  cases  it  is  to  be  considered  as  a  Cir- 
cuit Court,  in  the  exercise  of  those  powers. 

FnMD  final  decrees  in  a  District  Court,  in  causes  of  Admiralty 
and  Maritime  jurisdiction,  where  the  matter  in  dispute,  exclusive 
of  costs,  exceeds  the  sum  or  value  of  fifty  dollars,  an  appeal  is 
allowed  to  the  Circuit  Court  next  to  be  holden  in  the  District 
iHiere  the  decree  was  rendered.(a) 


(«)  Act  of  Match  26,  1804,  4  1.    Jad.  Act  of  1789,  $  6.    1  GaL  23a    Aot  of 
Asf;  SS,  1842,  ^  5. 

(a)  Conk.  Treat.  2d  edit.  96.      Act  of  March  3d,  1803,  §  2. 
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§  321.  In  case  of  the  disability  of  the  District  Judge  to  per- 
form his  duties,  the  business  may  be  transferred  to  the  Circuit 
Court,  by  virtue  of  the  "  Act  further  to  amend  the  judicial  sys- 
tem of  the  United  States,"  passed  March  2,  180tf  which  pro- 
vides:  Sec.  1.  That  in  case  of  the  disabiHty  oT  the  District 

Judge  of  either  of  the  districts  of  the  United  States  to  hold  a  dis- 
trict court,  and  to  perform  the  duties  of  his  office,  and  satisfactory 
evidence  thereof  being  shown  to  the  Justice  of  the  Supreme  Court, 
allotted  to  that  circuit  in  which  such  district  court  ought  by  law 
to  be  holden  ;  and  on  application  of  the  District  Attorney  or  Mar- 
shal of  such  district  in  writing  to  the  said  justice  of  the  supreme 
court,  said  justice  of  the  supreme  court  shall  thereupon  issue 
his  order  in  the  nature  of  a  certiorari,  directed  to  the  clerk  of 
such  district  court,  requiring  him  forthwith  to  certify  into  the 
next  circuit  court  to  be  holden  in  said  district,  all  actions,  suits 
causes,  pleas  or  processes,  civil  or  criminal,  of  what  nature  or 
kind  soever,  that  may  be  depending  in  said  district  court  and 
undetermined,  with  all  the  proceedings  thereon,  and  all  files 
and  papers  relating  thereto ;  which  said  order  shall  be  imme- 
diately published  in  one  or  more  newspapers,  printed  in  said 
district,  and  atleist  thirty  days  before  the  session  of  such  circuit 
court,  and  shall  be  deemed  a  sufficient  notification  to  all  con- 
cerned.    And  the  said  circuit  court  shall  thereupon  have  the 
same  cognizance  of  all  such  actions,  suits,  causes,  pleas  or  pro- 
cesses, civil  or  criminal,  of  what  nature  or  kind  soever,  and  in 
the  like  manner  as  the  district  court  of  said  district  by  law 
mighthave,  or  the  circuit  court, had  the  same  been  originally  com- 
menced therein ;   and  shall  proccfsd  to  hear  and  determine  the 
same  accordingly ;  and  the  said  justice  of  the  supreme  court 
during  the  continuance  of  such  disability  shall  moreover  be  in- 
vested with  and  exercise  all,  and   singular,  the  powers  and 
authority,  vested  by  law  in  the  judge  of  the  district  court  in  said 
district.     And  all  bonds  and  recognizances  taken  for  or  return- 
able to  such  district  court  shall  be  construed  and  taken  to  be  to 
the  circuit  court,  to  be  holden  thereafter,  in   pursuance  of  this 
act,  and  shall  have  the  same  force  and  effect  in  such  circuit 
court,  as  they  could  have  had  in  the  district  court  to  which 
they  were  taken  :    Provided,  that  nothing  in  this  act  contained 
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shall  be  so  construed  as  to  require  of  the  judge  of  the  supreme 
court  within  whose  circuit  such  district  may  lie,  to  hold  any 
special  court,  or  court  of  Admiralty,  at  any  other  time  than  the 
legal  time  for  holding  the  circuit  court  of  the  United  States  in 
and  for  such  district. Sec.  2.  That  the  clerk  of  such  dis- 
trict court  shall,  during  the  continuance  of  the  disability  of  the 
district  judge,  continue  to  certify  as  aforesaid,  all  suits  or  actions 
of  what  nature  or  kind  soever,  which  may  thereafter  be  brought 
to  such  district  court,  and  the  same  transmit  to  the  circuit  court 
next  thereafter  to  be  holden  in  the  same  district ;  and  the  said 
ciicoit  court  shall  have  cognizance  of  the  same  in  like  manner 
as  IS  herein  before  provided  in  this  act,  and  shall  proceed  to 
hear  and  determine  the  same :  Provided  nevertheless,  that  when 
the  disability  of  the  district  judge  shall  cease  or  be  removed,  all 
suits  or  actions  then  pending  and  undetermined  in  the  circuit 
court,  in  which  by  law  the  district  courts  have  an  exclusive 
original  cognizance,  shall  be  remanded,  and  the  clerk  of  the 
said  circuit  court  shall  transmit  the  same,  pursuant  to  the  order 
of  said  court,  with  all  matters  and  things  relating  thereto,  to  the 
district  court  next  thereafter  to  be  holden  in  said  district,  and 
the  same  proceedings  shall  be  had  therein  in  said  district  court 
as  would  have  been,  had  the  same  originated  or  been  continued 
in  the  said  district  court. Sec.  3.  That  in  case  of  the  dis- 
trict judge  in  any  district  being  unable  to  dischai^e  his  duties, 
as  aforesaid,  the  district  clerk  of  such  district  shall  be  authorized 
and  empowered,  by  leave  or  order  of  the  circuit  judge  of  the 
circuit  in  which  such  district  is  included,  to  take,  during  such 
disability  of  the  district  judge,  all  examinations  and  depositions 
of  witnesses,  and  make  all  necessary  rules  and  orders  prepara- 
tory to  the  final  hearing  of  all  causes  of  admiralty  and  mari- 
time jurisdiction. 

i  322.  Under  the  3d  section  of  this  act,  the  Hon.  Judge  Nelson, 
the  Justice  of  the  Supreme  Court,  allotted  to  the  second  circuit, 
has  recently  made  the  prescribed  order  in  the  following  form  : 

"  It  having  been  satisfactorily  shown  to  me,  that  the  Hon. 
Samuel  R.  Betts,  District  Judge  of  the  Southern  District  of 
New  York,  is  disabled  from  ill  health  to  discharge  the  duties  of 
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his  office,  it  is  ordered  that  James  W.  Metcalf,  Esq.,  clerk  of 

thejsaid  District  Court,  do  take,  during  such  disability  of  said 

District  Judge,  examinations  and  depositions  of  witnesses,  and 

make  all  necessary  rules  and  orders  preparatory  to  the  final 

hearing  of  all  causes  of  admiralty  and  maritime  jurisdiction, 

according  to  the  act  of  Congress,  March  2,  1809. 

'^  Samuel  Nelson. 
«  Washington,  Jany.  28th,  1850." 

This  order  is  entered  at  length  in  the  minutes  of  the  District 
Court,  and  in  pursuance  of  it,  the  clerk  at  the  regular  term  of 
the  court,  calls  the  causes  of  Admiralty  and  maritime  jurisdic* 
tion,  in  their  order  on  the  docket  or  calendar  of  causes,  and  per- 
forms all  the  functions  of  the  judge  in  such  causes,  except  to  hear 
the  arguments,  and  decide  the  cause.  He  takes  down  the  tes- 
timony in  writing,  upon  which,  after  hearing  the  parties,  the 
Judge  decides. 

^  323.  In  all  suits  and  actions  in  any  District  Court  of  the 
United  States,  in  which  it  shall  appear  that  the  judge  of  such 
court  is  any  ways  concerned  in  interest,  or  has  been  of  counsel 
for  either  party,  or  is  so  related  to  or  connected  with  either  party, 
as  to  render  it  improper  for  him,  in  his  opinion,  to  sit  on  the  trial 
of  such  suit  or  action,  it  shall  be  the  duty  of  such  judge,  on  appli- 
cation of  either  party,  to  cause  the  fact  to  be  entered  on  the  re- 
cords of  the  court;  and,  also,  an  order  that  an  authenticated 
C3py  thereof,  with  all  the  proceedings  in  such  suit  or  action, 
shall  be  forthwith  certified  to  the  next  Circuit  Court  of  the  dis- 
trict ;  and  if  there  be  no  Circuit  Court  in  such  district,  to  the 
next  Circuit  Court  in  the  state  ;  and  if  there  be  no  Circuit  Court 
in  such  state,  to  the  most  convenient  Circuit  Court  in  an  adjoin- 
ing state ;  which  Circuit  Court  shall,  upon  such  record  being 
filed  with  the  clerk  thereof,  take  cognizance  thereof,  in  the  like 
manner  as  if  such  suit  or  action  had  been  originally  commenced 
in  that  court,  and  shall  proceed  to  hear  and  determine  the  same 
accordingly ;  and  the  jurisdiction  of  such  Circuit  Court  shall  ex- 
tend to  all  such  cases  so  removed  as  were  cognizable  in  the  Dis- 
trict Court  from  which  the  same  was  removed. 

Supreme  Court, 
h  324.  The  Supreme  Court  of  the  United  States  consists  of  a 
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Chief  Justice,  and  eight  associate  judges.  It  has  exclusively 
all  such  jurisdiction  of  all  civil  suits  in  Admiralty,  against  am- 
bassadors or  other  public  minister,  or  their  domestics,  or  domes* 
tic  servants,  as  a  court  of  law  can  have,  consistently  with  the 
law  of  nations.  And  also  of  all  civil  suits  in  Admiralty,  when 
a  state  is  a  party,  except  between  a  state  and  its  citizens,  or  ci- 
tizens of  other  states,  or  aliens. 

It  has  also  original,  but  not  exclusive,  jurisdiction  of  civil 
suits  in  Admiralty,  between  a  state  and  citizens  of  other  states, 
or  aliens — and  suits  brought  by  ambassadors  or  other  public 
ministers,  or  in  which  a  consul,  or  vice-consul,  is  a  party. 

The  Supreme  Court  has  also  power  to  issue  writs  of  prohibi- 
tion to  the  District  Courts,  when  proceeding  as  Courts  of  Ad« 
miralty  and  Maritime  jurisdiction. 

The  Supreme  Court  has  also  jurisdiction,  on  appeal,  from  the 
Circuit  Courts,  in  all  cases  of  final  decrees  in  Admiralty,  when 
the  matter  in  dispute,  exclusive  of  costs,  shall  exceed  the  sum 
OT  value  of  two  thousand  dollars.(a) 

§  325.  The  judges  of  all  these  courts,  are  appointed  by  the 
President  of  the  United  States,  by  and  with  the  advice  of  the  Se- 
nate, to  hold  during  good  behavior.  Before  they  proceed  to  ex- 
ecute the  duties  of  their  respective  offices,  they  must  take  the 
following  oath  or  affirmation : 

. 
^  I,  A.  B.,  do  solemnly  swear  or  affirm,  that  I  will  administer 

justice  without  respect  to  persons,  and  do  equal  right  to  the 
poor  and  to  the  rich  ;  and  that  I  will  faithfully  and  impartially 
discharge  and  perform  all  the  duties  incumbent  on  me  as  judge, 
&C.,  according  to  the  best  of  my  abilities  and  understanding, 
agreeably  to  the  constitution  and  laws  of  the  United  States.  So 
help  me  God."(^) 

i  326.  Their  commissions  are  issued  from  the  Department  of 
State — are  simple  appointments  to  the  office,  without  any  enu- 
meration of  duties,  or  grant  of  powers  or  privileges.    Their  com- 


(a)  Jad.  Act  of  1789,  §  13. 

{h)  CoDit.  art  3,  §  2,  art  3,  4  1.    Jud.  Act  of  1789,     a 
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missions  give  tiie  oflice,  and  it  is  to  the  laws  of  tlie  Congress 
alone  tliat  they  are  to  look  for  their  duties,  their  powers,  aud 
their  privileges.    The  commission  is  in  the  following  form : 

"John  Qumcy  Adams,  President  of  the  United  States  of 

America — 

"  To  all  who  shall  see  these  presents,  greeting. 

"  Know  ye,  that  reposing  special  trust  and  confidence  in  tlie 
wisdom,  uprightness,  and  learning  of  Samuel  R.  Betts,  of  New 
York,  I  have  nominated,  and  by  and  with  the  advice  and  con- 
sent of  the  Senate,  do  appoint  him  Judge  of  the  United  States, 
for  the  southern  district  of  New  York,  and  do  authorize  and 
empower  him  to  execute  and  fulfil  the  duties  of  that  office,  ac- 
cording to  the  constitution  and  laws  of  the  said  United  States, 
and  to  have  and  to  hold  the  said  office,  wiih  all  the  powers,  pri- 
vileges, and  emoluments  to  the  same,  of  right  appertaining  unto 
him,  the  said  Samuel  R.  Betts,  during  his  good  behavior. 

"In  testimony  whereof,  I  have  caused  these  letters  to  be 
made  patent,  and  the  seal  of  the  United  States  to  be 
hereunto  affixed.  Given  under  my  hand,  at  the  City 
[l,  sJ  of  Washington,  the  twenty-first  day  of  Decemberi 
A.  D.  1826,  and  of  the  Independence  of  the  United 
States  the  fifty-first. 

^^JoHN  QuiNCY  Adams. 

By  the  President, 

**  n.  Cl/ly,  Secretary  of  Staie.^ 

The  commission  of  the  Judge  of  the  District  Court  is  usually 
inserted  at  length  in  the  minutes  of  the  court,  on  the  day  of  his 
taking  his  seat  on  the  bench,  preceded  by  an  order  as  follows  : 

"  The  Honorable  Samuel  R.  Betts  having  been  appointed 
Judge  of  this  Court,  and  having  taken  the  oath  required  by 
law,  took  his  seat  upon  the  bench,  and  his  commission  was  or- 
dered to  be  entered  at  length  in  the  minutes." 


§  327.  They  have  no  separate  commission  or  constitution, 
Courts  of  Admiralty.    When  sitting  to  try  an  Admiralty  causei 
the  court  is  an  Admiralty  Court,  and  when  sitting  to  try  a  cri- 
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Bunalj  ic  is  a  Criminal  Court,  and  the  court  passes  from  the  trial 
of  an  Admiralty  cause  to  a  common  law  cause,  and  vice  versOf 
and  becomes  alternately,  at  the  same  sitting,  according  to  the 
nature  of  the  cause  on  trial,  an  Admiralty  Court,  an  Equity 
Court,  and  a  Common  Law  Court  of  civil  or  criminal  jurisdictioUi 
without  any  change  of  style  or  form,  or  officers  or  records,  ex- 
cept that  each  case  is  conducted  according  to  the  established 
course  of  proceedings  appropriate  to  its  class.  It  is  thus  always 
the  same  court,  whether  acting  in  one  class  of  causes  or  ano- 
ther. It  is  only  as  Admiralty  Courts  that  they  are  here  to  be 
considered. 

The  judges  are  not  allowed  to  exercise  the  profession  or  em- 
ployment of  counsel  or  attorney,  or  to  be  engaged  in  the  practice 
of  the  law.(a) 

i  328.  All  these  courts  have  power  to  issue  all  writs  which 
may  be  necessary  for  the  exercise  of  their  respective  jurisdio- 
tions,  and  agreeable  to  the  principles  and  usages  of  law.  They 
have  also  power  to  impose  and  administer  all  necessary  oaths  ox 
affirmations,  and  to  punish,  by  fine  or  imprisonment,  at  the  dis- 
cretion of  the  court,  all  contempts  of  authority  in  any  cause  or 
hearing  before  the  court.  Also,  to  make  and  establish  all  ne- 
cessary rules  for  the  orderly  conducting  business  in  said  courtSy 
provided  such  rules  are  not  repugnant  to  the  laws  of  the  United 
States.(6)  • 

§  329.  In  the  exercise  of  its  appropriate  jurisdiction,  the  Court 
of  Admiralty  exercises  equitable  as  well  as  legal  jurisdiction. 
If  the  subject  be  of  a  maritime  nature,  and  so  within  the  power 
of  the  court,  and  be  of  such  a  nature,  that  the  relief  must  be  in 
the  nature  of  equitable  relief,  the  court  is  entirely  competent  to 
give  the  equitable  as  well  as  the  legal  relief.  It  has  the  capacity 
of  a  court  of  law,  and,  in  certain  respects,  the  capacity  of  a 
court  of  equity.  In  its  decisions  upon  the  ultimate  rights  of 
parties,  from  considerations  of  conscience,  justice  and  hiunanity, 


(•)  6  Wheat.  453.    4  Crancb,  24.    Act  of  Deo.  18»  1813. 
ih)  jQd.  Act  of  1789,  §  14.    Ibid,  i  17.    7  Cr.  32. 

24 


186  ADMIBALTY  PRACFICK. 

it  sometimes  mitigates  the  severity  of  contracts,  and  modermies 
exorbitant  demands.(a)  The  nature  of  maritime  controversiei, 
obviously,  however,  necessarily  excludes  from  Courts  of  Admi- 
ralty,  large  classes  of  cases,  such  as  specific  performance — trusts, 
tec,  which  are  of  frequent  occurrence  in  Courts  of  Equity.  And 
the  Court  of  Admiralty  is  not  a  Court  of  General  Equity,  nor 
has  it  the  characteristic  powers  of  a  Court  of  Equity,  but  it  is 
bound,  by  its  nature  and  constitution,  to  determine  the  cases 
submitted  to  its  cognizance,  upon  equitable  principles,  and  ac- 
cording to  the  rules  of  natural  justice.  It  cannot,  in  a  techni- 
cal sense,  be  called  a  Court  of  Equity.  It  is  rather  a  Court  of 
justice.^\b) 

i  330.  These  courts,  in  the  exercise  of  their  admiralty  juris- 
diction, have  three  great  classes  of  functions.  They  are  Prize 
Cotirts,  in  which  are  adjudicated  all  the  various  admiralty  and 
maritime  questions  relating  to  maritime  prizes  of  war. 

They  are  Instance  Courts,  in  which  are  heard  and  determined 
civil  suits  of  a  maritime  character  between  party  and  party ; 
and  they  are  Criminal  Courts,  in  which  are  tried  and  punished 
those  maritime  officers  of  which  the  acts  of  Congress  have 
given  them  jurisdiction. 

As  Prize  Courts  and  Instance  Courts,  all  causes  are  heard 
and  determined  by  the  court  alone,  without  the  aid  of  a  jury. 
As  Criminal  Courts,  they  administer  justice  in  Admiralty  casns 
with  the  aid  of  a  grand  jury  and  a  petit  jury,  like  the  common 
law  courts  of  criminal  jurisdiction. 

§  331.  Clerks, — Each  of  these  courts  has  power  to  appoint 
its  clerk.  It  is  the  Court,  not  the  judge  or  judges  that  has  the 
power  of  appointment,  and  the  appointment  is  in  the  first 
instance  properly  made  by  the  judge  or  judges,  by  a  written 
certificate  of  appointment.  The  appointment  should  always 
be  formally  made  by  an  order  of  the  Court  duly  entered  in  the 
minutes.  Each  clerk  before  entering  upon  the  execution  of  his 
office,  must  take  the  following  oath  : 


(•)  Edw.  Ad.  Jar.Sl.    Sap.  ^  358.     11  Pet  175.     1  8uin.  3b8.     2  id.  40.    9 
Cna.  195.     I  Whemt  44a    9  Dod.  58.    1  Haf .  347.    9  id.  377.    Bm.  106u 
^h)  1  W.  Rob.  IbS.    4  Rol».  250.    9  Dod.    6  Rob.  297. 
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^  I,  A.  B.  being  appointed  clerk  of  ,  do  solemnly 

Bwear,  (or  affirm,)  that  I  will  truly  or  faithfully  enter  and  record 
til  the  orders,  decrees,  judgments  and  proceedings  of  the  said 
eoart ;  and  that  1  will  faithfully  and  impartially  discharge  and 
perforin  all  tlie  duties  of  my  said  office,  according  to  the  best 
of  my  ability  and  understanding,  so  help  me  God." 

The  clerks  must  also  give  a  bond  with  sufficient  sureties,' 
(to  be  approved  by  the  court,)  to  the  United  States,  in  the  sum 
of  $2000,  faithfully  to  discharge  the  duties  of  their  office,  and 
seasonably  to  record  the  decrees,  judgments  and  determinations 
of  the  court.(a) 

i  332.  It  is  the  duty  of  the  clerk  in  Admiralty  cases,  to  per- 
form all  those  services  which  are  usually  performed  by  clerks 
of  courts — to  receive  and  mark  its  files — to  keep  and  affix  its 
seal — to  issue  its  processes — to  keep  its  minutes  of  proceedings 
and  its  records — and  to  administer  oaths,  take  bail,  &c.,  in 
court — being  in  all  these  matters  the  servant  of  the  court  whose 
power  he  aids.  He  has  authority  by  statute,  to  take  bail  and 
depositions  in  certain  cases — and  to  perform  various  duties  in 
case  of  the  inability  of  the  judge,  as  has  been  before  stated— 
and  he  keeps  the  account  of  the  moneys  deposited  in  court. 
He  is  bound  at  evey  stated  session  of  the  court,  to  present  an  ac- 
count to  the  court  of  all  the  moneys  remaining  therein  subject 
to  its  order,  stating  particularly  on  account  of  what  causes  said 
moneys  are  deposited — which  account,  with  the  vouchers,  must 
be  filed.  He  may  be  attached  for  contempt,  if  he  refuse  or 
neglect  to  obey  the  orders  of  the  court  for  depositing  such 
inoncys.(5) 

1 333.  In  the  Southern  District  of  New  York,  the  clerk  keeps, 
as  one  of  the  books  of  the  court,  an  Admiralty  Register,  in 
which  he  enters  the  title  of  each  Admiralty  cause,  a  brief  note 
of  the  cause  of  action,  and  the  names  of  the  proctors,  as  soon 


U)  Jad.  Act.  ^  7. 

(k)  Act  of  May  8.  1793,  ^  8  and  10.    Ins.  43,  Act  of  March  2,   1809.    AQt«« 
t3Sl.    Act  of  March  3,  1817. 
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as  Ae  liM  is  filed,  and  chronological  minutes  of  the  steps  in 
the  canse,  to  its  final  determination. 

Such  a  register  so  greatly  promotes  the  convenience  of  the 
court,  the  clerk  and  the  parties,  and  is  so  useful  in  preaanripg 
the  due  order  of  proceedings,  and  making  them  Soeepfifcfae  to 
all  who  may  be  entitled  to  know  them,  that  it  is  almost  a  matter 
of  necessity  in  courts  having  much  Admiralty  business,  and  is 
so  useful  in  all  cases,  that  it  might  well  be  required  by  a  gen- 
end  rule  of  the  Supreme  Court,  to  be  kept  in  all  the  courts  of 
the  United  States. 

}  334.  Procters  and  Advocates, — In  all  the  courts  of  the 
United  States,  the  parties  may  plead  and  manage  their  own 
causes  personally,  or  by  the  aid  of  such  attorneys  or  counsel, 
as  by  the  rules  of  the  courts  respectively,  are  permitted  to 
manage  and  conduct  causes  therein.  Attorneys  in  Admi- 
ralty Courts  are  called  Proctors — from  the  Latin,  proeuror 
tor — French,  procureur — after  the  usage  of  the  civil  law  ; 
and  counsellors  are  called  Advocates.  The  modes  and  con- 
ations of  admission  as  Proctors  and  Advocates,  are  different 
in  different  districts,  the  whole  matter  being  entirely  subject  to 
the  rules  of  the  respective  courts. 

It  is  the  peculiar  duty  of  the  Proctor  to  conduct  the  pro* 
ceedings  out  of  court — process,  pleadings,  entries,  stipulationSi 
admissions,  consents,  settlements,  and  motions.  He  is  the 
nominal  representative  of  the  party,  and  his  name  should 
appear  in  all  the  papers ;  and  all  orders  should  be  stated  to 
have  been  made  on  his  motion. 

It  is  the  peculiar  duty  of  the  Advocate  to  represent  the  party 
in  court — to  make  motions,  examine  witnesses,  address  the 
court,  and  advocate  the  cause.(a) 

4  336.  Proctors  are  more  properly  appointed  by  the  party  in 
writing ;  but  there  is  no  legal  necessity  for  a  written  proxy — 
a  verbal  appointment  is  sufficient ;  and  till  denied,  the  court 
always  presumes  the  Proctor  who  appears  has  proper  authority. 


<«)  JndieUrj  Act  of  1799,  §  35.    BoU*t  Pnc  9, 10,  12. 
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The  court  may  always  call  upon  him  to  state  for  whom  he  is 
authorized  to  appear. 

If  the  party  have  a  Proctor  and  Advocate,  he  cannot  con- 
ciact  the  cause  himself;  nor  can  he  call  to  his  assistance  one 
^who  is  not  a  Proctor  or  Advocate  of  the  court 

Both  Proctor  and  Advocate,  while  the  cause  is  pending,  have 
#qU  power  over  it.  After  final  decree,  they  have  no  power, 
except  to  sue  out  execution  and  superintend  and  direct  its 
enforcement  They  have  no  power  to  discharge  the  decree, 
except  on  its  performance,  unless  authorized  by  the  party.(a) 

i  336.  The  power  of  the  Proctor  and  Advocate  is  revocable  by 

the  party  without  cause  assigned.    It  should  be  done  by  leave  of 

the  court  on  notice  to  the  Proctor.    And,  on  the  application  of 

the  party,  the  general  powers  of  the  Proctor  or  Advocate  may 
be  restricted. 

Proctors  and  Advocates  are  officers  of  the  law — ^held  to 
the  strictest  integrity,  and  the  best  faith  and  honor  to  their  clients 
and  the  court  They  are  accountable  to  the  court  for  their  pro- 
fessional conduct,  and  are  subject  to  be  deprived  of  their  privi- 
leges and  office,  and  otherwise  punished,  by  attachment,  fine,  or 
imprisonment  by  the  court,  for  violation  of  professional  duty,  or 
for  such  moral  delinquency  as  would  bring  into  disrepute  the  ad- 
ministration of  justice.(a) 

}  337.  The  United  States  are  always  represented  in  all  cases 
in  court,  civil  as  well  as  criminal,  by  the  District  Attorney  of 
the  United  States  for  the  District  in  which  the  suit  is  pending, 
except  in  the  Supreme  Court.  In  that  court,  the  Attorney  Gene* 
ral  of  the  United  States  represents  the  Govemment(6) 

i  338.  United  States  Commissioners. — By  the  act  of  Febb 
20,  I8I2,  chap.  25,  the  Circuit  Courts  of  the  United  States  are 
authorized,  whenever  the  extent  of  their  districts  renders  i^ 


(c)  Jnd.  Actof  1789,  §35.  BetU'  Prac  11.  1  W.  Rob.  337.  1  Hag.  233.  9 
Hag.  Ece.  195.  1  W.  Rob.  335.  3  Phill.  311.  3  Hagg.  Ecc  687.  Ibid.  8S5. 
Betti*  Prao.  13,  U. 

{b)  Jod.  Act  of  1789,^35. 
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neceasaiy,  to  appoint  such  and  so  many  discreet  persons  within 
the  district  as  may  be  necessary,  to  take  acknowledgments  of 
bail  and  affidavits,  to  have  the  like  force  and  effect  as  if  taken 
before  a  judge  of  the  court  By  the  act  of  March  1st,  1817, 
chapter  30,  they  are  also  authorized  to  take  affidavits  and  bail 
iu  civil  causes  in  the  District  Courts ;  and  are  also,  authorised 
to  take  depositions  under  the  30th  section  of  the  Judiciary  Act 
of  1789.  By  the  act  of  August  23, 1842,  chapter  188,  they  are 
clothed  with  all  the  powers  that  a  judge  or  justice  of  the  peace 
may  exercise,  under  the  sixth  section  of  the  act  of  July  2U; 
1790,  on  the  government  and  regulation  of  seamen  in  the  mer- 
chant service.  They  are  also  empowered  to  exercise  all  the 
)K>wers  that  any  justice  of  the  peace,  or  other  magistrate  of  any 
6f  the  United  States,  may  exercise  in  respect  to  offenders  for 
any  crime  or  offence,  by  arresting,  imprisoning,  or  baiiiug  the 
same,  under  and  by  virtue  of  the  32d  section  of  the  Judiciary 
Act  of  1789,  and  to  require  and  to  take  recognizances  of  wit- 
Iiesses.(a) 

J  339.  By  the  rules  of  the  Supreme  Court,  they  are  also 
authorized  to  take  bonds  or  stipulations  in  Admiralty  ca- 
•3S,(6)  and  in  cases  where  the  court  may  deem  it  expe- 
dient or  necessary,  for  the  purposes  of  justice,  the  court  may 
refer  any  matters  arising  in  the  progress  of  the  suit,  to  one 
or  more  Commissioners,  to  hear  the  parties,  and  make  report 
therein,  with  all  the  power  of  Masters  in  Chancery,  in  referen- 
ces to  them,  including  the  power  to  administer  oaths  and  exa- 
mine parties  and  witnesses  (c)  This  rule  unquestionably  au- 
thorizes the  courts  to  refer  matters  to  any  person  who,4)y  their 
order  of  reference,  may  be  appointed  a  commissioner  for  that 
matter  alone,  but  it  is  also  the  practice,  under  it,  to  refer  matters 
<'  to  a  commissioner,"  leaving  the  party  to  select  such  one  of  the 
regularly  appointed  U.  S.  Commissioners,  as  he  may  prefer  to 
employ. 


(fl)  9  Sut  at  Large,  679.    3  Ibid.  350.    5  Ibid.  516. 
(6)  Rnlo  5,  35. 
{£)  Hal;  AA. 
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}  340.  The  Marshal.— The  Marshal  of  the  District  is  the 
executive  officer  of  the  Supreme  Court,  the  Circuit  Courts  and 
the  District  Courts,  in  the  district  for  "which  he  is  appointed. 
He  is  appointed  by  the  President,  by  and  with  the  advice  of  the 
Senate,  for  four  years,  removable  at  the  pleasure  of  the  Preeir 
dent ;  and  before  he  enter  on  the  duties  of  his  office,  he  must 
become  bound  for  the  faithful  performance  of  the  same,  by  him- 
self and  by  his  deputies,  before  the  judge  of  the  District  Court 
of  the  United  States,  jointly  and  severally,  with  two  good  and 
sufficient  sureties,  inhabitants  and  freeholders  of  the  district,  to 
be  approved  by  the  District  Judge,  in  the  sum  of  $20,000,  and 
must  take,  before  said  judge,  as  must  also  his  deputies,  before 
they  enter  on  the  duties  of  their  appointment,  the  following  oath 
of  office : 

"  I,  A.  B.,  do  solemnly  swear  or  affirm,  that  I  will  faithfully 
execute  all  lawful  precepts  direcied  to  the  Marshal  of  the  di$- 
trict  of  under  the  authority  of  the  United  States,  and 

trae  returns  make,  and  in  all  things  well  and  truly,  and  with- 
out malice  or  partiality,  perform  the  duties  of  the  office  of  Mar- 
shal, or  Marshal's  Deputy,  (as  the  case  may  be,)  of  the  district 
of  during  my  continuance  in  said  office,  and  take  only 

my  lawful  fees.    So  help  me  God."(a) 

1 341.  It  is  his  duty  to  execute,  throughout  the  district,  all 
lawful  precepts  directed  to  him,  and  issued  under  the  authori- 
ty of  the  United  Stales,  and  he  has  the  same  powers  in  execut- 
ing the  laws  of  the  United  States,  as  sheriffs  and  their  deputies 
in  the  several  states  have  by  law,  in  executing  the  laws  of  the 
lespective  states.  He  has  power  to  command  all  necessary  as- 
sistance in  the  execution  of  his  duty,  and  to  appoint,  as  there 
shall  be  occasion,  one  or  more  deputies,  who  shall  be  removable 
from  office  by  the  judge  of  the  District  Court,  or  the  Circuit 
Court  silting  within  the  district,  at  the  pleasure  of  either.(4) 


(«)  Jad.  Act  of  '89,  §  27.    Conk.  Treat.  2d  edit  H6. 

(»)  Rolo  41.    Act  of  February  28th,  1795,  to  Soppre«  lAinrrecUoM,  i  9. 
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§  342.  If  the  Marshal  or  his  deputy  be  a  party  to,  or  interest- 
ed in,  the  suit  or  proceeding,  the  suits  and  precepts  therein 
diall  be  directed  to  such  disinterested  person  as  the  court  or  any 
justice  or  judge  thereof^  may  appoint,  and  the  person  so  appoint- 
ed, is  authorized  to  execute  and  return  the  same. 

In  case  of  the  death  of  the  Marshal,  his  deputies  continue 
in  office,  unless  otherwise  specially  removed,  and  execute  the 
office  in  the  name  of  the  deceased,  until  another  Marshal  be 
appointed  and  sworn. 

'  The  defaults  or  misfeasances  in  office  of  the  deputies,  as 
well  after  as  before  the  death  of  the  Marshal,  are  breaches  of 
the  condition  of  the  Marshal's  bond,  and  the  deputies  are  re- 
eponsible  to  the  executors  or  administrators  of  the  Marshal,  in 
the  same  manner  as  to  him  in  his  life  time.(a) 

J  343.  When  the  Marshal  or  his  deputy  is  removed  from  of- 
fice, or  his  term  has  expired,  he  has  power  to  execute  all  such 
precepts  as  are  in  his  hands  at  the  time — and  the  Marshal  is 
answerable  for  the  delivery  to  his  successor,  of  all  prisoners  in 
his  custody.  The  removal  does  not  take  effect  till  notice  of  the 
appointment  of  the  successor.(a) 

}  344.  The  United  States,  at  the  organization  of  the  govern- 
ment, had  no  prisons,  and  by  a  joint  resolution,  passed  Septem- 
ber 23,  1789,  recommended  the  legislators  of  the  states  to  pass 
laws,  making  it  the  duty  of  the  keepers  of  the  state  jails,  to  re- 
ceive and  keep  the  prisoners  committed  under  the  authority  of 
the  United  States,  the  United  States  paying  at  the  rate  of  fifty 
cents  a  month  for  each  prisoner,  during  the  time  he  should  be 
confined,  and  also  supporting  prisoners  committed  for  offences. 
If  any  state  did  not  pass  such  law,  and  should  retract  it  after 
passing  it,  the  Marshal  is  authorized,  under  the  direction  of 
the  Judge  of  the  District,  to  have  and  fit  up  a  convenient  place 
for  a  temporary  jail.(6) 


(fl)  Jad.  Act,  ^89,  ^  Sa    Vid.  Pet  C.  C.  R.  341.    Wallace,  119. 
(i)  Conk.  Treat  2d  edit  118,  134.     ReM.  Sept  23,  '69.     Reeo.  Mtfdi  3d,  '91. 
RflM.  Maich  3d,  1821. 
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After  a  prisoner  is  committed  to  the  state  jail,  he  is  no  longer 
in  the  custody  of  the  Marshal,  nor  controllable  by  him  ;  and  the 
Marshal  is  not  liable  for  the  escape  of  a  debtor  committed  to  a 
state  jail.(a)  '      *? 

}  345.  If  the  Marshal  or  his  deputies  neglect  or  violate,  their 
duty,  or  disobey  the  order  of  the  court,  they  may  be  attached 
as  for  a  contempr.(6) 

The  Marshal  may  also,  by  order  of  the  Court,  compel  th6 
payment  of  his  fees,  by  summary  process  of  attachment  against 
the  party  liable  to  pay  them.(c) 


(a)  These  provisious,  by  which  all  prisoners  of  the  United  States  are  transferfe^ 
to  the  State  Sheriff  of  the  County,  have  saved  the  expense  of  providing  juiU  of  the 
TJoiled  Slates;  but  it  may  well  be  questioned  whether  the  inconveniences,  riflira, 
«mI  aeinal  evile  of  thus  placing  the  execution  of  the  U.  S.  laws,  and  ihe  proteetioii 
of  the  rights  of  citizens  of  other  States,  under  the  control  of  State  Officers,  do  not 
more  than  counterbalacce  the  expense. 

9  Cranch,  76. 

<*)  Aet  of  March  3d,  1817.    7  N.  Y.  Leg.  Ob.  174. 

(e)  7  Cranch,  276.    2  GaU.  101. 
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CHAPTER    XIX. 

TIU  Practice  of  the  American  Admiralty  Courts^  kistorieattf 

considered. 

^  346.  It  has  been  remarked,  that  the  grant  of  the  jurisdiction 
in  all  Admiralty  and  Maritime  cases,  was  made  total,  because 
these  cases  are  in  some  sort  international,  and  at  least  are  of 
such  character,  as  to  render  it  eminently  proper  that  they  should 
be  subject  to  the  legislation  and  control  of  the  Greneral  Govern* 
ment,  instead  of  being  subject  to  the  fluctuating  and  various 
regulations  of  the  State  Governments,  which,  from  the  necessity 
of  the  case,  could  have  no  common  arbiter,  and  could  not  fail  to 
be  found  disagreeing  from,  or  conflicting  with,  that  great  sys- 
l«m  of  maritime  law  which  the  interests  of  commerce  requife 
to  be  maintained  in  its  unity  and  integrity.  For  an  analogous 
reason,  the  Admiralty  Courts  of  the  United  States  could  not  UA\ 
to  be  more  useful  and  more  acceptable  to  the  people,  as  their 
practice  should  be  simplified,  and  made  the  same  in  every  part 
of  the  United  States.(a) 

i  347.  The  practice  in  the  courts  of  the  United  States,  sitting 
as  courts  of  common  law,  was  made  to  conform  to  that  of  the 
Supreme  Courts  of  the  respective  states.  As  all  the  states  had 
courts  of  common  law,  to  which  the  citizen  usually  resorted, 
and  with  whose  mode  of  proceeding  he  was  acquainted,  it  was 
not  desirable  that  the  general  government  should,  in  that  mat* 
ter,  introduce  an  inconvenient  novelty,  or  establish  a  uniformity 
of  practice  which  could  hardly  fail  to  be  burdensome.  On  the 
other  hand,  the  Admiralty  and  Maritime  jurisdiction  was,  by 
the  Constitution,  entirely  transferred  from  the  states  to  the  gene- 
ral government,  and  made  a  purely  federal  jurisdiction,  of  limited 
extent  and  peculiar  character,  and  it  was  equally  desirable  that 
it  should  be  uniform  throughout  the  states,  as  well  as  conform- 
able to  the  course  of  proceedings  in  the  Admiralty  Courts  of 


(a)  BeUa'  Pnc  Art  zi?. 
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other  nations,  and  of  the  separate  states,  before  the  adoption  of 
the  Constitution. 

}  348.  The  act  to  establish  the  judicial  system  of  the  Uaifel 
States,  was  passed  on  the  24th  September,  1789,  and  five  days 
t.bereafter,  on  the  29th  of  the  sarif^ihonth  was  passed  the  "  Act 
tx)  regulate  the  processes  in  thewourtsof  the  United  Stated." 
This  act,  adopted  as  the  practice  of  the  Courts  of  the  United 
States,  in  the  respective  states,  in  suits  at  common  law,  the 
practice  of  the  Supreme  Courts  of  the  states,  and  provided  also 
that  "The  forms  and  modes  of  proceedings  in  causes  of  Equity 
cmd  of  Admiralty  and  Maritime  jurisdiction,  shall  be  according 
to  the  course  of  the  civil  law.^^     This  act  was,  by  its  own  pro- 
vision, to  continue  in  force  until  the  end  of  the  next  session  of 
Congress,  and  no  longer.    Its  necessary  effect  was,  however,  to 
start  the  courts  on  that  system  of  practice,  and  really  to  impose 
upon  them,  in  Admiralty  and  Maritime  cases,  the  civil  lawprac: 
lice,  as  that  under  which  they  must  continue  to  administer 
Justice,  even  after  the  expiration  of  that  act,  until  further  proW- 
sion  should  be  affirmatively  mdde.(o) 

h  349.  This  adoption,  however,  of  the  course  of  the  civil  law, 
without  modification  or  exception,  could  not  fail  to  be  some- 
what embarrassing,  by  keeping  the  courts  fettered  by  many; 
rules  and  proceedings,  which  in  the  Admiralty  and  Maritime 
Courts  of  other  countries  to  which  ours  were  to  be  assimilated, 
had  long  before  been  directly  abrogated  or  allowed  by  tacit 
neglect  to  give  place  to  simpler  and  less  technical  proceedings ; 
and  might,  in  a  measure,  defeat  the  very  unity  and  uniformity 
which  it  was  intended  to  establish.  Accordingly,  in  1792,  the 
Congress  passed  the  act, "  For  regulating  processes  in  the  Courts 
of  the  United  States,'^  which  provided  that  the  forms  of  writs, 
executions  and  other  process  except  their  style,  and  the  forms 
and  modes  of  proceedings  in  suits  of  Admiralty  and  Maritime' 
jorisdiction,  should  be  according  to  the  principles^  rules  and 
usages  which  belong  to  Courts  of  Admiralty j  as  contradis^ 
anguished  from  courts  of  common  law.    Subject,  however,  to 


(a)  Proceij  Ant  of  1789,  §  <2.    3  Bior.  Laws,  U  8.  73. 
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luch  alterations  and  additions,  as  the  said  courts  should  in  their. 
discretion  deem  expedient,  or  to  such  regulations  as  the  Supreme 
Court  of  the  United  States  should  think  proper  from  time  to 
time,  hy  rule  to  prescribe  to  any  Circuit  or  District  Court  con- 
cerning the  same.(a) 

.  350.  Under  this  act  of  1!M2,  the  practice  of  the  courts  in 
admirahy  and  maritime  cases  has  maintained  its  characteristic 
xesemblance  to  the  principles,  rules  and  usages  of  Courts  of 
Admiralty.  The  courts,  however,  in  the  different  districts,  have 
differed  from  each  other  in  many  of  the  less  important  details, 
quite  as  much  as  the  whole  have  differed  from  the  Admiralty 
*  Courts  of  other  countries,  while  in  all  can  be  traced  the  evidence 
of  their  common  descent  from  the  practice  of  the  civil  law. 

§  351.  The  primitive  Roman  law  suit  had  few  details  and 
little  machinery.  The  plaintiff  himself,  without  writ,  seized  his* 
adversary  by  the  neck,  and  took  him  by  force  before  the  Prae- 
tor. The  plaintiff  told  his  grievance ;  the  defendant  his  de- 
fence ;  proof  was  taken  i|Lggcessajy  ;  the  cause  was  decided 
without  delay  ;  and  if  the  cBafHr  was  not  paid,  the  defendant 
was  confined  as  a  criminal,  or  payment  was  enforced  by  a 
forcible  sale  of  his  property.  Necessity  and  convenience  trans 
formed  the  power  to  arrest  from  the  party  himself,  to  officers  of 
justice  appointed  for  the  purpose.  The  order  of  the  judge  then 
became  necessary,  which  soon  ripened  into  a  process  or  citation. 
The  judge  required  a  written  statement  of  the  plaintiff's  case, 
which  soon  became  the  libel.  Security  to  appear  and  to  pay 
the  debt  or  bail,  took  the  place  of  forcible  detention;  and  a 
written  statement  of  the  defence  was  demanded  instead  of  a 
verbal  one.  Delays  ensued — ingenuity,  and  wisdom,  and  elo- 
(][uence  were  put  in  requisition — and  from  thence  sprung  the 
legal  profession,  and  from  their  acuteness  and  habits  of  analy- 
siS}  grew  inevitably  and  insensibly  a  complicated  and  technical 
system  of  proceedings  which  had  come  to  the  greatest  perfection 
of  strictness  in  the  lime  of  the  Empire,  many  of  the  details 
of  which  are  now  unknown ;  and  although  Brown  asks  with 


(«)  DunUp  Prac.  72,  79.    3  Dal.  320     10  Wheat  473.     6Cond.  194.     Proc 
▲ot  of  1792.  ^  3.    S  Bior.  Uw  U.  S.  999. 
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emphasis — "  How  can  the  practice  of  the  Admiralty  Court  be 
intelligible  without  knowing  the  practice  of  the  civil  law?* 
And  Ijord  Hardwicke  says — "  The  Court  of  Admiralty  always 
proceeds  according  to  the  rules  of  the  civil  law."  This  is  true 
only  in  a  very  general  sense.(a) 

§  352.  The  course  of  a  law  surt  in  ancient  Rome,  so  far  as 
it  can  be  now  ascertained,  and  even  as  it  exists  at  this  time  in 
the  countries  subject  to  the  civil  law,  after  many  centuries  of 
modifications  and  meliorations  is  only  of  the  same  type  with 
a  suit  in  Admiralty,  as  conducted  in  modern  days.    And  the 
study  of  that  wonderfully  refined  and  artificial  mode  of  pro- 
ceeding, in  ail  its  details  of  subdivision  and  systematic  distribu- 
tion of  subjects,  cannot  fail  to  have  a  salutary  effect  upon  the 
mind  of  the  student  in  furnishing  him  a  careful  analysis  and 
classification  of  all  the  elements  of  a  complete  system  of  reme* 
dies  through  the  medium  of  courts  of  justice,  and  could  not  he 
without  its  advantage  in  showing  him  the  origin  of  many 
actual  rules  of  practice  in  Courts  of  Admiralty,  still  the  devia-r 
tion  from  that  original  type  is  so  wide,  and  so  great  a  proportion  of 
the  details  have  been  wisely  allowed  to  fall  into  disuse,  that  I 
shall  not  attempt  to  furnish  even  a  synopsis  of  the  Roman 
practice.    Nor  shall  I  attempt  to  elucidate,  much  less  to  cover  up 
or  encumber  that  which  is  in  its  nature,  simple,  intelligible  and 
natural  by  the  obsolete  learning  and  multifarious  technicalities 
of  earlier  periods  or  other  countries  ;   I  shall  endeavor,  only,  in 
as  simple  and  intelligible  a  manner  as  practicable,  to  give  the 
actual  practice  of  the  courts  of  the  United  States  in  Admiralty 
and  Maritime  causes.     In  doing  so,  I  shall  not,  however,  attempt 
to  collect  the  local  rules  of  the  various  courts  in  which  diversity 
exists.    Such  a  course  would  only  tend  to  keep  up  a  diversity 
which,  in  time,  might  lead  to  the  establishment  of  several  sys- 
tems of  Admiralty  practice,  instead  of  that  thorough  uniformity 
which  should  be  established  in  all  the  Courts  of  Admiralty  and 
Maritime  jurisdiclion.(6) 


(«)  Dunlap  PfBC.  73,  75.    Ware,  299.     2  Brown,  607.     I  Alk.  295.    Wwp, 
298. 
(6)  Danlap  Prtc.  79. 
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}  353.  The  actual  Admiralty  practice  of  modem  times,  is  in 
truth,  so  natural  and  simple,  that  it  is  not  easy  to  see  why  any 
diversity  should  exist  in  the  established  practice.  The  devia- 
tions from  a  universal  and  uniform  system  of  proceedings  which 
may  be  necessary  in  particular  cases,  may  well  enough  be  left  to 
the  discretion  of  the  court,  to  be  exercised  as  the  circumstances  of 
the  case  may  demand,  without,  in  any  manner,  affecting  the 
general  rule.  The  Congress  seems  to  have  felt  the  importance 
df  this  uniformity,  and  with  a  view  more  fully  to  secure  it,  to 
have  passed  the  act  of  August  23, 1843.  Sections  six  and  seven 
are  as  follows  :(a) 

§  354.  "  Sec.  6.  That  the  Supreme  Court  shall  have  full  power 
and  authority,  from  time  to  time,  to  prescribe,  and  regulate,  and 
alter,  the  forms  of  writs  and  other  process  to  be  used  and  issued  in 
the  District  and  Circuit  Courts  of  the  United  States,  and  the 
forms  and  modes  of  framing  and  filing  libels,  bills,  answers, 
and  other  proceedings  and  pleadini^s,  in  suits  at  common  law 
or  in  Admiralty  and  in  Equity  pending  in  the  said  courts,  and 
also  the  forms  and  modes  of  taking  and  obtaining  evidence,  and 
of  obtaining  discovery,  and  generally  the  forms  and  modes  of 
proceeding  to  obtain  relief,  and  the  forms  and  modes  of  drawing 
up,  entering  and  enrolling  decrees,  and  the  forms  and  modes  of 
proceeding  before  trustees  appointed  by  the  court,  and  generally 
to  regulate  the  whole  practice  of  the  said  courts,  so  as  to  pre- 
vent delays,  and  to  promote  brevity  and  succinctness  in  all 
pleadings  and  proceedings  therein,  and  to  abolish  all  unneces- 
sary costs  and  expenses  in  any  suit  therein. 

§  355.  "  Sec.  7.  That,  for  the  purpose  of  further  diminishing  the 
costs  and  expenses  in  suits  and  proceedings  in  the  said  courts,  the 
Supreme  Court  shall  have  full  power  and  authority,  from  time 
to  time,  to  make  and  p: escribe  regulations  to  the  said  District 
and  Circuit  Courts,  as  to  the  taxation  and  payment  of  costs  in  all 
suits  and  proceedings  therein  ;  and  to  make  and  prescribe  a 
table  of  the  various  items  of  costs  which  shall  be  taxable  and 


{m;  5  Stat,  at  Largo,  518. 
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allowed  in  all  suits,  to  the  parties,  their  attorneys,  solicitors,  and 
proctors,  to  the  clerk  of  the  court,  to  the  marshal  of  the  district, 
and  his  deputies,  and  other  officers  serving  process,  to  witnesses, 
and  to  all  other  persons  whose  services  are  usually  taxable  in 
bills  of  costs.  And  the  items  so  stated  in  the  said  table,  and 
none  others,  shall  be  taxable  or  allowed  in  bills  of  costs; 
and  they  shall  be  fixed  as  low  as  they  reasonably  can  be,  with 
a  due  regard  to  the  nature  of  the  duties  and  services  which 
shall  be  performed  by  the  various  officers  and  persons  aforesaid, 
and  shall  in  no  case  exceed  the  costs  and  expenses  now  authoF* 
ized,  where  the  same  are  provided  for  by  existing  laws." 

i  356.  Under  that  act,  the  Supreme  Court,  in  1844,  adopted 
"  Rules  of  Practice  of  the  Courts  of  the  United  States,  in  cau- 
ses of  Admiralty  and  Maritime  Jurisdiction,  on  the  Instance 
side  of  the  Court — in  pursance  of  the  act  of  23d  August,  1842, 
chap.  188."     These   rules,  although,  in  many  respects,  im- 
perfect as  a  system  of  practice,  lay  down  and  establish  the. 
leading  and  characteristic  outlines  of  the  Admiralty  practice, 
leaving  the  District  and  Circuit  Courts,  to  regulate  the  practice 
of  these  courts,  respectively,  in  such  manner  as  they  shall  deem 
most  expedient  for  the  due  administration  of  justice  in  suits  in 
•Admiralty,  in  all  cases  not  provided  for  by  the  rules  adopted  by 
the  Supreme  Court.(a)    Those  rules,  also,  pre-suppose  a  know- 
ledge of  the  general  course  of  Admiralty  practice,  and  of  many 
of  its  details,  as  it  has  come  to  us  from  the  civil  law  courts,  on 
the  Continent,  modified  in  England  by  the  practice  of  the  Ec- 
clesiastical Courts  and  the  Court  of  Chancery,  and  to  those 
who  are  already  familiar  with  the  course  of  Admiralty  proceed- 
ings, those  rules  are  the  clear  and  easily  understood  introduc- 
tion of  a  most  salutary  reform  in  the  Admiralty  practice — 
abolishing  and  rendering  unnecessary  many  of  the  cumbrous 
and  useless  forms  and  proceedings  which,  in  earlier  periods, 
perhaps,  were  not  without  practical  benefit    The  power  to  re- 
gulate the  costs  and  fees,  conferred  by  the  7th  section  of  the 

act,  has  not  yet  been  exercised,  although  a  general  regulation 
and  tariff  of  fees  is  greatly  needed. 

~ —  — — — ^— — — ^^— ^-^-^-^-^.^^^^^.^-^ 

(<)  Role  46.    These  Roles  are  inserted  at  length  in  the  Appendix— fid  Index. 
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i  357.  The  publication  of  those  rules  seems  to  furnish  an  oc* 
<!asion  for  a  simple  commentary  upon  them,  embracing  a 
straightforward  account  of  the  proceedings  in  Admiralty  suits, 
in  which  so  much  of  the  universal  law  and  traditionary  practice 
of  the  courts,  should  be  united  with  the  rules  of  the  Supreme 
Court,  and  methodically  arranged,  as  should  be  necessary  to 
furnish  a  useful  book  of  instruction  for  learners,  and  a  conye- 
nient  manual  for  the  more  experienced  practiser,  and,  at  the 
same  time,  tend  to  make  the  practice  uniform  throughout  the 
Vnited  States. 

It  will  be  seen  that  they  apply  equally  to  all  the  courts  of  the 
United  States,  as  well  the  Supreme  and  the  Circuit  Courts,  as 
the  District  Courts,  in  Admiralty  and  Maritime  cases.  As  has 
heen  observed,  many  matters  of  minor  detail  have  been  left  to 
he  prescribed  by  the  courts  themselves,  by  their  own  rules,  and 
many  others  to  be  disposed  of  as  they  arise,  according  to  the  dis- 
cretion of  the  sitting  judge.  In  those  matters  of  minor  detail,  in 
stead  of  stating  the  practice  of  several  districts,  that  of  the 
Southern  District  of  New  York  is  alone  given. (a)  The  Ad- 
miralty business  of  that  district  has  hitherto  heen  more  than 
that  of  all  the  United  States  besides,  and  for  about  a  quarter  of 
a  century,  has  beeif  administered  by  a  judge,  "^iw^i/ari  diti- 
gentia,  incredibili  ifidustria,^^  who  has  derived,  from  his  various 
learning  and  unequalled  experience  in  such  cases,  that  great 
practical  wisdom  which  has  characterized  his  decisions. 


(•)  The  Ralef  of  the  Diitrict  Coart  for  the  Soothern  Dietrict  of  New  Toric,  U9 
itaterted  st  length  ia  the  Appendix — Tid.  Index.  lu  all  caaee  in  which  the  RoletoC 
tkm  Sopreme  Conit  hsTo  regulated  the  practice,  thoee  of  the  Dietrict  Court  are*  tC 
eoaiae»  abrogated. 


CHAPTER    XX. 

T%e  General  Character  and  Course  of  Admiralty 

Proceedings. 

§  358.  This  court,  as  before  stated,  is  bound  to  determine  the 
cases  submitted  to  its  cognizance,  upon  equitable  principles,  and 
according  to  the  rules  of  natural  justice.  This  principle  of  the 
maritime  Law  pervades  also  the  whole  Practice  of  the  Admiral- 
ty in  the  United  States.  The  grand  object  of  doing  justice  be- 
tween the  parties  is  superior  to  technical  rules  and  forms,  and 
where  the  stricter  practice  of  the  English  common  law,  or  the 
civil  law,  would  turn  a  party  out  of  court,  or  defeat  or  pervert 
justice,  by  considering  an  arbitrary  rule  of  proceeding  as  para- 
moont  to  all  other  considerations,  the  American  Admiralty 
finds,  in  the  educated  reason  and  cultivated  discretion  of  the 
ooart,  the  means  of  defeating  chicanery,  rectifying  mistakes, 
8uppl3^g  deficiencies,  and  suggesting  to  the  party  the  means 
of  reconstructing  his  case,  if  necessary,  without  the  loss  of  such 
real  progress  as  he  may  have  already  made.(a) 

§  369.  Suits  and  proceedings  in  Admiralty  are  divided  into 
two  great  classes — suits  and  proceedings  in  rem,  and  suits  and 
proceedings  in  personam. 

Suits  in  rem,  are  against  a  thing  itself,  and  the  relief  sought 
is  confined  to  the  thing  itself,  and  does  not  extend  to  any  per- 
sons. Suits  in  personam,  on  the  other  hand,  are  against  a 
person,  and  the  relief  is  sought  against  him  without  reference 
to  any  specific  property  or  thing.  In  a  suit  in  rem,  unless  some 
one  intervenes  and  assumes  the  responsibilities  of  the  contro- 
versy, the  power  and  process  of  the  court  is  confined  to  the 
thing  itself,  and  does  not  reach  either  the  person  or  the  other 


(•)  ADta,  (  41,  321.    8  Pet  538.     1  Hag.  357.     3  Mas.  955.    Ibid,  343. 
Ware,  355. 
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property  of  its  owner.  In  a  suit  in  personam^  the  court  is  con- 
fined to  the  rights  and  Uabilities  of  the  person,  and,  in  its  exe- 
cution proceeds  against  his  property  generally,  without  any 
regard  to  its  relation  to  the  matter  in  controversy.(a) 

^  360.  There  are  no  criminal  proceedings  in  rem.  The  only 
cases  of  quasi  criminal  and  penal  character,  are  those  for  the 
enforcement  of  the  penalties  and  forfeitures  which  are  imposed 
by  law  upon  property  afloat,  under  the  navigation  and  rerenue 
laws.  They  are,  like  other  cases  in  rem^  classed  with  ciril 
causes,  and  are  tried  without  the  intervention  of  a  jury.(6) 

§  361.  In  certain  cases  the  proceedings  in  rem  and  the  pro- 
ceedings in  persofiam,  may  be  united  in  the  same  suit,  for  the 
purpose  of  more  complete  justice. 

§  362.  One  of  the  attempts  to  limit  the  jurisdiction  of  the 
Admiralty,  consists  of  a  denial  of  its  power  to  entertain  a  suit 
in  personam.  In  England,  and  in  this  country  on  Elngliah 
authority,  it  has  been  said,  that  since  the  venue  has  become 
immaterial,  the  courts  of  common  law  are  competent  to  gire 
reUef  in  all  personal  actions  ;  and  that  when  the  common  law 
can  give  relief,  the  Admiralty  has  no  jurisdiction  ;  and  that  the 
Admiralty  has  jurisdiction  in  rem  only  because  the  comnoon 
law  has  no  power  to  proceed  in  rem.  This  point  has  been 
urged  with  some  emphasis,  although  almost  all  the  earlieit 
English  cases,  and  many  of  the  latest,  are  cases  in  periamam* 
Gierke,  in  his  Practice,  devotes  the  first  and  largest  portkn  of 
the  work  to  proceedings  in  personam.  The  same  is  tmeol 
Boyd,  in  his  proceedings  of  the  Scotch  Admiralty.  Suits  tn 
personam  have  always  been  of  constant  occurrence  in  theoooli- 
nental  courts  of  Admiralty,  and  it  is  the  usual  mode  of  proceed- 
ing there  ;  and  they  constituted,  in  all  periods,  a  lai^e  portion  of 
the  business  of  the  British  Colonial  Courts  of  Vice-Admiralty, 
before  the  American  Revolution ;  and  since  that  period,  in  the 
English  Admiralty,  at  home,  and  in  our  own  courts,  suits  in 


(a)  Dunlap  Prac.  80.  (6;  7  Cranch.  112. 


GENERAL  COURSE  OF  PROCEEDING.  203 

per<9onafn  are  of  frequent  occurrence.  It  is  only  remarkable 
thsL^  judges,  of  distinguished  learning  and  acuteness,  should 
ever  have  been  mystified  on  the  subject. 

Wlierever  there  is  personal  liability  in  a  maritime  cause  of 
ac^on,  ^^  personal  contracts  and  injuries  which  concern  naviga- 
tiozi.,"  the  right  may  be  enforced  by  a  suit  in  personam^  in  the 
Admiralty. 

A^Therever  there  is  a  maritime  lien  on  a  thing,  the  lien  may  be 
enforced  by  a  suit  in  rem^  in  the  Admiralty^a) 

§  363.  The  party  complaining  is  called  the  Libellant — ^the 
pc^^y  resisting  is  called  tbe  Claimant,  in  a  suit  in  rem^  because 
his  right  to  appear  or  intervene,  depends  upon  his  claiming  the 
Property  or  some  interest  in  it  In  some  cases,  a  party  is 
t^^ught  in  agftinst  whom  no  substantial  relief  is  sought,  but 
who,  from  his  position  or  relation  to  the  controversy,  is  bound 
to  axiswtff  the  libel ;  in  that  case,  he  is  more  properly  called  the 
Respondent  In  suits  in  personam^  the  party  who  defends  is 
^^•Ually  called  the  Defendant.  Both  parties  are  actors.  The 
Ubellant  is  also  sometimes  called  Promovent — Actor — Plaintiffl 
The  defendant  is  sometimes  called  Reus  Impugnant — Interve- 
▼ant — ^Intervenor.(6) 

%  364.  The  familiar  principle,  that  all  the  parties  to  a  suit 
^^  bound  by  the  decree,  has  its  widest  application  in  cases  of 
^^^lEiimlty  suits  and  proceedings  in  rem.  The  decree,  as  has 
^'^^  remarked,  can  only  dispose  of  the  thing,  but  so  far  as  the 
.  ^S  u  concerned,  all  the  world  are  boimd  by  the  decree ;  that 
^^  te  say,  a  decree  as  to  the  title,  or  possession,  or  sale,  or  for- 
^^ttu^  of  the  thing,  binds  all  the  world.  No  man  is  allowed  to 
^<>le  in  and  say,  that  the  decree  does  not  bind  him,  and  that 
^  Will  have  the  matter  re-tried ;  and  this  is  because  all  the 
^"'^rtfi  are  parties  to  the  suit  By  the  regular  process  of  the 
^^^rt,  all  parties  who  have  any  interest  in  the  thing,  are  warned 


-.  ^*)    9  Brow.  Ad.    Additional  observatioDs  at  the  end  of  the  Tolaroe.     Ante* 
^  ^^.  55  to  59,  93  to  96,  104  to  107,  115.  116. 126,  151,  203. 
,w.^^)    DoDlap   Prae.  84.    4  Cranch,  2.    2  Blow.  Civ.  428,  432.    Wood  CW.  339. 
^^''^  375. 
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to  eome  in  and  defend  it ;  and  it  is  therefore  said  that  the  whole 
world  are  parties  in  an  Admiralty  cause,  and  therefore,  the 
whole  world  is  bound  by  the  decision.(a) 

i  366.  The  reason  on  which  this  dictum  stands,  will  deter- 
mine its  extent.  Every  person  may  make  himself  a  party,,  and 
appeal  from  the  sentence.  But  notice  of  the  controversy  is 
necessary  in  order  to  become  a  party  ;  and  it  is  a  principle  of 
natural  justice  of  universal  obligation,  that  before  the  rights  of 
an  individual  be  bound  by  a.  judicial  sentence,  he  shall  have 
notice,  either  actual  or  implied,  of  the  proceeding  against  him. 
Where  these  proceedings  are  against  the  person,  notice  is  served 
personally  or  by  publication.  Where  they  are  in  rem,  notice  is 
served  upon  the  thing  itself.  This  is,  necessarily,  notice  to  all 
those  who  have  any  interest  in  the  thing  ;  and  it  is  reasonahle, 
because  it  is  necessary,  and  because  it  is  the  part  of  common 
pmdence  for  all  those  who  have  any  interest  in  it,  to  gnmrd  that 
interest  by  persons  who  are  in  a  situation  to  protect  it  Evvry 
person,  therefore,  who  can  assert  any  title  to  a  vessel,  has  con* 
stmctive  notice  of  her  seizure,  and  may  fairly  be  considered  ts 
a  party  to  the  libel,  but  those  who  have  no  interest  in  the  vessel 
which  could  l>e  asserted  in  a  Court  of  Admiralty,  have  no  notice 
of  the  seizure,  and  can,  on  no  principle  of  justice,  be  considered 
as  parties  in  the  cause,  so  far  as  respects  the  vessel.(6) 

i  366.  He  that  has  a  maritime  suit  to  prosecute,  sets  forth,  in 
writing,  addressed  to  the  judge  of  the  court,  his  claim,  circnm- 
stantially  and  intelligibly,  with  the  greatest  simplicity  and 
conciseness,  and  closes  with  a  prayer  for  the  relief  which  he 
desires.  This  is  called  a  Libel,  from  the  latin  libelluSj  a  little 
book.  It  is  signed  by  the  party,  and  verified  by  his  oath,  and 
presented  to  the  clerk  of  the  court,  with  security  when  neces- 
sary, who  files  it  and  issues  the  proper  process  to  the  Mar^al 
of  the  district,  who  executes  it  according  to  its  direction,  and 
takes  the  security  required  by  law.(c) 


(«}  3  Hagg.  132.    3  Price,  109.    9  Cranch,  144. 

(6)  9  Cranch,  144. 

(c)  B«IU'  Prac.  16.     Ware,  3^5. 
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1 367.  The  defendant  appears,  and  in  the  same  circumstan- 
tial, simple,  and  concise  manner,  sets  forth,  in  writing,  what 
he  has  to  say  in  answer  and  defence  to  the  suit.  This  is 
called  an  Answer  which  being  signed  and  sworn  to,  is  also  filed 
with  the  clerk.  The  libellant,  then,  if  he  desires  to  dispute 
the  answer,  files  a  general  denial.  This  is  called  a  Replication 
— and  the  cause  is  at  issue. 

{  368.  If,  however,  the  defendant  finds  that,  on  the  libel  it- 
self^ the  libellant  ought  not  to  have  the  relief  for  which  he 
prajrs,  or  that  the  court  have  not  jurisdiction,  instead  of  an- 
swering the  facts  alleged  in  the  libel,  he  may  except  to  the 
libel,  stating,  in  written  exceptions,  the  points  in  which  he  con- 
siders the  libellant's  case  defective.  Or,  if  he  have  any  single 
fisict  which  should  constitute  a  complete  bar  to  the  action,  he 
may  set  that  up  alone,  in  an  exceptive  allegation,  and  rely  upon 
it  as  a  bar,  or  he  may  unite  the  whole  in  an  answer — answer- 
ing as  to  all  the  facts  in  the  libel,  and  setting  up  others  in  avoi- 
dance or  in  bar,  and  stating  his  exceptions  to  the  libel — and 
derive  the  same  advantages  from  them  as  if  he  had  set  them 
up  in  separate  pleadings.  It  was  formerly  held,  that  objections 
to  the  jurisdiction  should  be  set  up  at  the  commencement  of  the 
proceedings,  but  it  is  now  well  settled,  that  objection  to  the  ju- 
risdiction may  be  taken  at  any  stage  of  the  proceedings. 

This  is  true,  however,  in  its  full  extent  only,  where  the  want 
of  jurisdiction  springs  from  the  subject  matter  of  the  action. 
Where  it  is  merely  a  matter  of  personal  exemption  or  privilege, 
the  court  will,  if  practicable,  hold  that  the  appearance  and 
answer  of  the  defendant  is  a  waiver  of  the  exemption  or  pri- 
Tilege.(a)  In  like  manner,  the  libellant  may,  instead  of  putting 
in  a  general  replication,  put  in  a  special  replication,  setting 
up  new  matter — or  he  may,  before  putting  in  his  replication, 
except  to  the  answer  for  scandal,  impertinence,  or  insufficiency, 
and  submit  its  form  or  its  substance  to  the  decision  of  the  court, 
before  incurring  the  expense  of  a  trial. 


(c)  Beits'  Prae.  52.     7  Jur.  659.      1  Hag.  Ee.  185.     3  Hag.  173.     nud.  340. 
Ibid  337.     1  W.  Rob.  62.     Ibid.  293.    7  Jur.  659.    1  Cortiai,  481.    Ware,  332. 
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}  369.  Whenever  a  party  desires  the  order  of  the  court,  regu- 
lating, correcting,  modifying,  or  arresting  the  proceedings  in  a 
cause,  or  where  any  one  desires  to  institute  proceedings  of  an 
independent  or  summary  character,  without  any  formal  suit  or 
process — of  which  the  exerciseof  Admiralty  powers  furnish  many 
instances — a  Petition  or  Motion  is  the  usual  mode  of  bringing 
the  matter  originally  before  the  court,  and  the  matter  i«  carried 
to  its  final  result,  without  the  introduction  of  witnesses  or  the 
usual  forms  of  a  trial. 

If,  during  any  stages  of  the  cause,  security  be  required,  it  is 
usually  given  by  stipulation,  not  under  seal,  instead  .of  by  bond 
or  recognizance  under  seal. 

i  370.  The  rules  of  Pleading  in  Admiralty  do  not  require  all 
the  technical  precision  and  accuracy  which  is  necessary  in  the 
practice  of  the  courts  ot  common  law,  but  they  require  that  the 
cause  of  action  should  be  plainly  and  explicitly  set  forth,  in 
clear  and  intelligible  language,  so  that  the  adverse  party  may 
understand  what  is  the  precise  charge  which  he  is  required  to 
answer  and  make  up  an  issue  directly  upon  the  charge.  Since 
the  evidence  must  be  confined  to  the  matters  put  in  issue  by 
the  pleadings,  and  the  decree  must  follow  the  allegations  and 
proofs,  the  pleadings  cannot  fail  to  be  of  great  importance, 
and  good  pleading  is  nowhere  more  important,  or  more  charac 
teristic  of  the  best  professional  ability  than  in  Admiralty  .(a) 

^371.  There  are  no  established  or  necessary  Forms,  to  which 
the  pleadings  or  other  proceedings  or  entries  must  conform —  a 
party  is  at  liberty  to  adopt  such  form  and  such  phraseology  as 
may  best  suit  his  taste,  taking  care  that,  in  appropriate  lan- 
guage, he  bring  his  matter  fully  and  intelligibly  before  the 
court  It  is,  nevertheless,  shown  by  universal  experience,  that 
well  framed  and  appropriate  forms,  for  the  various  steps  of  ju- 
dicial proceedings,  greatly  contribute  to  the  convenience  of  sui- 
tors and  proctors,  and  promote  that  certainty,  regularity,  and 


(c)  Ware,  57.     Ibid.  357. 
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intelligibility,  which  constitute  the  perfection  of  such  proceed* 
ings,  and  that  uniformity  which  is  so  desirable.(a) 

There  are  inserted  in  the  text  only  such  characteristic  forms 
as  may  be  necessary,  for  the  purpose  of  illustration  and  direc- 
tion, and  there  is  added^  at  the  end  of  this  volume,  a  more  com- 
plete collection  of  forms,  adapted  to  American  Admiralty  practice, 
than  has  been  before  brought  together.  Reference  will  be  made 
to  them,  as  the  subjects  are  considered  in  the  course  of  this 
work,  and  they  will  be  referred  to  in  the  index. 


(a)  BetU*  Prac  17,  18. 


CHAPTER    XXI. 

Practice  of  the  District  Court. —  The  Libel. 

\  372.  No  process  can  issue  from  the  District  Court  till  the 
libel  is  filed  in  the  Clerk's  office,  from  which  the  process  is  to 
issue.  The  principles  of  the  practice  in  this  respect  being,  that 
no  process  should  issue  except  as  the  act  of  the  court,  and  that 
the  court  cannot  exercise  a  proper  discretion  in  issuing  the 
process  till  the  cause  of  action  is  properly  placed  before  it,  under 
the  solemnity  of  an  oath,  with  a  proper  prayer  for  reliefl  The 
first  proceeding  is,  therefore,  the  Libel  or  Information.  It  is 
called  a  Libel  in  suits  by  individuals — an  Information  or  Libel 
of  Information,  in  suits  by  the  government.  Libels  on  behalf 
of  the  government  are  not  required  to  be  sworn  to.(a) 

h  373.  The  Libel  is  a  statement  of  the  case  upon  which  the 
libellant  founds  his  right  to  recover,  closing  with  a  prayer  for 
the  proper  relief  It  should  contain — the  address  to  the  Court — 
a  statement  of  the  names  of  the  parties — the  general  nature 
of  the  action  —the  facts  which  entitle  the  party  to  recover — a 
prayer  for  the  relief  which  the  party  seeks — and  for  the  process 
by  which  the  adverse  party  or  thing  is  to  be  brought  before  the 
court.(6) 

The  following  is  the  form  of  a  libel  in  personam : — 

§  374.  <'  To  the  Honorable  Samuel  R.  Betts,  Judge  of  the 
District  Court  of  the  United  States  for  the  Southern  District 
of  New  York : 

"  The  Libel  of  Ebenezer  N.  Hinckley,  of  the  city  of  New 
York,  Mariner,  against  David  L.  Robinson,  of  the  same  city, 


(c)  S.  C.  Rale  I.    Donlap  Prao.  Ill,  113.    Wsre  R  385. 
(*)  BetU'  Pne.  18.    HaU'i  Prae.  191.    Donlap  Prac  119. 
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3fercbant,  owner  of  the  ship  Majestic,  in  a  cause  of  contract, 
«ivil  and  maritime,  alleges  as  follows : 

§  375,  "  First.  That  said  David  L.  Robinson  was,  at  the  time 
in  this  article  mentioned,  owner  of  the  ship  Majestic,  of  New 
York,  and  said  ship  was  lying  in  said  port ;  and  being  such 
owner,  sometime  in  the  month  of  December,  in  the  year  eighteen 
hundred  and  thirty-seven,  the  said  Robinson  employed  the 
libellant  to  take  charge  of  and  command  said  vessel  as  master, 
for  a  voyage  from  New  York  to  Antwerp  in  Belgium — thence 
to  such  other  port  or  ports  as  might  be  deemed  expedient,  and 
back  to  a  port  of  discharge  in  the  United  Stales,  at  the  wages  of 
sixty  dollars  per  month.  And  that  in  pursuance  thereof,  the 
libeUant  entered  on  board,  and  took  charge  of  said  ship  as 
master  thereof,  on  or  about  the  eighth  day  of  the  said  month 
of  December. 

i  376.  "  Second.  That  the  said  vessel  having  taken  on  board 

a  cai^,  the  libellant  as  master  proceeded  with  her  for  the  port 

of  Antwerp.    That  owing  to  the  ice,  they  were  entirely  unable 

to  reach  Antwerp  at  that  time,  but  were  forced  to  put  into 

Odwos  in  England,  where  they  remained   until   they  were 

enaUed  by  the  thawing  of  the  ice,  to  reach  Antwerp.    That 

they  safely  arrived  at  Antwerp,  and  there  discharged  the  cargo, 

and  made  freight.    That  the  libellant  then  proceeded  with  said 

Vessel  in  ballast,  to  the  port  of  Bristol  in  England,  and  there 

took  on  board  a  cargo,  and  returned  with  said  vessel  to  the 

port  of  New  York,  where  she  arrived,  and  discharged  her  cai^ 

and  made  freight    And,  on  the  5th  day  of  December,  1838, 

the  said  voyage  for  which  the  libellant  had  so  engaged,  being 

duly' performed,  the  libellant  was  discharged  from  the  said  ship 

by  said  Robinson. 

i  377.  "  Third.  That  during  the  whole  time  the  libellant 
master  of  said  ship,  he  well  and  truly  performed  his  duty 
such  master ;  whereby  he  was  entitled  to  receive  from  the 
^^d  Robinson,  owner  as  aforesaid,  the  balance  of  his  wages, 
^jnounting  to  five  hundred  and  ninety-eight  dollars  and  up- 
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wards,  over  and  above  all  payments  and  just  deductions ;  but 
said  Robinson  has  refused,  and  still  refuses,  to  pay  the  same. 

i  378.  ^^  Fourth.  That  all  and  singular  the  premises  are  true, 
and  within  the  Admiralty  and  Maritime  jurisdiction  of  the 
United  States,  and  of  this  Honorable  Court. 

'^  Wherefore,  the  libellant  prays  that  a  warrant  of  arrest,  in 
due  form  of  law,  according  to  the  course  of  this  Honorable 
Court,  in  cases  of  Admiralty  and  Maritime  jurisdiction,  may 
issue  against  the  said  David  L.  Robinson,  and  that  he  may  be 
required  to  answer  on  oath  this  libel,  and  the  matters  herein 
contained.  And  that  this  Honorable  Court  would  be  pleased  to 
pronounce  for  the  wages  aforesaid ;  and  to  give  the  libellant 
such  other  relief  in  the  premises  as  law  and  justice  may  require. 
And  also  to  condemn  the  said  David  L.  Robinson  in  costs. 

"Ebenezer  N.  Hikcklkt. 
"Sworn,  Jan'y  10,  1838,  before  me, 

^^  George  W.  Morton,  U.  S.  Conunissioner," 

i  379.  The  address  to  the  judge  of  the  court  by  his  name 
and  his  official  description,  with  which  the  libel  should  com- 
mence, is  the  same  in  libels  of  every  class.  The  statement  of 
the  parties,  and  of  the  general  nature  of  the  action,  varies 
according  to  the  circumstances  of  each  casq.  In  libeb  in  rem 
the  simplest  form  is — 

"  The  libel  of  A.  B.  of  the  city  of  Boston,  merchant,  against 
the  ship  Seabird,  whereof  C.  D.  is,  or  lately  was  master,  her 
tackle,  apparel  and  furniture,  and  also  against  all  persons  law- 
fully intervening  for  their  interest  therein,  in  a  cause  of  contract 
civil  and  maritime,  alleges  as  follo.w."(a) 

Parties  in  the  Libel. — Libellanis. 

i  380.  The  party  really  entitled  to  the  relief  should  always 
be  made  libellant  The  practice  of  instituting  a  suit  in  the 
name  of  one  person  for  the  benefit  of  another,  to  whom  the  right 


(«)  &  C.  Rale  33.    Vide  the  yariouf  precedenU  of  Libeli  refemd  to  in  tk* 
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has  been  transferred,  and  of  making  one  person  libellant  as  the 
representative  of  many  others,  does  not  obtain  in  Admiralty— 
though  in  cases  of  salvage,  and  some  other  cases,  something 
analogous  to  it  occurs,  as  will  be  shown. 

All  persons  entitled,  on  the  same  state  of  facts,  to  participate 
in  the  same  relief,  and  no  others,  should  be  joined  as  libellants, 
whether  the  suit  be  in  personam  or  in  rem,{a) 

i  381.  In  cases  of  salvage  service,  in  which  usually  many 
concur  with  various  degrees  of  risk  and  merit,  although  each 
man's  compensation  depends  upon  the  circumstances  of  his 
own  comparative  merit,  and  he  must  recover  upon  his  own 
case,  and  although,  usually  from  necessity,  each  must  be  a 
witness  for  his  fellows,  it  is  the  uniform  practice  for  all  to  unite 
in  the  same  suit,  as  well  those  who  actually  labor  in  making 
the  salvage,  or  those  who  are  entitled  to  share  in  the  compen- 
sation by  virtue  of  their  legal  relation  to  the  subject  matter. 
Nor  is  there  any  objection  to  any  one  or  more  of  salvors  institu- 
ting the  suit  in  their  own  names  for  the  benefit  of  all  others, 
who  shall  come  in  and  contribute  to  the  suit,  or  shall  be  ascer- 
tained to  be  entitled  to  share  in  the  salvage.    This  is,  in  a 
measure,  necessary  because  from  the  very  nature  of  a  salvage 
service,  the  salvage  is  but  one  thing,  of  which  each  man  is  enti- 
tled to  a  share  always  relative  to  that  of  the  others  and  to  the 
whole;  and  it  is  impossible  that  the  court  should  properly 
ascertain  any  one  man's  share,  without  having  the  merits  of  all 
before  it  for  definite  adjudication.(6) 

i  382.  In  suits  against  a  vessel  for  mariner's  wages,  in  cases 
provided  for  by  the  act  of  Congress  in  relation  to  seamen  in  the 
merchants'  service,  all  the  seamen  having  like  cause  of  com- 
plaint, are  required  to  join  in  the  same  suit ;  and  this  too,  al- 
though their  cases  are  necessarily  distinct,  and  each  man  must 
recover  on  his  own  contract  and  service,  entirely  independent 
of,  and  without  any  relation  to,  his  fellows.     This  rule  is 


(m)  Danlmp  Vnc.  84,  S5. 
{k)  1  Sam.  400.    8  Pet  4. 
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imposed  by  the  statute,  and  is  supposed  to  have  been  established 
simply  with  a  view  to  avoid  unnecessary  multiplicity  of  suits 
and  acciunulations  of  costs,  (a) 

i  383.  In  cases  of  seizure,  the  suit  must  be  brought  in  the 
name  of  the  United  States,  unless  otherwise  expressly  provided 
by  statute,  in  which  case  the  provisions  of  the  statute  most  be 
complied  with.  Some  officers  of  the  United  States  are  author- 
ized to  sue  in  their  official  name  in  certain  cases.(6) 

i  384.  The  master's  general  agency  for  the  owners  in  relation 
to  the  ship,  and  his  special  property  in  her  and  her  cargo  and 
freight,  authorize  him  to  bring  in  his  own  name  actions  which 
the  owners  have  in  relation  to  the  ship,  her  cargo  or  freight* 

There  are  also  large  classes  of  cases  in  which  not  only  the 
owners,  but  other  persons, — as  the  seamen,  the  shippers,  the 
passengers — are  also  interested,  which  may  be  brought  in  the 
name  of  the  master,  in  the  behalf,  and  for  the  benefit  of  alL 
Such  are  prize  cases — salvage  cases — collision  cases — average 
cases.  In  such  cases,  the  libellant  should  add  to  his  own  name 
and  description,  in  the  statement  of  the  parties,  a  statement  that 
he  sues  for  himself  and  for  others,  as  the  case  may  be,  naming 
them. 

This  is  one  of  the  advantages  of  the  Admiralty  practice, 
inasmuch  as  instead  of  the  multiplicity  of  suits  and  circuity  of 
action,  which  in  the  common  law  courts  are  often  required,  one 
plea,  trial,  and  decree,  determine  the  whole  controversy  between 
all  the  parties  to  it.(r) 

i  385.  All  persons  are  presumed  to  have  a  right  to  sue  in 
their  own  names  till  the  contrary  appear.  There  are,  however, 
certain  exceptions  to  this  rule  coming  under  another  general 
rule,  that  parties  having  no  independent  will  or  discretion  must 
be  represented  in  court  by  other  persons  who  are  competent  to 
act.      Married  women  prosecute  by  their  husbands  or  next 


(a)  Seaman*!  Act  of  Jaly  20,  1790,  §  6.     DoDlap,  85. 
(6)  B«tu'  Prac.  69.  (c)  Dualap,  85. 
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firieiKk — miaon  by  their  guardians,  tutors,  or  next  friends — 
lunatics  and  persons  nan  compotes  mentis  by  tutor,  committee, 
or  guardian  ad  litem.  The  estates  of  deceased  persons  are 
represented  by  executors,  administrators,  or  other  legal  repre- 
sentatives.(a) 

i  386.  Courts  of  Admiralty  being  in  some  degree  international 
courts,  it  seems  that  in  them  parties  are  allowed  to  proceed 
by  virtue  of  their  right  at  the  place  of  their  domicil — in  other 
wards  that  the  party  may  proceed  according  to  his  actual  right. 
If  a  married  woman  have  a  maritime  right  which,  by  law,  she 
enjoys  and  may  enforce  in  her  own  name  without  the  consent 
or  control  of  her  husband,  or  against  him  as  a  party,  she  may 
sue  in  her  own  name  in  Admiralty.  If  a  party  have  any  char- 
acter as  heir,  executor,  administrator,  guardian,  &c.,  as  in  which 
he  is  entitled  to  sue  by  the  law  of  his  domicil,  he  may  sue  in 
that  character  in  the  Admiralty  here,  in  virtue  of  his  character 
at  home. 

When  a  party's  right  to  sue  as  he  does,  depends  upon  any 
character,  office,  duty  or  right,  he  must  be  so  described  in  the 
libel  as  to  show  his  right(6) 

Parties  in  the  Libel — Defendants. 

i  387.  The  libellant  may  in  one  form  or  another  have  his 
action  against  all  persons  and  things  to  which  he  has  a  right  to 
jesort  for  relief.  If  there  be  a  person  or  persons,  %t  corporation 
personally  responsible  to  him  jointly  or  severally  in  a  maritime 
cause  of  action,  he  may  proceed  against  them  by  a  libel  in 
personam.  If  they  be  only  severally  responsible,  they  must 
be  sued  separately ;  if  they  be  only  jointly  responsible,  they 
must  be  sued  jointly.  If,  however,  joint  debtors  be  liable  each 
for  the  whole  debt,  the  libellant  may  properly  institute  his  action 
against  them  all  by  a  general  description,  naming  specifically 
only  those  whose  names  are  known  to  him  or  those  who  are 


(fl)  Wood.  Ciy.  Law,  339.    Contett  Prac  50.    1  Brown  Civ.  Law.  139.    Betli, 
la    4  Mtm.  380.    1  Mat.  45.    Waro,  75,  91,  469. 
(6)  Ware,  91.    Betta,  19.    Diralap,  88. 
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within  the  reach  of  the  process  of  the  court,  and  thus  proceed 
to  his  decree  against  the  parties  thus  brought,  or  such  as  choose 
to  appear,  leaving  them  to  seek  the  proper  contribution  firom 
their  associates  not  actually  brought  in. 

So,  too,  if  there  be  a  thing  or  things — vessel  caigo — freight — 
merchandize — proceeds — against  which  the  libellant  has  a 
maritime  lien,  or  privilege,  or  right,  no  matter  how  acquired,  he 
may  enforce  it  by  a  libel  in  rem. 

If  the  general  owner  or  the  special  owner,  that  is  to  say,  one 
having  a  special  property — a  right  of  possession  and  control — 
as  the  master  or  charterer  (owner  for  the  voyage)  be,  by  virtue 
of  his  relation  to  the  thing,  personally  responsible  to  the  libellant 
for  the  demand  which  is  a  lien  upon  the  thing,  then  the  libel- 
lant may  unite  the  two  modes  of  proceeding,  and  may  enforce 
his  right  by  a  libel  in  personam  and  in  rem.{a) 

i  388.  Whomsoever  and  whatsoever  he  proceeds  against 
should  be  aptly  and  legally  described  in  his  libel  in  the  intro- 
ductory statement  of  the  parties.  A  sufficient  reason  for  this  is 
found  in  the  fact,  that  the  real  controversy  is  more  quickly  per- 
ceived,  and  the  necessary  facts  are  more  readily  and  certainly 
arranged  if  the  general  relations  of  the  parties  be  first  distinctly 
imderstood. 

The  Supreme  Court  in  the  General  Admiralty  Rules  have 
specified  several  cases  of  joinder  of  persons  and  things  in  a  few 
of  the  classes  «of  admiralty  and  maritime  cases,  and  others 
are  left  to  be  governed  by  the  principles  of  maritime  responsi- 
bility.(6) 

i  389.  In  all  suits  by  material  men,  for  supplies,  repairs,  or 
other  necessaries,  for  a  foreign  ship  or  for  a  domestic  ship,  wheu 
the  local  law  gives  a  lien,  the  libellant  may  proceed  against  the 
ship  and  freight  in  rem,  or  against  the  master  or  the  owner 
alone,  in  personam.{c) 


(fl)  9  Sam.  443.    5  Pet  675.    7  How.  739. 
(^)  Vid.  Um  precedaDtt  referred  to  in  Uie  Index. 
(0  R«le  19.    Ante,  ^  267  to  973,  and  precedents. 
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^  390.  In  all  suits  for  mariner's  wages,  the  libellant  may  pro- 
ceed against  the  ship,  freight  and  master,  or  against  the  ship 
and  freight,  or  against  the  owner  alone,  or  the  master  alone,  in 
personam,{a) 

§  391.  In  all  suits  for  pilotage,  or  for  damage  by  collision,  the 
libellant  may  proceed  against  the  ship  and  master — or  against 
the  owner  alone,  or  the  master  alone,  in  personam  (6) 

i  392.  In  all  suits  for  an  assault  and  beating  on  the  high 
seas,  or  elsewhere,  within  the  Admiralty  and  Maritime  jurisdic- 
tion, the  suit  must  be  in  personam  only.(c) 

i  393.  In  all  suits  against  the  ship  or  freight,  founded  on  a 
mere  maritime  hypothecation,  either  express  or  implied,  of  the 
master,  for  moneys  taken  up  in  a  foreign  port,  for  supplies,  or  re- 
pairs, or  other  necessaries  for  the  voyage,  without  any  claim  of 
marine  interest,  the  libellant  may  proceed  either  tn  rem  or 
against  the  master  or  the  owner  alone,  in  personam.  In  these 
cases,  money  is  borrowed  by  the  master,  on  the  responsibility 
of  the  owner,  and  the  ship  is  mortgaged  as  security.  The 
ship,  the  master,  and  the  owner  are  all  liable  for  the  debt,  and 
may,  on  principle,  be  joined  in  the  action.((f) 

§  394.  There  are  other  cases  in  which  money  is  borrowed 
solely  on  the  credit  of  the  ship  herself,  in  which  marine  interest 
is  charged,  and  the  money  is  put  at  the  risk  of  the  voyage  and 
the  safety  of  the  ship — these  are  strict  cases  of  bottomry,  and 
in  all  suits  on  bottomry  bonds,  properly  so  called,  the  suit  must 
be  in  rem  only,  against  the  property  hypothecated  or  the  pro- 
ceeds of  the  property,  in  whosesoever  hands  the  same  may  be 
found,  unless  some  personal  misconduct  have  raised  a  personal 
liability,  as  where  the  master  has,  without  authority,  given  the 


(c)  1  Mas.  508-1-2.    2  Slory*i  R.  16,  99.    3  Hag.  114.    1  W.  Rob.  155.    1  W. 
Rob.  383.    Ante,  §  277  to  281,  and  precedenta. 
(i)  Role  14,  15.    Ante,  §  289,  312,  and  precedents. 
(e)  Role  16.    Ante,  §  309,  and  precedents. 
{d)  Role  17.    Ante,  i  290  to  293,  and  precedents; 
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bottomry  bond,  or,  by  his  fraud  or  misconduct,  has  ayoided  the 
same,  or  has  subtracted  the  property,  or  unless  the  owner  has, 
by  his  own  misconduct,  or  money  lent,  or  subtracted  the  proper- 
ty, in  which  cases  the  suit  may  be  in  personam^  against  the 
wrong-doer.(a) 

§  395.  In  all  possessory  or  petitory  suits  between  part  owners 
or  adverse  proprietors,  or  by  the  owners  of  a  ship,  or  the  majo- 
rity thereof,  against  the  master  of  a  ship,  for  the  ascertainment 
of  the  title  and  delivery  of  the  possession,  or  for  the  possession 
only,  or  by  one  or  more  part  owners  against  the  other,  to  obtaia 
security  for  the  return  of  the  ship  from  any  voyage  undertaken 
without  their  consent,  or  by  one  or  more  part  owners  against 
the  others,  to  obtain  possession  of  the  ship  for  any  voyage,  upon 
giving  security  for  the  safe  return  thereof,  the  process  must  be 
by  an  arrest  of  the  ship  and  by  a  monition  to  the  adverse  party 
to  appear  and  make  answer  to  his  suit (6) 

§  396.  The  foregoing  provisions,  in  form  permissive,  are  not 
supposed  to  be  exclusive  of  any  other  joinders  of  persons  or 
property  which  may  be  authorized  by  sound  principle.  ThaS| 
although  the  court  in  the  18th  rule  speak  of  following  the  pro- 
ceeds of  property  only  in  cases  of  bottomry,  is  supposed  that  the 
general  rule,  uniformly  held  by  the  court,  will  still  prevail,  that 
wherever  the  properly  affected  by  a  lien  or  privilege  has  been 
converted  into  proceeds,  under  such  circumstances  as  not  to 
destroy  the  lien  or  privilege,  the  proceeds  in  whosesoever  hands 
they  are,  may  be  followed  by  suit,  as  effectually  and  as  far  as 
the  thing  itself  might  have  been.  In  like  manner,  numerous 
familiar  maritime  causes  of  action  are  not  mentioned — thus  the 
court  have  always  held  that  the  admiralty  has  jurisdiction  of 
the  whole  subject  matter  of  damage  on  the  high  seas — every 
personal  injury,  every  violent  dispossession  of  property  on  the 
ocean  belongs  to  the  admiralty  jurisdiction  ;  still  within  these 
great  classes,  the  rules  enumerate  only  the  cases  of  collision  and 
assault  or  beating — and  similar  omissions  will  be  observed  in 


(«)  Rule  18.    Ante,  §  393,  mod  preeadenti. 

(6)  Rule  30.    Ante,  ^  874,  311,  tad  pneedento. 
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Other  classes.  The  Supreme  Court  have  not  the  power  to 
exclude  from  the  Admiralty  jurisdiction  cases  which  the  Con- 
stitution and  the  laws  have  placed  within  that  jurisdiction,  and 
all  who  know  the  characteristic,  cautious  propriety  of  that  court, 
know  that  they  did  not  intend  to  exercise  powers  which  did  not 
belong  to  them.(a) 

All  rights  against  the  thing  to  recover  a  demand  are  in  the 
nature  of  a  mortgage  or  hypothecation.  The  thing  is  pledged 
either  by  operation  of  law  or  by  the  act  of  the  parties,  and  the 
rule  of  the  civil  law  was  that  the  party  had  his  choice  to  pro- 
ceed against  the  party,  or  the  thing,  or  both.(6) 

The  specification  of  particular  causes  of  action  in  Rules  12  to 
20,  udclusive,  is  therefore  presumed  not  to  exclude  other  causes 
of  action,  but  to  be  intended  only  to  lay  down  a  rule  in 
those  enumerated  cases,  leaving  others  to  the  operation  of  an- 
alogous principles,  or  of  the  general  rule. 

§  397.  So  the  Admiralty  rules  of  the  Supreme  Court,  with  re- 
gard to  joinder  of  person  and  thing,  it  is  presumed,  cannot  be 
considered  as  repealing  or  abrogating  the  sound  and  salutary  prin- 
ciple, that,  wherever  the  libellants  cause  of  action  gives  him,  at 
the  same  time,  a  lien  or  privilege  against  the  thing,  and  a  full 
pereonal  right  against  the  owner,  then  he  may  by  a  libel,  proper- 
ly framed,  proceed  against  the  person  and  the  thing,  and  compel 
the  owner  to  come  in  and  submit  to  the  decree  of  the  court 
against  him  personally  in  the  same  suit,  for  any  possible  defi- 
dency. 

§  398.  If  parties  are  improperly  introduced,  they  may  be 
^mck  out  of  the  libel,  on  motion,  or,  more  properly,  the  mis- 
jcHoder  may  be  made  the  subject  of  an  exception  to  the  libel.(c) 

If  new  or  further  parties  are  found  to  be  necessary,  they  may 
be  added  by  order  of  the  court  on  petition,  or  they  may  be 
added  by  a  supplemental  libel. (cf) 


(«)5Pet675.    6  Pet  Rep.  143.    7  How.  729.    Ante,  §  305,308,309,310,311. 
{b)  5  Encyc.  de  Jura.  103,  art.  Hypoth.    Kaof.  Mack.  396,  note, 
(e)  Dnnlap't  Prac  87.    Ware.  53. 
(^  Betti*  PhM.  91.    Dnnlap,  87. 

28 
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§  399.  In  the  statement  of  the  parties  in  libels  in  persmuxm^ 
the  names,  occupation  and  places  of  residence  of  the  parties  should 
be  stated,  if  they  are  known,  and  in  libels  in  rem^  it  should  be 
stated  that  the  property  is  in  the  district.(a) 

§  400.  After  the  statement  of  the  parties,  the  nature  of  the 
cause  should  be  shortly  stated  ^<  in  a  cause  of  contract,  civil  and 
maritime^  or  of  tort  or  damage,  or  of  salvage,  or  of  possessionj 
or  of  prize  or  forfeiture,  or  penalty,  civil  and  maritime,  as  the 
case  may  &«."  The  actions  known  to  the  civil  law  were  classified 
in  various  modes,  and  the  classes  were  almost  as  numerous  as 
the  transactions  of  men.  That  extreme  classification  is  now 
considered  unnecessary,  and  every  civil  cause  of  Admiralty  and 
Maritime  jurisdiction  may  be  included  in  one  or  the  other  of 
the  above  classes. 

The  Statement  of  the  Cause  of  Action. 

i  401.  The  libel  must  allege  in  distinct  articles,  the  various 
allegations  of  facts  upon  which  the  libellant  relies  to  support 
his  suit,  so  that  the  defendant  can  answer,  distinctly  and 
separately,  the  several  matters  contained  in  each  article.  The 
amount  claimed  to  be  due  should  be  stated,  aud  it  should 
be  stated  without  unreasonable  exaggeration.  For  the  c<mi- 
venience  of  all  parties  the  articles  should  be  numbered  article 
first,  second,  &c.,  in  paragraphs,  according  to  the  subject  mat- 
ter, of  greater  or  less  length,  as  the  orderly  statement  of  the 
cause  of  action  may  require.(6) 

i  402.  This  statement  should  contain  every  fact  necessary  to 
give  the  court  jurisdiction,  and  to  entitle  the  libellant  to  the 
remedy  or  relief  which  he  seeks,  and  it  should  contain  nothing 
else.  The  statements  of  fact  may  be  more  or  less  detailed  and 
amplified  according  to  the  taste  of  the  pleader,  but  simplicity, 
compactness,  orderly  arrangement,  and  severe  logical  accuracy, 
in  the  common  narrative  style,  are  the  perfection  of  pleading  in 
Admiralty,  and  the  court  properly  discourages  the  voluminous 


(«)  Ad.  Rule  23.    Ware,  332.    Belts'  Prmc.  19. 

(6>  Ad.  Rale  S3.  Ware,  336.    1  dim.  32a    8  Jar.  501.    Ware,  399.   Ad.RBtoS7. 
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and  involved  statements,  repetitious,  exaggerated  and  cumula- 
tive epithets  which  discredit  some  systems  of  pleading.(o) 

J  403.  In  suits  in  personam^  the  libellant  may  join  in  the 
same  hbel  any  number  of  causes  of  action  whether  of  contract 
or  tort  between  the  same  parties.  This  is  another  advantage  of 
the  Admiralty  course  of  proceeding,  which  the  different  forms  of 
action,  the  different  forms  of  pleas,  the  different  modes  of  trial, 
and  the  different  kinds  of  judgments  and  executions,  all  having 
their  technical  niceties,  in  common  law  proceedings,  renders  im- 
practicable. 

In  like  manner,  if  the  suit  be  in  rem,  the  libellant  may  join 
in  the  same  Ubel  any  number  of  demands  against  the  thing ; 
indeed,  it  could  seem  that  he  must  do  so,  inasmuch  as  he  could 
hardly  be  permitted  again  to  attach  the  thing  in  the  innocent 
hands  of  a  purchaser  at  his  own  sale.  Each  separate  cause 
of  action  should  be  set  forth  in  a  distinct  and  orderly  manner 
in  a  separate  article.(&) 

§  404.  In  cases  in  which  one  party  sues  for  himself  and  others, 
the  stating  part  of  the  libel  should  contain  facts  to  show  that 
others  are  entitled,  and  who  they  are,  and  how  they  are  enti- 
tled— and  wherever  several  parties  are  joined,  and  the  rights  of 
the  parties  are  distinct,  separate  and  independent,  there  each 
libellant's  case  should  be  stated  in  an  article  by  itself,  not  only 
with  a  view  to  the  convenience  of  the  opposite  party  and  of  the 
coart,  but  also  bi^cause,  in  such  cases,  (ho  right  to  appeal  is  the 
individual  right  of  each  party,  and  the  final  decree  should  be 
for  or  against  each  individual,  (or  set  of  partners,)  by  name, 
and,  80  far  as  he  is  concerned,  confined  to  him.  In  practice,  this 
is  often  neglected,  and,  in  case  of  several  parties,  a  general  joint 
libel  and  answer  are  put  in,  and  a  general  decree  made,  which 
leads  to  embarrassment  and  needless  expense,  in  case  of  an  ap- 
peal by  some  and  not  all  the  parties,  or  separate  appeals  by  all.(c) 


(a)  8  Jar.  232.    1  Hag.  96.    Ibid  133.     Conk.  Treat.  2d  ed.  353     7  Cnuich, 
3S9.    BetU'  Prac.  19.    2  Sum.  1.    Conk.  Ad.  419. 

(h)  Danlap*s  Prac  B8.    Eetts*  Prao.  20.     CodL  Wara,  427. 
(c)  Ante,  ^  380,  381, 382,  3:54.    5  Pet  714.    6  Pet.  143. 


220  ADMIRALTY  PRACTICE. 

§  405.  The  libel  should  contain  a  distinct  statement  of  the 
amount  claimed  with  reasonable  common  accuracy  and  truth ; 
and  the  court  disapproves  of  actions  being  entered  in  an  amount 
disproportioned  to  any  reasonable  estimate  of  the  amount  justly 
recoverable ;  and  when  that  seems  to  have  been  done  for  any 
sinister  purpose,  the  court  will  sometimes  manifest  its  dis- 
pleasure in  disposing  of  the  question  of  costs. 

The  court  is  not,  however,  bound  by  the  amount  of  damages 
claimed  in  the  libel.  When  it  appears,  on  investigation,  that 
the  libellant  has  meri^  and  that  justice  requires  a  larger  remu- 
neration than  he  has  demanded  in  his  libel,  the  court  is  not 
precluded  by  any  technical  forms  from  doing  full  justice.  Sir 
William  Scott,  in  a  case  of  salvage,  when  the  libellant  claimed 
JB800,  gave  £2100,  notwithstanding,  the  objection  was  made — 
the  whole  matter,  says  he,  is  before  the  court ;  and  I  think  the 
court  is  by  no  means  limited  by  any  particular  demand.(a) 

§  406.  In  cases  of  seizure  for  a  breach  of  the  revenue,  or  na- 
vigation, or  other  laws  of  the  United  States,  the  information  or 
libel  must  state  the  place  of  seizure,  whether  it  be  on  land  or  on 
the  high  seas,  or  on  navigable  waters  within  the  Admiralty  and 
Maritime  jurisdiction  of  the  United  States,  and  the  district 
within  which  the  property  is  brought,  and  where  it  then  is. 
The  libel  must  also  propound,  in  distinct  articles,  the  matters 
relied  on  as  grounds  or  causes  of  forfeiture,  and  aver  the  same 
to  be  contrary  to  the  fortn  of  the  statute  or  statutes  of  the  Uni- 
ted States,  in  such  case  made  and  provided,  as  the  case  may  re- 
quire.(6) 

It  is  sufficient  to  describe  the  offence  in  the  words  of  the  sta- 
tute, provided  it  be  so  described  that  if  the  allegation  be  true, 
the  caife  must  be  within  the  law.  It  is,  in  no  case,  necessary  to 
state  any  fact  which  is  only  matter  of  defence  to  the  claimant, 


(fl)  8  Jur.  501.    Ware,  434.    5  Rob.  322. 

(6)  3  Gal.  48.'>,  497.  7  CraDch,  3e2,  389.  Ibid.  496.  Ibid.  570.  1  Whemt.  9. 
8  Wheat.  380.  9  Wheat.  381,  591 .  Conk.  Treat  9d  ed.  353,  353,  n  ftf.  Ad. 
Role  23. 
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nor  to  negative  exceptions  introduced  by  way  of  proviso,  or  by 
subsequent  statutes.(a) 

§  407.  If  the  libellant  desires  to  have  his  process  contain  a 
clause  to  attach  the  credits  and  effects  of  the  defendant,  in  case 
he  cannot  be  found,  there  should  be  inserted  in  the  Hbel  a  state- 
ment, that  the  defendant  has  credits  and  effects  in  the  hands  of 
one  or  more  persons,  who  should  be  named  therein.  This  is 
necessary  to  enable  the  Marshal  to  summon  the  gamishee.(6) 

J  408.  The  judicial  power  of  the  United  States  being  limited, 
the  Courts  of  the  United  States  are  of  limited  jurisdiction,  limi- 
ted by  the  grant  of  judicial  power  in  the  Constitution,  and  limi- 
ted by  the  Acts  of  Congress  distributing  that  jurisdiction  to  the 
Courts.  Their  action  extends,  and  must  be  confined  to  the  cases, 
controversies,  and  parties  over  which  both  the  Constitution  and 
the  laws  have  authorized  them  to  act.  It  is  therefore  a  cardi- 
nal rule,  that  the  libel  must,  on  its  face,  state  a  case  which  is 
within  the  jurisdiction  of  the  Court.  It  is  not  enough,  nor  is  it 
at  all  necessary  to  make  the  general  statement  that  the  case  is 
within  the  jurisdiction,  but  the  facts  necessary  to  give  jurisdic- 
tion must  be  set  forth  in  the  libel.  In  practice,  however,  the 
stating  part  of  the  libel  usually  closes  with  a  general  account 
that  the  facts  are  true,  and  within  the  jurisdiction  of  the 
court(c) 

The  Prayer  of  the  Libel, 

f  409.  After  the  stating  part  of  the  libel,  follows  the  prayer 
for  the  proper  process  to  enforce  the  rights  of  the  libellant,  by 
bringing  the  party  or  the  property  defendant  before  the  court, 
and  for  such  relief  and  redress  as  the  court  is  competent  to  give 
in  the  premises.  If  the  suit  be  in  personam  alone,  the  pro- 
cess and  the  relief  must  be  merely  personal.  If  the  suit  be  in 
rem  alone,  the  process  and  the  relief  are  confined  to  the  thing, 
and  no  person  is  under  any  legal  obligation  to  appear  and  de- 


(a)  1  Wheat  9.     8  Wheat.  380.    9  Wheat.  381,  391.     7  Cranch,  382.    2  Gal. 
485,497. 

(6)  Ad.  Rules,  3,  37.  (r)  Ante,  §  15.    Betti'  Prac.  16. 
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fend  the  suit,  or  will  incur  any  personal  liability  by  neglecting 
to  do  so.  If  the  suit  be  in  personam  and  in  rem,  then  the 
prayer  is  for  a  process,  which  will  bring  before  the  court,  both 
the  person  and  the  thing,  for  adjudication  in  the  matter  of  the 
libel.(a) 

i  410.  If  the  suit  be  in  personam  alone,  the  libellant  may 
pray  for  a  simple  citation,  in  the  nature  of  a  summons  to  appear 
and  answer  to  the  suit,  or  for  a  simple  warrant  of  arrest,  in  the 
nature  of  a  capias — or  for  a  warrant  of  arrest  with  a  clause 
therein,  if  the  defendant  cannot  be  found  to  attach  his  goods 
and  chattels  to  the  amount  sued  for — or  if  such  property  cannd 
be  found,  to  attach  his  credits  and  effects  to  the  amount  sued 
for,  in  the  hands  of  gamisheeS|  and  to  summon  the  garnishees 
to  appear  and  answer,  on  oath  or  solemn  affirmation,  as  to  the 
debts,  credits,  and  effects  of  the  defendant,  in  his  hands,  and  to 
such  interrogatories  touching  the  same,  as  may  be  propounded 
by  the  libellant  If  the  suit  be  in  rem^  the  process  prayed  for, 
unless  otherwise  provided  by  statute,  must  be  a  warrant  of  ar- 
rest of  the  thing  itself,  and  a  monition  to  all  persons  interested, 
to  appear  by  a  day  certain,  and  intervene  for  their  interest.(A) 

J  411.  Immediately  after  the  prayer  for  process,  follows  the 
prayer  for  the  specific  and  general  relief  which  the  libellant 
desires — in  suits  in  rem,  that  the  property  may  be  condemned 
and  sold,  in  seizure  cases,  as  forfeited  to  the  United  JStates — or 
m  other  cases,  may  be  condemned  and  sold  to  pay  the  demand 
of  the  libellant  stated  in  the  libel — or  that  the  vessel  may  be 
decreed  to  belong  to  the  libellant  or  delivered  to  him — or 
otherwise,  as  the  case  may  be,  according  to  the  relief  to  which 
the  party  may  be  entitled — or  in  suits  in  personam,  that  the 
defendant  may  be  decreed  to  pay  the  debt  or  damages  claimed 
by  the  libellants — and  in  all  cases,  that  the  defendant  may  be 
condemned  to  pay  the  costs. 


(«)  Ante,  ^  396,  397.    BetU*  Prac  20.  • 

(6)  Ad.  RalM  2,  9,  37.    Vid.  the  forms  of  prmjera  in  ibe  Prv^dento  of  Libeb. 
m.  tbe  Appendix. 
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$  412.  If  the  libellant  desire  to  address  himself  to  the  con- 
science of  the  defendant,  and  to  compel  him  to  give  testimony 
as  to  the  matters  in  controversy,  he  may  close  his  libel  with 
interrogatories,  touching  all  and  singular  the  allegations  in 
the  libel,  and  demand  that  the  defendant  answer  them  on  oath. 
The  practice  of  thus  inserting  proper  interrogations,  tends 
greatly  to  the  promotion  of  justice,  and  its  prompt  and  econo- 
mical administration,  by  reducing  to  the  narrowest  compass 
that  portion  of  the  cause  which  is  to  occupy  the  time  of  the 
judge,  and  the  witnesses  in  court,  (a) 


(«)  Conk.  Treat  2cl  ed.  356.    Vid.  Precedent!  in  the  Index.    Ad.  Riilei  33, 37. 
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Cornmencement  of  the  SuU. ' 

i  413.  The  filing  of  the  libel  is  the  commencement  of  the 
suit  Before  being  filed,  the  libel  should  be  signed  by  the 
party  or  his  agent,  and  by  his  proctor,  and  verified  by  his  oath* 
It  is  usually  signed  by  an  advocate — but  this  is  not  necessary. 
If  the  libel  prays  for  only  a  citation  or  summons,  without  ar- 
rest, the  libel  need  not  be  sworn  to.  It  must  be  filed  in  the 
clerk's  office  from  which  the  process  is  to  issue,  before  the  mesne 
process  can  be  issued. 

The  District  Courts  in  their  own  rules,  provide  in  what  cases 
and  in  what  amounts  security  shall  be  given  for  costs,  by  the 
libellant,  before  commencing  the  suit.  This  is  usually  given 
by  stipulation^  which,  as  before  stated,  is  the  proper  name  for 
an  undertaking  of  security  in  Admiralty,  and  not  by  bond  under 
seal,  although  there  is  no  legal  objection  to  its  being  in  the  form 
of  a  bond.  A  stipulation  with  surety  for  costs,  is  required  in 
the  New  York  District  in  all  cases,  except  those  of  American 
seamen  prosecuting  for  mariner's  wages.  In  suits  in  personam 
the  amount  of  the  stipulation  is  $100 — in  rem,  $250. 

These  stipulations  being  undertakings  in  court,  they  are 
usually  prepared  by  the  clerk,  and  executed  and  acknowledged 
before  him,  but  there  is  no  legal  objection  to  there  being  pre- 
pared by  the  proctor,  and  acknowledged  before  any  United 
States  Commissioner,  or  the  judge.  The  surety  must  justify 
as  bail,  by  a  written  affidavit  on  the  stipulation,  that  he  is 
worth  twice  the  amount  of  his  stipulation  over  and  above  his 
debts.(a) 

i  414.  The  stipulation  for  costs  is  in  the  following  form  : 

"district  court  op  the  united  states  op  ambricAj  for 
the  southern  district  op  new  york. 

"  STIPULATION 

"  Entered  into  pursuant  to  the  Rules  of  Practice  of  the  CaurL 
"  Whereas  a  Libel  was  filed  in  this  Court,  on  the  tenth  day 

(a)  Wan,  385,  497.    Ad.  Role  I.    Wm,  S86.    Ibid.  296.    Ad.  Rolet  5,  38. 
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^f  Jannary,  in  the  year  of  our  Lord  one  thousand  eight  hundred 
and  forty-six,  by  Ebenezer  N.  Hinckley,  against  David  L.  Ro- 
binson, in  a  cause  of  contract,  civil  and  maritime,  for  the  rea- 
sons and  causes  in  the  said  libel  mentioned,  and  praying  that 
a  monition  may  issue  against  the  said  defendant — And  James 
Jackson,  of  the  city  of  New  York,  merchant,  surety,   and 
the  said  libellant,  the  parties  hereto,  hereby  consenting  and    • 
agreeing,  that  in  case  bf  default  or  contumacy  on  the  part  of  the 
libellant  or  his  surety,  execution  may  issue  against  their  ^oods, 
chattels  and  lands,  for  the  sum  of  one  hundred  dollars ; 
*   "Now,  THEREFORE, it  is  hereby  stipulated  and  agreed  for  the    . 
benefit  of  whom  it  may  concern,  that  the  stipulators  undersigned    . 
shall  be,  and  are  bound,  in  the  sum  of  one  hundred  dollars, 
conditioned  that  the  libellant  above  named,  shall  pay  all  such  . 
costs  as  shall  be  awarded  against  him  by  this  court,  or  in  cdse 
of  appeal,  by  the  'Appellate  Court. 

"  E.  N.  Hinckley, 

"  Jas.  Jackson." 
"  Taken  and  acknowledged,  this  % 

10th  day  of  January,  1846,  before  me, 

"  George  W.  Morton,  U.  S,  Commissioner?^ 

"  Southern  District  of  New  York,  ss. — James  Jackson,  party 

to  the  above  stipulation,  being  duly  sworn,  doth  depose  and  say 

that  he  is  worth  the  sum  of  two  hundred  dollars  over  and  above 

an  his  just  debts  and  liabilities. 

"James  Jackson, 
•*  Sworn  this  10th  day  of  January, 

1846,  before  me, 

"  George  W.  Morton,  U.  S.  Commissioner.^^ 

f  416.  On  filing  the  libel  and  the  stipulation  for  costs,  the 
process  prayed  for  is  issued  by  the  clerk,  as  a  matter  of  course, 
in  most  cases,  but  in  suits  in  personam  no  warrant  of  arrest 
of  the  person  or  property  of  the  defendant  shall  issue,  for  a  siun 
exceeding  $500,  unless  by  the  special  order  of  the  court,  upon 
affidavit  or  other  proper  proof,  showing  the  propriety  thereof.(a) 


(a)  Ad.  Rule  7.    BetU'  Prac  23,  28. 
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§  416.  The  order  of  the  judge  is  endorsed  on  the  libel  in  this 
form: — 

'^  On  filing  the  within  libel,  and  otherwise  complying  with 
the  rules  of  the  court — let  a  warrant  of  arrest  issue  in  this  cause 
against  the  defendant,  (naming  him,)  and  let  him  be  held  to 
bail  in  dollars.  (Signed  by  the  Judge.) 

In  the  Southern  District  of  New  York,  the  defendant  is  held 
to  bail,  in  cases  under  $500,  in  $100  more  than  the  amount 
sworn  to  be  due.  In  the  cases  ordered  by  the  judge,  he  fixes 
the  bail  in  his  discretion. 

In  all  cases  on  filing  the  libel,  the  Clerk  issues  the  procesi 
and  endorses  on  it  the  amount  in  which  the  Marshal  must  take 
bail  as  follows : — 

a 

"  The  Marshal  will  take  bail  in  the  sum  of  dollars.'' 

7%s  libel  being  prepared,  let  it  be  signed  and  suHfm  to  6y 
the  libeKant,  or,  in  case  of  his  absence,  by  his  ageni  or 
cUtorney,  before  the  Judge,  or  the  Clerk,  or  a  United  States 
Commissioner,  and  signed  also  by  the  Proctor  and  ike 
Advocate. 

If  it  be  a  case  for  security  for  costs,  either  prepare  the  eUpu- 
lation,  and  have  it  executed,  and  acknowledged  and  JHaH- 
fied  ;  or  let  the  surety  go  to  the  clerk's  office,  and  execute 
one  prepared  there. 

If  the  libel  pray  for  an  arrest,  if  the  amount  be  over  $600, 
apply  to  the  Judge  for  an  order  that  a  warrant  may  issue. 
File  the  libel,  and  request  the  Clerk  to  issue  the  warrant, 
and  mark  it  for  bail. 


CHAPTER    XXIII. 

Mesne  Process. 

§  417.  The  court  is  always  open  for  the  test  and  return  of 
process,  as  has  been  stated :  but  the  convenience  of  the  court, 
as  well  as  of  the  officers  and  suitors,  has  induced  each  court  by 
its  rules  to  appoint  certain  general  return  days.  In  the  Southern 
District  of  New  York  every  Tuesday  is  a  general  return  day. 
All  Admiralty  mesne  process  is  tested  on  the  day  it  is  is- 
sued and  made  returnable  on  the  next  general  return  day,  at 
the  usual  hour  for  the  opening  of  the  court,  imless  a  certain 
time  bq  necessary  to  intervene  between  the  test  and  return, 
in  which  case  it  is  made  returnable  at  the  earliest  return  day 
which  will  include  that  time.(a) 

i  418.  The  proper  order  and  conduct  of  legal  proceedings  de- 
mands that  the  process  of  the  court  should  be  prepared  with 
care  and  correctness,  according  to  the  rules  and  practice  of  the 
coort,  but  in  this  matter,  as  in  every  other  in  Admiralty,  the 
ends  of  justice  is  the  paramount  consideration,  and  common  law 
technkalities  of  process  are  unknown.  Any  error,  mistake,  or 
ovendght  will,  therefore,  be  corrected  by  the  court,  on  application, 
always  on  such  terms  as  may  be  just,  and  as  matter  of  course 
when  the  party  has  not  been  prejudiced.  The  issuing  of  the 
process  being  the  act  of  the  clerk,  the  party  or  his  proctor  is 
not  responsible  for  its  imperfections.(6) 

§  419.  The  process  issues  in  the  name  of  the  President  of  the 
United  States — is  directed  to  the  Marshal  of  the  District,  and  is 
tested  in  the  name  of  the  Judge  of  the  court.  It  must  be  served 
by  the  Marshal  or  his  deputy,  unless  he  be  interested,  in  which 
caae,  the  court,  on  application  ex  parte,  showing  the  interest, 


(a)  Act  of  Aog.  23d,  1842,  ^  5.    Stat,  mt  Large,  516. 
(6)  Jttd.  Ae^  of  1789,  ^  32.    Betto*  Prao.  24,  28. 
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will  appoint  a  disinterested  person,  to  whom  the  process  will  be 
directed,  and  by  whom  it  will  be  served  and  retumed.(a) 

§  420.  The  simple  monition  in  personam  is  in  the  following 
form: 

"The  President  of  the   United  States   of  America. 

*'  To  the  Marshal  of  the  Southern  District  of  New  Yark^ 
"Greeting  : 

Whereas  a  libel  has  been  filed  in  the  District 
Court  of  the  United  States  of  America,  for  the  Soutb- 
[l.  8.]     ern  District  of  New  York,  on  the  tenth  day  of  Janu- 
ary, in  the  year  of  our  Lord  one  thousand  eight  hun- 
dred and  forty-six,  by  Ebenezer  N.  Hinckley,  against 
David  L.  Robinson,  in  a  certain  action  civil  and  maritime  for 
wages  therein  alleged  to  be  due  the  said  libellant,  amounting  to 
four  hundred  and  ninety-eight  dollars,  and  praying  that  a  moni- 
tion may  issue  against  the  said  defendant  pursuant  to  the  rules 
and  practice  of  this  court, 

"  Now,  therefore,  we  do  hereby  empower,  and  strictly  charge 
and  command  you,  the  said  Marshal,  that  you  cite  and  admon- 
ish the  said  defendant,  if  he  shall  be  found  in  your  District,  that 
he  be  and  appear  before  the  said  District  Court,  on  the  first 
Tuesday  of  February  instant,  at  eleven  o'clock  in  the  forenooOi 
at  the  city  hall  in  the  city  of  New  York,  then  and  there  to  an- 
swer the  said  libel,  and  to  make  his  allegations  in  that  behalf^ 
and  have  you  then  and  there  this  writ,  with  your  return  thereon. 
"  Witness  the  Honorable  Samuel  R.  Betts,  Judge  of  said 
Court,  this  first  day  of  February,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  forty-six,  and  of  our  Independence 
the  seventieth. 

"Joseph  8m ith,  Proc/or, 

'^  C.  D.  Betts,  der*." 

Take  the  process  to  the  Marshal,  and  give  him  information 
when  the  party  or  the  property  to  he  served  may  be  found. 


(c)  Ad.  Rule  1.    Betti*  Prtc.  29.    Jud.  Act  of  1789,  §  37. 
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f  421.  If  the  process  be  a  simple  monition  or  summons  to  ap- 
pear and  answer  to  the  suit,  it  is  the  duty  of  the  Marshal  forth- 
with to  serve  it  on  the  defendant,  by  delivering  to  him  a  copy 
tfiereof.  It  is  a  very  useful  measure  of  precaution,  on  the  part 
of  the  marshal,  to  ask  the  defendant  to  sign  on  the  back  of  the 
process  his  acknowledgment  of  the  service ;  but  if  he  omit  to  do 
so,  the  service  will  be  good,  and  in  either  case  the  Marshal 
returns  the  process  to  the  clerk's  office,  with  his  return  endorsed 
upon  it  "  Personally  servedJ^  (Signed  by  the  Marshal.) 

^  422.  If  the  process  be  a  simple  warrant  of  arrest,  it  is  the 
duty  of  the  Marshal  immediately  to  arrest  the  person  of  the  de- 
fendant, and  keep  him  in  custody,  unless  he  give  bail,  with  suf- 
ficient sureties,  by  bond  or  stipulation,  with  condition  that  he 
will  appear  in  the  suit,  and  abide  by  all  the  orders  of  the  court, 
interlocutory  or  final,  in  the  cause,  and  pay  the  money  awarded 
by  the  final  decree  rendered  therein,  in  the  court  to  which  the 
process  is  returnable,  or  in  any  Appellate  Court.(a) 

It  is  the  duty  of  the  Marshal  to  see  that  the  sureties  are  suf- 
fid^it,  and  that  the  stipulation  is  duly  made  and  executed,  in- 
asmuch as  the  libellant  is  not  consulted,  and  has  no  power  to 
meddle  with  the  duty  of  the  Marshal  in  the  premises,  who  acts 
under  the  proper  responsibility  of  his  office. 

The  Marshal  returns  the  process  to  the  Clerk's  office,  with  his 
true  return  endorsed  upon  it,  and  with  the  stipulation,  if  any, 
which  he  has  taken. 

f  423.  The  following  is  the  form  of  the  stipulation  : 

"  DISTRICT   COURT    OP    THE    UNITED  STATES   OP  AMERICA   POR 
THE  SOUTHERN  DISTRICT  OF  NEW  YORK. 
STIPULATION 

Entered  into  pursuant  to  the  Rules  and  Practice  of  the  Court. 

Whereas,  a  Libel  has  been  filed  in  the  District  Court  of  the 
United  States  of  America  for  the  Southern  District  of  New 


(c)  Ad.  Rale  3.     Ware,  286.     See  the  Fonni  of  Warranti  in  the  Appendix, 
'Vid.  Index. 
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York,  on  the  first  day  of  June,  1849,  by  James  Johnson,  Libel- 
lant,  against  William  Pratt,  defendant,  in  a  certain  action  civil 
and  maritime,  for  pilotage,  therein  alleged  to  be  due  and  owing 
to  the  said  Libellant,  amounting  to  fifty-six  dollars — and  Charles 
Jones,  of  the  city  of  New  York,  ship  chandler,  surety,  and  the 
said  defendant,  parties  hereto  consenting  and  agreeing,  that  in 
case  of  default  or  contumacy  on  the  part  of  the  defendant,  exe- 
cution may  issue  against  them,  their  goods,  chattels  and  landSi 
for  one  hundred  and  fifty-six  dollars — 

Now,  therefore,  it  is  hereby  stipulated  and  agreed,  for  the 
benefit  of  whom  it  may  concern,  that  the  said  defendant  shall 
appear  in  the  said  suit  before  the  said  District  Court  of  the 
United  States  of  America,  for  the  Southern  District  of  New 
York,  on  the  first  Tuesday  of  June,  instant,  at  11  o'clock  in  the 
forenoon,  at  the  City  Hall,  in  the  city  of  New  York,  and  abide 
by  all  orders  of  the  court,  interlocutory  or  final,  in  the  said 
cause,  and  pay  the  money  awarded  by  the  final  decree  rendered 
therein  in  the  said  court,  or  any  appellate  court. 

Charles  Jones, 
William  Pratt. 
Taken  and  acknowledged,  June  3,  1849, 
before  me, 
R,  M.  StUwellj  U.  S.  Commissioner." 

{Add  affidavit  of  justification  as  in  section  414.) 

In  the  Southern  District  of  New  York,  the  Marshal  usually 
takes  a  penal  bond  under  seal,  instead  of  a  stipulation.  A  stipu- 
lation is,  however,  more  consistent  with  the  course  of  Admi* 
ralty  praclice.(a) 

i  424.  Imprisonment  on  mesne  process  having  been  abol- 
ished in  most  of  the  States,  and  to  the  same  extent  in  the  courts 
of  the  United  States,  a  question  has  been  made  in  several  cases, 
whether  the  power  to  arrest  in  Admiralty  be  not  abolished  ;  and 
it  has  been  uniformly  held,  that  the  right  to  arrest  still  exists 
under  the  Admiralty  rules  of  the  Supreme  Court,  if  not  under 


(a)  Ad.  Rula,  3. 
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the  general  course  of  the  Admiralty  practice.  There  has  been 
no  act  of  Congress  abolishing  imprisonment,  since  the  passage 
of  the  act  of  1842,  authorizing  the  Supreme  Court  to  prescribe 
and  regulate  the.  process,  &c.,  in  Admiralty ;  so  that  that  act^ 
and  the  rules  adopted  in  pursuance  of  it,  are  the  last,  and,  of 
course,  the  paramount  legislation  on  the  subject.(a) 

It  may  well  be  questioned,  whether  the  Congress  in  prescri- 
bing for  the  courts  of  the  United  States,  the  laws  on  the  subject 
of  imprisonment,  passed  by  the  respective  States  for  the  State 
Courts,  could,  by  a  reasonable  construction,  be  held  to  embrace 
the  Admiralty  Courts,  which,  by  the  Constitution,  cannot  exist 
in  the  States.  The  whole  course  of  the  law  on  the  subject  of 
the  Admiralty  Courts,  shows  that  the  Congress  have  always 
considered  them  and  their  practice  as  peculiar,  and  not  subject 
to  the  same  laws  and  principles  as  other  courts,  and,  especially, 
have  provided  that  their  process  should  be  "  According  to  the 
principles,  rules  and  usages,  which  belong  to  the  courts  of  Ad- 
miralty as  contradistinguished  from  courts  of  law,"  at  the  same 
time  that  they  provided,  that  the  State  practice  in  common  law 
cases,  shall  prevail  in  the  courts  of  the  United  States(6) — In  the 
one  case  carefully  insisting  upon  uniformity,  and  excluding  the 
diversity  of  State  practice,  and  in  the  other  case,  expressly  prei 
scribing  that  same  diversity  as  a  portion  of  the  law  of  the  United 
States.  Indeed,  it  may  well  be  asked,  whether  the  peculiarities 
of  maritime  commerce,  which  have  made  courts  of  Admiralty 
necessary,  do  not  also  make  the  power  to  arrest  persons,  as  well 
as  things,  a  necessary  element  of  their  usefulness.  The  charac- 
teristic difference  between  the  business  of  the  land,  and  that  of 
the  water,  is  very  striking.  On  the  land,  we  contract  with  our 
neighbors,  or  those  into  whose  character  and  responsibilities  we 
can  inquire — who  have  property,  families,  friends,  reputation 
among  us,  which  makes  them  visible,  tangible,  and  reliable — 
or  we  can  decline  to  give  credit  or  deal  for  cash,  or  not  at  all — 
and  we  may,  with  great  propriety,  be  compelled  to  stand  the 
hazard  which  we  have  voluntarily  taken.    But  in  maritime 


(«)  8  N.  Y.  Legal  Obfenrer,  45.    2  Law  Rep.  new  eeriee,  470. 
(h)  TtoemB  Act  of  1789»  i  3.    Ante,  i  349. 
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matters  it  is  not  so,  but  directly  the  reverse.  We  most  deal 
with  an  impersonality,  as  it  were,  for  the  benefit  and  with  Hu 
responsibility  of  whom  it  may  concern.  We  cannot  know  witb 
whom  we  deal,  nor  on  whose  responsibility  we  are  ultimatel] 
to  rely — we  negociate  with  transient  persons — ^we  rely  upon 
sea-rovers — we  cannot  demand  cash — nor  refuse  to  give  credit— 
nor  decline  to  deal  at  all.  Contracts  are  made  for  us  by  othen 
in  one  place,  to  be  performed  by  us  with  others  in  another. 
What  would  become  of  maritime  commerce,  if  no  charter  par 
ty  or  bill  of  lading  was  made  on  credit ! — if  sailors,  befm 
signing  the  shipping  articles,  must  be  paid  in  full  for  the  voyage  I 
— Instead  of  contracting  <*  with  whomsoever  may  go  as  masteri' 
and  whomsoever  may  be  owners,  as  every  where  and  alwayi 
has  been  the  policy  of  the  law,  must  the  seamen  inquire  ool 
the  owners,  (no  matter  how  far  off,)  and  look  into  their  af 
fairs,  or  ask  for  an  endorser !  What  security  could  there  be  ton 
the  merchant  in  shipping,  or  the  consignee  in  receiving  hii 
goods,  the  pilot,  the  lighterman,  the  wharfinger,  the  sailor,  the 
material  man,  compelled  to  give  credit,  by  public  as  well  as 
private  interests,  and  by  the  invincible  necessities  of  maritime 
commerce,  to  transient  persons,  whose  characters  are  unknown, 
and  whose  residences  are  inaccessible,  and  who,  on  being  sued 
without  arrest,  would  find  a  substantial  defence  in  a  fidr  wii^ 
and  an  open  sea ! 

.  i  425.  If  the  warrant  of  arrest  contain  a  clause,  if  the  de- 
fendant cannot  be  found,  to  attach  his  goods  and  chattels  to 
the  amount  sued  for,  or,  if  such  goods  and  property  cannot  be 
found,  to  attach  his  credits  and  effects  to  the  amount  sued  fbr, 
in  the  hands  of  the  garnishee  named  in  the  process — in  such 
case,  the  process  should  direct  that  the  garnishee  upon  whom 
the  attachment  is  to  be  served,  be  summoned  to  appear  and  an- 
swer the  intenogatories  addressed  to  him  in  the  libel.(a) 

§  426.  Under  such  a  process,  it  is  the  duty  of  the  Marshal  to 
arrest  the  party,  if  he  can  be  found  in  his  district,  and  he  has 

ra)  Vid  Um  Fonn  ia  Uie  Appendix.    Vid.  Index.    Bette*  Plrac.  30. 
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no  right  to  attach,  goods,  chattels,  or  debts,  credits,  or  effects,  be^^ 
fore  he  has  endeavored  to  find  the  party  himself.    But  inasmuch 
as  the  attachment  of  property  will  be  immediately  dissolved  by  / 
^he  defendants  appearing  and  giving  bail,  the  Marshal  should  / 
l>y  no  means,  by  devoting  time  to  a  fruitless  search  for  the  de- 
fendant, lose  the  opportunity  of  attaching  his  property.    If,  there- 
fore, the  party  be  not  found  at  his  usual  place  of  business  .or 
abode,  the  Marshal  should  proceed  to  make  the  attachment 
He  should  attach  the  goods  and  chattels  of  the  defendant* 
if  they  can  be  found,  to  the  amount  sued  for — and  if  they  can- 
not be  found,  then  he  should  attach  the  debts,  credits,  and  ef- 
fects of  the  defendant,  in  the  hands  of  the  garnishee  named  in 
the  process,  to  the  amount  sued  for,  and  summon  the  garnishee 
to  appear  on  the  return  day  of  the  process,  and  answer  accord- 
ing to  the  requisition  of  the  process.    The  garnishee  may  be 
summoned  by  serving  upon  him  a  copy  of  the  warrant. 

{  427.  If  the  goods  and  chattels  of  the  defendant  are  attach- 
ed, or  if  the  garnishee  have  credits  and  effects  in  his  hands,  in 
either  case  the  defendant  can  always  have  the  attachment  dis- 
solved by  order  of  the  court,  on  his  appearing  in  the  suit,  and 
giving  a  bond  or  stipulation,  with  sufficient  sureties,  to  abide  by 
all  orders,  interlocutory  or  final,  of  the  court,  and  pay  the 
amount  awarded  by  the  final  decree  rendered  in  the  court  to 
which  the  process  is  returnable,  or  in  any  Appellate  Court, 
On  such  bail  being  given,  the  suit  proceeds  in  the  same  man- 
ner as  if  the  defendant  had  been  originally  arrested,  and  there 
had  been  no  attachment.(a) 

i  428.  The  practice  under  the  attachment  clause  in  the  war- 
rant has  been  the  subject  of  some  uncertainty,  and  it  is  of  suffi- 
cient importance  to  justify  a  reference  to  the  principles  and 
authorities  which  have  regulated  it.  In  the  case  of  Smith  v. 
Miln,  garnishee,  before  Judge  Betts,  the  libcllant  had  proceeded 
to  a  personal  execution  against  the  garnishee,  without  any  sum- 
mons having  been  served  on  him.    There  had  been  only  an 


(a)  Ad.  Rule  4. 
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attachment  of  credits  alleged  to  be  in  his  hands.  On  a  motion 
to  set  aside  the  proceedings,  the  judge  examined  the  subject  fullf , 
and  the  result  of  his  inquiries  cannot  be  better  given  than  in  his 
own  language. 

{  429.  '^  The  jurisprudence  of  all  civilized  countries,  seems  to 
embody  the  means  of  rendering  the  effects  of  a  debtor  liable  to 
the  claims  of  his  creditors ;  and,  probably,  no  other  tribniimis 
than  courts  of  common  law  have  found  themselves  incapacitated 
to  effect  that  end  by  their  own  inherent  powers,  without  hav- 
ing first  brought  the  debtor  personally,  under  their  autliority. 
What  then,  in  the  English  common  law  is  an  exception,  Uqh 
ited  to  two  small  districts,  is,  in  other  systems,  a  common,  per- 
vading,  and  familiar  principle. 

"  The  proceeding  by  way  of  foreign  attachment,  resting,  in 
England,  only  on  the  customs  of  London  and  Exeter,  on  the 
continent,  in  Scotland  and  the  United  States,  takes  its  form 
from  the  high  principle,  that  persons  may  be  reached  by  justice 
through  the  medium  of  their  property,  both  for  the  purpose  of 
compelling  their  personal  appearance  and  submission  to  the 
court,  and  also  by  sequestrating  his  property  for  the  benefit  of 
creditors. 

<<  It  is  clearly  demonstrated  by  the  United  States  Supreme  Conrt 
in  Manro  v.  Almeida,  (10  Wheat.  473,)  that  it  is  a  well  settled 
branch  of  Admiralty  powers,  not  derived  from  the  customs  of  Lon- 
don, but  coming  to  that  jurisdiction  from  the  same  sources  which 
furnish  the  other  elements  of  its  power.  That  case  also  supplies 
rules  sufficiently  explicit  and  full  to  direct  the  use  and  applic«> 
lion  of  this  particular  power. 

"  The  object  in  the  case  under  consideration  was,  by  means 
of  a  foreign  attachment,  to  compel  the  appearance  of  Montgom* 
ery  to  the  suit  instituted  against  him.  The  court  consider  it  a 
familiar  and  authorized  method  to  do  so,  by  force  of  the  remedy 
by  attachment,  and  point  out,  very  perspicuously,  under  what  cir- 
cumstances and  in  what  manner,  it  is  to  be  employed.  (Id.  492; 
493.) 

i  430.  '^The  attachment  may  be  of  goods  and  chattels  them, 
selves,  or  of  rights  and  credits,  and  by  actual  arrest  of  the  goods. 
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cr  by  notice  to  the  person  having  either  or  both  in  bis  possession* 
(Conk.  Ad.  P.  478.)  When  the  service  is  by  notice,  and  not  by 
actual  levy  on  the  goods,  two  things  are  necessarily  implied :  1. 
That  the  garnishee  be  apprized  of  what  (he  process  demands  and 
for  what  cause ;  and,  2.  That  he  be  warned  of  the  time  and  place 
to  appear  before  the  court,  and  discharge  himself  of  the  effect  of 
the  citation,  by  showing  that  he  holds  nothing  belonging  to  the 
debtor,  or  by  specifying  exactly  what  it  is,  and  submitting  him* 
self,  in  respect  thereto,  to  the  authority  of  the  court. 

"The  term  garnishee  means  one  warned  or  vouched  in 
respect  to  the  interest  of  third  parties ;  (F.  N.  B.  106 ;)  and  gar- 
uiahment  is  a  warning ;  (Jacob's  L.  Diet.  Encycl.  Amer.  voce 
Foreign  Attachment.)  Accordingly,  under  the  custom  of  Lon^ 
doD,  the  garnishee  must  be  warned  not  to  pay  the  money  to  the 
debtor,  and  to  appear  and  answer  to  the  plaintiff's  suit.  (Bo* 
hun's  Customs  and  Priv.  of  London,  256 ;  Comyn's  Dig.  AX* 
tacbmeot,  A.)  So  he  may,  it  seems,  plead  to  the  general  acticn 
and  deny  the  indebtedness  of  the  defendant.  (Comyn's  Dig. 
Attachment,  E.)  The  same  rule  obtains  in  a  trustee  process. 
(6  Dane's  Ab.  ch.  19:^,  art.  1.) 

"The  garnishee,  under  the  English  law,  may  appear  by  attor. 
ney,  and  plead  that  he  has  no  property  of  the  defendant  in  his 
bands,  or  confess  it,  or  wage  his  law,  or  plead  other  special 
"aBD^Ci^tBohun,  256.)  The  general  issue  is,  whether  the  gar- 
nishee, at  the  time  of  the  attachment,  or  at  any  time  after,  had 
any  money  or  goods  of  the  defendant  in  his  hands.  (Id.  255.) 
The  plaintiff  is  thus  put  to  prove  the  garnishee  had  moneys  in 
his  bands;  and  if  this  proof  is  not  made,  a  verdict  will  be  ren- 
dered for  him.  (Id.  258.)  When  the  proceeding  is  for  the  pur- 
pose of  bringing  the  defendant  into  court,  and  he  makes  default 
00  proclamation  a  scire  facias  issues  against  the  garnishee, 
(Oomyn,  For.  Attachment,  A.)  On  the  appearance  of  the  de-  I  j/^ 
fendant.  all  proceedings  against  the  garnishee  cease.  (Cro.  El.  '  ^ 
1S7,  593.  Salk.  291.)  And  he  must  have  notice  of  the  foreign  ' 
attachment,  to  bind  him  in  the  allotment  of  his  effects  to  the 
debt.     (Fisher  r.  Lane,  3  Wilson,  296.) 

''In  the  states  using  the  remedy  of  foreign  attachment,  its 
effect  is  principally  regulated  by  statute;  but  in  all  cases  the 
cardinal  principle  in  the  proceeding  is,  that  the  trustee  or  gar- 
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nishee  shall,  by  summons  or  scire  facias^  be  brought  into  court^ 
with  notice  of  the  claim  upon  him,  and  have  a  full  opportu- 
nity to  oppose  the  demand.  (6  Dane's  Ab.  492,  ch.  192,  arts.  1 
to  8.)  And  see  the  practice  in  various  states,  stated  and  ex- 
plained. Graighle  r.  Wottagle  et  al.  Pet.  C.  R.  346.  Manken 
V.  Chandler  &  Co.,  2  Brockb.  C.  R.  123.  Fisher  v.  Conseqoa, 
2  Wash.  C.  R.  382.  Franklin  v.  Ward,  3  Mason,  136,  Ibid, 
247.  Pickquet  t?.  Swan,  4  Mason,  443.  Barry  v.  Fayles,  1 
Peters'  R.  315.  Brasheer  v.  West,  7  Peters,  621,  and  2  U.  S, 
Digest,  Supplement,  884.) 

§  431.  "  Although  the  Admiralty  process  of  foreign  attach- 
ment is  not  borrowed  from  that  given  by  the  custom  of  London, 
or  the  trustee  processes  in  use  in  most  of  the  states  of  the  Union, 
yet,  all  being  directed  to  a  common  object,  and  founded  upon 
tmity  of  principle,  light  is  reflected  from  one  upon  the  other,  and 
we  may  accordingly  recur  to  the  practice  of  the  law  courts,  ser- 
viceably,  for  explications  of  the  methods  by  which  the  common 
design  is  best  effected. 

"  We  will  consider,  however,  more  specifically,  how  the  law 
and  practice,  stands  in  the  Court  of  Admiralty,  on  this  head. 

"  Gierke's  Praxis,  as  appears  by  the  preface  to  the  edition  in  La- 
tin, was  compiled  in  the  reign  of  Elizabeth,  and  becamea^giw^ 
dard  authority  long  before  it  was  published ;  and  the  sSSESc 
manuscripts  were  revised  and  arranged  under  the  sanction  of 
men  of  great  eminence  and  experience  in  that  branch  of  the  law. 
It  has  always  been  accepted  as  the  most  authoritative  exposition 
extant,  of  the  early  course  and  usages  in  Admiralty  procc^edings. 
(2  Brown  Civ.  &  Ad.  396.  1  Atk.  R.  296.  3  1).  &  E.  338.) 
Title  29,  lays  down  the  principle,  and  furnishes  the  outline  of 
the  form  of  the  warrant,  applicable  to  foreign  attachments  used 
to  compal  the  appearance  of  a  defendant ;  and  art.  32,  in  con- 
nection with  art.  28,  renders  the  direction  full  and  explicit,  be- 
yond all  ambiguity,  that  both  the  debtor  and  garnishee  are  to 
be  cited  to  appear  in  court  and  answer  the  matter  of  claim. 

§  432.  "  These  chapters  or  articles  of  Clerke  were  recognized 
in  the  South  Carolina  District  Court  in  1802,  as  sufficient  autbo* 
rity,  for  arresting  property  to  compel  the  defendant's  appearance, 
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smnd  although  the  form  of  the  warrant  in  that  case  is  jiot  given, 
i  t  is  plainly  to  be  implied  that  it  conformed  to  the  directions  of 
CJIerke.  (Bee  R.  186.)  The  rules  of  practice  of  this  court,  first 
oompiled  in  1828,  and  revised  in  1838,  provide,  that  if  a  party 
against  whom  a  warrant  of  arrest  issues,  cannot  be  found,  and 
Tetum  thereof  be  made,  the  plaintiff  may  have  a  warrant  to  at- 
tach the  property  of  the  defendant,  and  may  also  have  inserted 
therein  a  clause  of  foreign  attachment,  according  to  the  course 
of  the  Admiralty.    (Rule  25.) 

"  The  same  practice  prevails  in  the  First  Circuit.  (Dunlap's 
Ad.  Pr.  139,  140.)  The  foreign  attachfnent  sued  out  here  must 
he  according  to  the  course  of  the  Admiralty,  and  that  has 
heen  amply  shown  to  require  notice  or  citation  to  the  garnishee. 
The  argument  against  this  motion  is,  that  by  Rule  29  the  gar- 
nishee was  obliged,  on  the  mere  attachment  of  the  goods  of  a 
debtor  in  his  hands,  to  file  his  affidavit,  giving  a  full  statement 
of  the  property  in  his  hands,  or  pay  it  into  court,  and  that  such 
service  was,  accordingly,  all  the  notice  or  warning  necessary  to 
give  him. 

"  The  nile  will  not  justify  that  interpretation.  It  does  not 
regulate  the  manner  of  making  out  or  serving  a  foreign  attach- 
ment These  are  supposed  to  have  been  conformably  to  the 
eoarse  of  the  Admiralty ;  and  then  it  supplies  a  summary  and 
cheap  method  by  which  the  holder  of  the  property  may  become 
discharged  from  the  cause,  and  whereby,  also,  his  creditor  may 
be  secured  the  control  of  the  property  attached. 

i  433.  "  Rules  2  and  37  of  the  Supreme  Court,  adopted  since 
the  decision  in  10  Wheat.  473,  specify  concisely  the  steps  the 
creditor  and  garnishee  are  respectively  to  take.  The  process  is 
descrilied  by  which  a  defendant  may  be  arrested  in  suits  in 
personam.  (Rule  2.)  The  mesne  process  may  be  by  a  simple 
warrant  of  arrest  of  the  person,  in  the  Mature  of  a  capias^  or  by 
a  simple  monition,  in  the  nature  of  a  summons,  to  appear  and 
answer  to  the  suit,  as  may  be  prayed  for  in  the  libel ;  or  the 
warrant  for  the  arrest  of  the  person  may  have  a  clause  therein, 
that  if  he  cannot  be  found,  to  attach  his  goods  and  chattels,  or 
if  such  property  cannot  be  found,  to  attach  his  credits  and 
•ffects  in  the  hands  of  the  garnishees  named  therein. 
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'<  It  is  iosisted,  that  the  foreiga  attachment  clause  authorized 
by  this  rule,  is  not  required  to  contain,  also,  a  summons  or  no- 
tice to  the  garnishee  to  appear,  and  that  accordingly  no  such 
citation  need  be  made. 

"  The  argument  would  equally  prove,  that  it  is  not  necessary 
to  cite  or  summon  the  defendant  himself,  for,  as  he  is  absent, 
and  cannot  be  arrested,  if  no  citation  is  to  be  served  on  the 
bolder  of  his  property,  the  libellant  would  be  allowed  to  seize 
the  property  and  prosecute  to  a  decree,  without  notification,  to 
any  person,  of  his  acts. 

''  This,  most  manifestly,  cannot  be  so,  upon  general  princi* 
pies;  and  Rule  37,  instead  of  favoring  that  conclusion,  in  my 
judgment,  most  clearly  implies,  that  the  garnishee  is  before  the 
court  in  the  ordinary  way  of  bringing  in  such  party.  It  pro- 
vides, that,  in  cases  of  foreign  attachment,  the  garnishee  shall 
be  required  to  answer  on  oath  as  to  the  debts  and  effects  in  his 
hands,  and  to  such  interrogatories  as  may  be  propounded  by 
the  libellant ;  and  if  he  refuse  or  neglect  to  do  so,  the  court 
may  award  compulsory  process,  in  personam^  against  him. 

'^  A  party  is  not  placed  in  a  predicament  subjecting  him  to 
attachment,  but  in  disobeying  or  counteracting  some  process  or 
Inandate  of  court;  and  this  regulation  imports,  that  he  has  been 
put  within  the  jurisdiction  of  the  cause  and  the  court  by  service 
of  process  on  him." 

§  434.  If  the  suit  be  in  rern^  it  is,  in  substance,  a  suit  against 
all  persons  having  any  interest  in  the  thing,  to  the  extent  of 
their  interest  in  it.  All  the  world  are  said  to  be  parties  to  such 
a  suit,  and  are  bound  by  the  decree,  so  far  as  the  property  pro- 
ceeded against  is  concerned,  and  may  intervene  and  make 
themselves  actual  and  nominal  parties  to  it,  and  bring  their 
rights  before  the  court.  The  process  issued  is  a  warrant  to 
arrest  the  property,  and  usually  contains,  also,  a  monition  to 
all  persons  interested,  to  appear  on  a  day  certain,  and  show 
cause  why  the  property  should  not  be  condemned,  to  satisfy  the 
demand  of  the  libellant.  On  such  a  process,  it  is  the  duty  of 
the  Marshal  to  arrest  the  property  described  in  the  writ,  and 
safely  keep  it,  subject  to  the  order  and  decree  of  the  court — th« 
warrant  extends  to  sails  and  rigging  taken  ashore,  as  well  as  to  the 
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«hip — and  also,  to  give  public  notice  of  the  arrest,  and  of  the 
lime  assigned  for  the  return  of  the  process  and  the  hearing  of 
the  cause.    This  must  be  given  in  such  newspaper  in  the  dis- 
trict, as  the  District  Court  shall  order.    And  if  there  be  no  news- 
paper published  therein,  then  in  such  other  public  places  in  the  dis- 
trict,as  thecourtshalldirect.    On  the  return  dayof  the  process,  he 
must  return  the  same  into  court,  with  his  return  endorsed,  there- 
on stating  what  he  has  done  under  the  writ.    He  has  no  right| 
on   the  arrest  of  property  in  rem^  to  take  any  bail  for  the 
property,  but  he  must  retain  it  specifically,  and  is  responsible 
for  its  proper  custody.    For  the  purpose  of  detention  and  secu- 
lity,  the  Marshal  may,  if  necessary,  take  off  the  sails  of  a  vessel, 
or  her  rudder,  or  anchors,  so  that  she  cannot  escape.(a) 

§  435.  In  cases  of  seizure,  under  the  revenue  laws,  the  court 
must  cause  fourteen  days  notice  to  be  given  of  the  seizure  and 
libel,  by  causing  the  substance  of  the  libel  with  the  order  of  the 
court  therein  setting  forth  the  time  and  place  appointed  for  trial, 
to  be  inserted  in  some  newspaper  published  near  the  place  of 
seizure ;  and  also,  by  posting  up  the  same  in  the  most  publie 
manner  for  the  space  of  fourteen  days  at  or  near  the  place  of 
trial. 

In  analogy  with  this  statute  provision,  it  is  the  practice  in  the 
Southern  District  of  New  York  to  require  the  Marshal  to  make 
the  same  publication  and  action  in  civil  cases  l)etween  party 
and  party,  in  all  cases  in  rem,  unless  the  court  shall  for  sufficient 
cause  order  a  shorter  publication.(6) 

§  436.  The  usual  attachment  and  monition,  in  rem,  is  in  the 
foUowing  form : 

"  SnUhem  District  of  New  York,  ss. 

<*  The  President  of  the  United  States  of  Amebi- 


(«)  Ante,  §  364,  365.  Ware,  296.  1  Dodt.  282.  1  Hag.  124.  Act  Mej  8» 
1792,  i  4.  Cook.  Treat,  2d  edit  120  Ad.  Rule  9.  Act  of  March  2,  1799,  i  09. 
13  Pet  279.    Sea  Lawi,  445.     Boyd.  Proc.  17.    4  Cran.  2. 

(*)  Ad.  Role  9.    Act  of  March  2,  1799,  §  59.    Conk.  Treat.  2d  edit  361. 
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CA,  To  the  Marshal  of  the  Southern  District  of  New  York^ 

Greeting :    Whereas  a  libel  has  been  filed  in  the  District 

[l.  8.]  Court  of  the  United  States,  for  the  Southern  District  of 

New  York,  on  the  first  day  of  June,  in  the  year  of  oar 

Lord,  one  thousand  eight  hundred  and  forty-niney  by 

William  Robinson  against  the    Bark    Richard  Alsop, 

whereof  Geox^e  Johnson  is  or  lately  was  master,  her  tackle, 

fipparel  and  furniture,  in  a  cause  of  contract,  civil  and  maritime, 

jfor  the  reasons  and  causes  in  the  said  libel  mentioned,  and 

praying  the  usual  process  and  monition  of  the  said  court  in  that 

behalf  to  be  made,  and  that  all  persons  interested  in  the  said 

vessel,  her  tackle,  &c.,  may  be  cited  in  general  and  special,  to 

answer  the  premises,  and  due  proceedings  being  had,  that  the 

said  vessel,  her  tackle,  &c.,  may,  for  the  causes  in  the  said  libel 

mentioned,  be  condemned  and  sold  to  pay  the  demands  of  the 

libellant 

'<  You  are  hereby  commanded,  to  attach  the  said  bark  or  ves- 
sel, ber  tackle,  &c.,  and  to  detain  the  same  in  your  custody, 
imtil  the  further  order  of  the  court  respecting  the  same,  and  to 
give  due  notice  to  all  persons  claiming  the  same,  or  knowing 
or  having  any  thing  to  say  why  the  same  should  not  be  con- 
demned and  sold,  pursuant  to  the  prayer  of  the  said  libel,  that 
they  be  and  appear  before  the  said  court,  to  be  held  in  and  for 
the  Southern  District  of  New  York,  on  the  third  Tuesday  of 
June  instant,  at  eleven  o'clock  in  the  forenoon  of  the  same  day, 
if  the  same  shall  be  a  day  of  jurisdiction,  otherwise  on  the  next 
day  of  jurisdiction  thereafter,  then  and  there  to  interpose  a  claim 
for  the  same,  and  to  make  their  allegations  in  that  behalf.  And 
what  you  shall  have  done  in  the  premises  do  you,  then  and 
there,  make  return  thereof,  together  with  this  writ. 

"  Witness,  the  Honorable  Samuel  R.  Betts,  Judge  of  the  said 
Court,  at  the  city  of  New  York,  this  first  day  of  June,  in  the 
year  of  our  Lord,  one  thousand  eight  hundred  and  forty-nine,  and 
of  our  Independence  the  seventy-third. 

"  Jas.  W.  Metcalp,  Clerk. 
«  W.  R,  Beebe,  Proctor  for  Libellant." 

§  437.  The  Return  of  the  Marshal  should  be  endorsed  on  the 
writ  in  the  following  form  : 
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^  In  obedience  to  the  within  attachment  and  monition,  I  at- 
Ccu^hed  the  property  therein  described,  on  the  second  day  of 
Jime,  instant,  and  have  given  due  notice  to  all  persons  claiming 
^lie  samOi  that  this  court  will  on  the  third  Tuesday  of  June, 
l.x:i8tant,  (if  that  day  should  be  a  day  of  jurisdiction,  if  not,  on 
^Kie  next  day  of  jurisdiction  thereafter,)  proceed  to  the  trial  and 
^^^^mdenmation  thereof  should  no  claim  be  interposed  for  the 


"  Henry  F.  Tallmadge,  U.  S.  MarshaL 
^  Daled  June  17th,  1849." 

^  438.  The  proceeding  in  rem  is  predicated  on  the  assumption, 
^^liat  the  owner  and  other  persons  interested  in  property,  have  it 
their  own  charge,  or  have  placed  it  under  the  control  of  others 
rbo  will  see  that  their  interests  will  be  protected,  whenever  any 
shall  be  served  upon  it.  The  process  commands  the 
^Marshal  to  notify  all  parties — it  is  his  duty,  therefore,  to 
the  service  openly — to  leave  a  written  notice  with  the 
in  possession,  and  to  exercise  his  acts  of  custody  and 
^Mitioly  in  such  open  and  visible  manner,  by  a  keeper,  or  other- 
"^riaei  that  the  persons  having  the  same  in  charge,  may  take 
*^he  necessary  steps  to  protect  the  rights  of  all  those  in- 
^ere8ted(a) 

i  439.  Process  in  rem  is  founded  on  a  right  in  the  thing,  and 
^e  otgect  of  the  process  is  to  obtain  the  thing  itself,  or  a  satis- 
Siction  out  of  it  for  some  claim  resting  on  a  real  or  a  quasi 
;(iioiNietary  right  in  it  The  court  arrests  the  thing  for  the  pur- 
;Sioses  of  satisfaction.  It  holds  its  possession  by  its  officers,  and 
tthe  property,  in  coutemplation  of  law,  is  in  the  custody  of  the 
^(EHurl  itself.  As  the  court  has  the  legal  possession  for  the  pur- 
]nses  of  justice  and  to  that  extent  is  clothed  with  the  sover- 
eignty of  the  country,  it  has,  of  course,  the  power  to  defend, 
^nd  protect  its  possession,  and  to  resume  it,  if  it  should  be,  by  any 
XDfltiUS  divested.  If,  therefore,  the  thing  be  taken  out  of  the 
possession  of  the  officer,  by  a  party  to  the  suit  or  by  a  stranger, 


Aot«»  i  364,  365.    BetU*  Free.  33. 
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the  court,  on  motion,  will  compel  such  person  by  attachment  or 
other  summary  process,  to  re-deliver  it  And  if  a  purchaser 
obtain  possession  without  paying  the  price,  he  may,  in  like 
manner,  be  compelled  to  pay  the  purchase  money  or  re-deliver 
the  property  to  the  officer.(a) 

§  440.  In  all  suits  in  rem  against  a  ship,  her  tackle,  sails,  ap- 
parel, furniture,  boats,  and  other  appurtenances,  if  such  tacUe, 
apparel,  sails,  furniture,  boats,  or  other  appurtenances,  are  in  the 
possession  or  custody  of  any  third  person,  the  court  may,  afier 
a  due  monition  or  notice  to  such  third  person,  and  on  hearing 
the  cause,  if  any,  why  the  same  should  not  be  delivered,  award 
and  decree,  that  the  same  be  delivered  into  the  custody  of  the 
Marshal,  or  other  proper  officer,  if,  upon  the  hearing,  the  same 
is  required  by  law  and  justice.  The  rule  of  the  Supreme  Court 
mentions  only  the  case  of  a  ship,  but  the  principle  is  one  d  ge> 
ueral  application,  and  under  like  circumstances,  when  a  prin- 
cipal object  is  arrested,  and  some  of  its  appurtenances  are  with- 
held from  the  Marshal  by  a  third  person,  the  court  would,  in  the 
manner  pointed  out  in  the  rule,  compel  its  delivery  to  the  Mar- 
shal. The  proceeding  can  work  no  injustice,  for  such  third 
person  can  immediately  intervene  in  the  suit,  for  his  interest 
in  the  things  so  taken  from  him.(&) 

^441.  In  cases  of  proceedings  in  rem^  where  freight  or  other 
proceeds  of  property  are  attached,  or  are  bound  by  the  suit,  (as 
is  oflen  the  case  in  suits  for  seamen's  wages,  bottomry,  or  sal- 
vage,) and  such  freight  or  other  proceeds  are  in  the  hands  or 
possession  of  any  person,  the  court,  upon  application,  by  peti- 
tion, of  the  party  interested,  may  require  the  party  charged  with 
the  possession  thereof,  to  appear  and  show  cause  why  the  same 
should  not  be  brought  into  court,  to  answer  the  exigency  of  the 
suit,  and  if  no  sufficient  cause  be  shown,  the  court  may  order 
the  same  to  be  brought  into  court  to  answer  the  exigency  of  the 
suit,  and  upon  failure  of  the  party  to  comply  with  the  ordeTi 


(a)  3  Mm.  409.    Ware.  359. 

{b)  1  lUg.  134.    1  Uod.  983,  381.    AiL  Rule  9. 
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may  award  an  attachment  or  other  compulsory  process,  to  com- 
pel obedience  thereto.(a) 


Draw  a  petition — stating  briefly  the  facts — let  it  be  sworn 
to  before  a  United  States  Commissioner — serve  copy  and 
notice  of  presenting  same,  with  time  and  place,  on  the 
party  holding  tlie  property.  For  the  precedents^  see  the 
Index. 

}  442.  It  is  also  the  duty  of  the  Marshal  to  keep  the  property 
seized  in  such  safe  and  secure  manner,  as  to  protect  it  from  in- 
jury while  in  his  custody ;  so  that  if  it  be  condemned,  or  be  resto- 
red to  the  owner,  its  value  to  the  parties  may  be  unimpaired, 
and  the  Marshal  himself  be  not  responsible  for  unnecessary  de- 
terioration or  damage.  • 

}  443.  If  the  suit  be  both  in  rem  and  in  personam,  there  may  be 
separate  processes  at  different  periods,  or  one  process  may  combine 
the  usual  process  in  personam  with  the  process  in  rem,  in  which 
case  the  Marshal  executes  it  in  the  same  manner  as  he  would 
do  the  two  if  they  were  separate^  and  he  makes  on  the  united 
process  a  return  of  all  that  he  has  done  in  pursuance  of  the 
writ 


(a)  Ad.  Rale  39.    Ware,  296.     1  Carteis,  466. 
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Interlocutory  Sale  or  Delivery  of  Property. 

}  444.  If  the  property  be  in  its  nature  perishable,  or  is  liable 
to  deterioration,  decay,  or  injury,  by  being  detained  in  custody^ 
pending  the  suit,  the  court  may,  on  the  application  of  either 
party,  in  its  discretion,  order  the  same,  or  so  much  thereof  as 
shall  be  perishable,  or  liable  to  deterioration,  decay,  or  injtuyi  to 
be  sold,  and  the  proceeds  thereof,  or  so  much  thereof  as  shall 
be  a  full  security  to  satisfy  the  decree,  to  be  brought  into  court, 
to  abide  the  event  of  the  suit  Instead  of  a  sale  the  court  may, 
on  the  application  of  the  claimant,  order  an  appraisement  of 
the  property  to  be  made,  and  order  the  same  to  be  delivered  to 
the  claimant,  on  his  depositing  in  court  so  much  money  as  the 
court  ^hall  direct,  or  the  court  may  order  it  to  be  delivered  to 
him  on  his  giving  a  stipulation,  with  sureties,  in  such  sum  as 
the  court  shall  direct,  to  pay  the  money  awarded,  and  abide 
by  the  final  decree  rendered  by  the  court,  or  the  Appellate 
Court,  if  any  appeal  be  taken.  These  orders  for  sale,  or  delive- 
ry on  bail,  may  be  made  at  any  time,  as  well  in  vacation  as  in 
term.(a)  In  such  cases,  the  money  deposited,  the  stipulation, 
or  the  proceeds  of  the  sale,  are  a  substitute  for  the  thing  itself, 
and  to  them  the  court  resorts  for  satisfaction  of  the  decree. 

i  445.  The  89th  section  of  the  Collection  Act  of  1799,  pro- 
vides, that  in  cases  of  seizure,  upon  the  prayer  of  any  claimant 
of  the  seized  property,  or  any  part  thereof,  the  same  may 
be  delivered  to  him,  it  shall  be  lawful  for  the  court  to  appoint 
three  proper  persons  to  appraise  the  property,  who  shall  be 
sworn  in  open  court,  for  the  faithful  discharge  of  their  duty ; 
and  such  appraisement  shall  be  made  at  the  expense  of  the 
party  on  whose  prayer  it  is  granted ;  and  on  the  return  of  such 


(c)  Ad.  Role  10.    Cook.  Treat.  2d  edit  363.     CoUeotloii  Aet»  1799,  $  89.     1 
GtL  148, 47S.    Act  of  April  5. 1843.     Supra,  i  448. 
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appraisement,  the  claimant,  with  one  or  more  sureties,  may  give 
a  bond  for  the  appraised  value  ;  and  the  court,  on  being  fur- 
nished with  the  certificate  of  the  collector  of  the  district,  that 
the  duties  are  paid,  may  order  the  property  to  be  delivered  to 
the  claimant,  and  the  bond  to  be  filed ;  and  if  the  goods  are 
acquitted,  the  bond  shall  be  cancelled ;  but  if  judgment  shall 
pass  against  the  claimant  for  the  whole  or  any  part  of  the  pro- 
perty, and  the  claimant  shall  not,  within  twenty  dajrs  there- 
after, pay  into  court,  or  to  the  proper  officer  thereof,  the  appraised 
value  of  the  property  condemned,  with  costs,  judgment  shall  be 
granted  on  the  bond,  on  motion  in  open  court,  without  further 
delay.  The  same  practice  has  been  pursued  in  cases  between 
individuals.  Indeed,  the  statute  was  but  an  adaptation  of  the 
Admiralty  practice  to  seizure  cases,  probably  caused  by  a  doubt 
springing  out  of  the  analogy  between  cases  of  seizure  and  those 
of  prize,  in  which  latter  cases  property  is  never  delivered  on 
bail,  before  decree,  except  by  consent. 

i  446.  Without  adverting  to  the  well  settled  principle,  that 
die  Court  of  Admiralty  is  always  open,  and  that  all  proceedings  in 
causes  are  entered  as  taking  place  in  open  court,  it  was  sup- 
posed that  a  further  act  was  necessary,  and  accordingly  the 
act  of  April  5, 1832,  was  passed,  providing,  that  such  proceed- 
ingS|  in  all  cases,  may  take  place  as  well  in  vacation  as  in 
term,  and  that  the  bail  may  be  taken  by  the  clerk,  on  the  parties 
prodncing  the  certificate  of  the  collector  of  the  sufficiency  of 
the  sureties, — the  collector  and  district  attorney  being  rea- 
sonably notified  in  cases  of  the  United  States,  and  the  party  or 
counsel  in  all  other  cases. 

The  learned  judge  of  the  Northern  District  of  New  York  has 
expressed  a  doubt  whether  an  Admiralty  stipulation  without 
seal,  would  be  a  compliance  with  the  act,  which  uses  only  the 
woid  Bond ;  and  whether  the  appraisers  can  be  sworn  before 
the  derk  in  vacation,  in  seizure  cases.  All  the  principles  of 
Admiralty  practice,  and  its  rules  of  construction,  seem  to  me  to 
concur  in  removing  such  doubt.  A  stipulation  is  a  Bond.  It 
is  that  by  which  the  party  is  bound. 

The  length  of  notice— mode  of  service,  and  other  such  details, 
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can  be  regulated  only  by  the  judge  of  each  district  according  to 
the  circumstances  of  the  district(a) 

^  447.  If  a  ship  or  vessel  be  arrested,  the  same  may,  upon 
the  application  of  the  claimaut,  be  delivered  to  him,  upon  an 
appraisement  under  the  direction  of  the  court,  upon  his  deposi- 
ting in  court  so  much  money  as  the  court  shall  order ;  or  upon 
his  giving  a  stipulation  with  sureties,  as  in  the  case  of  perisha- 
ble goods ;  and  the  stipulation  or  money  thereafter  becomes  a 
substitute  for  the  thing  itself.  When  a  vessel  is  delivered  on 
bail,  the  owner  takes  her  cum  onere.  She  still  remains  in  his 
hands,  liable  to  all  the  liens  legally  attaching  on  her. 

The  object  of  these  various  provisions  is  to  enable  parties  to 
save  themselves  from  those  indirect  consequences  of  litigation 
in  rem^  which  are  often  destructive  of  the  thing  itself)  and 
deeply  injurious  to  the  party,  without  any  benefit  whatever  to 
the  cause  of  justice,  or  to  the  proceedings  in  court ;  and,  there- 
fore, if  the  claimant  decline  to  make  any  such  reasonable 
application  to  meliorate  the  evils  of  delay,  and  allows  the  ship 
to  lie  in  the  custody  of  the  Marshal,  the  court  may  in  its  dis- 
cretion, on  the  application  of  either  party,  upon  due  cause 
shown,  order  a  sale  of  the  ship,  and  direct  the  proceeds  to  be 
brought  into  court,  or  otherwise  disposed  of,  as  it  may  deem 
most  for  the  benefit  of  all  coucerned.(&) 

h  448.  These  applications  for  interlocutory  or  provisional 
relief,  may  be  made  at  any  time  after  the  commencement  of  the 
suit,  and  before  the  decree,  and  as  often  and  whenever  the  cir- 
cumstances may  require  such  relief,  at  chambers  as  well  as  in 
open  court,  in  vacation  as  well  as  in  term.  It  should,  however, 
be  observed,  that  no  person  is  allowed  to  make  an  application  to 
the  court,  in  relation  to  the  proceedings,  unless  he  first  by  a 
claim  or  some  stipulation  or  other  regular  proceeding,  acquire 
an  acknowledged  legal  relation  to  the  cause.    In  the  matter  of 


(a)  Conk.  Treat  2d  ed  366.  1  Gal.  148,  476.  Paine,  435.  Pet.  Cir.  R.  235. 
Ware,  266. 

ih)  Couk.  Treat.  2d  td.  3C3.  Wart,  296.  Ad  Rale,  11.  3  C.  Rob.  178.  2 
MaaoD,  57. 
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th^  sale  or  delivery  of  property,  mutual  convenience,  and  the 
desire  to  save  expense,  induces  the  parties  usually  to  consent  to 
t^^  proper  order.    If  consent  will  not  be  given,  application 
ii^Ust  be  made  to  the  court. 

Draw  Claim — have  it  sworn  to  before  a   U.  S.  JudgCj 
Clerkj  or  Commissioner^  and  file  it.      Give  stipukUion 
for  costs. 
Make  an  affidavit  of  the  circumstances.    Let  it  be  sworn 
to  as  above.    Serve  copy,  with  notice  of  motion^  on  the 
opposite  party.      Get  admission^  or  make  proof  of  ser^ 
viccy  and  m^ke  miction  in  open  Court  or  at  Chambers. 
For  the  precedents  J  see  the  index. 


CHAPTER    XXV. 

Return  of  Process — Default — Appearance. 

i  449.  At  the  openiog  of  the  court,  on  the  return  day  of  Che 
process,  the  Marshal  returns  the  process  to  the  Clerk,  and  the 
Judge  directs  the  defendant  to  be  called.  The  proctor  of  the 
libellant  should  always  be  in  court  on  the  return  day.  The 
old  practice  of  calling  the  defendant  on  three  several  days,  and 
entering  three  several  defaults  if  he  did  not  appear,  and  praati- 
cally  not  requiring  him  to  appear  till  on  the  third  day,  has  be- 
come, in  modem  times,  an  empty  form,  producing  nothing  but 
expense  and  delay,  and,  in  the  American  Courts,  has  fiedlen  into 
disuse.  The  crier  now,  by  order  of  the  Judge,  if  the  suit  be  im 
personam,  calls  the  defendaut,  and  if  he  does  not  appear  in 
person  or  by  proctor,  the  court,  on  motion  of  the  libellant's  {hoc* 
tor,  pronounces  him  in  contumacy  and  default,  and  adjudges 
the  libel  to  be  taken  pro  confesso  against  him,  and  proceeds  lo 
hear  the  cause  ex  parte,  and  to  decree  therein  as  to  law  and 
justice  may  appertain.  This  ex  parte  hearing  may  take  {dace 
at  the  time  of  the  default,  or  on  any  future  day  in  court,  as  the 
court  may  direct.  The  more  usual  course,  when  the  libel  is 
taken  pro  confesso,  is  to  refer  the  matter  to  a  Commissioneri  to 
hear  the  parties  and  make  report  thereon  to  the  court(a) 

The  following  is  the  form  of  the  order : 

"  The  process  in  this  cause  being  returned  personally  served, 
the  defendant  is  duly  called,  and  does  not  appear ;  and  on  mo- 
tion of  Proctor  for  the  libellant,  the  said  de* 
fendant  is  pronounced  to  be  in  contumacy  and  default,  and  the 
libel  is  adjudged  to  be  taken,  pro  confesso,  against  him,  and  it 
is  referred  to  a  Commissioner,  to  ascertain 
the  amount  due  to  the  libellant,  and  to  report  the  same  to  the 
Court,  with  all  convenient  speed." 


(a)  Ad.  Rd1«,  29.     Collection  Act  of  1799,  §  39.     Conk.  Treat  3d  edit  30. 
Ad.  Rule,  4.    Betti*  Pric.  35. 
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§  4S0.  After  a  decree  of  contumacy  and  default,  the  def<»- 
da&t,  at  any  time  before  the  final  hearing  and  decree,  may  ap- 
ply to  the  court  to  set  aside  the  default,  and  allow  him  to  come  in, 
appear,  and  answer  the  libel,  and  the  court  may,  in  its  discretion, 
permit  him  to  do  so,  and  may  impose  such  terms  as  to  costs  as 
may  be  just,  even  to  the  payment  of  all  the  costs  of  the  suit,  up 
to  the  time  of  the  appHcation.  The  phraseology  of  the  Admiralty 
rule  of  the  Supreme  Court  has  been  said  to  require  the  payment 
of  the  whole  costs,  as  a  condition  of  relief,  but  so  strict  and  hard 
a  construction,  in  a  court  so  liberal  and  equitable  as  the  Admi- 
ralty, would  not  be  adopted,  unless  a  three-fold  necessity  should 
require  it,  and  no  violence  is  done  to  the  language  by  giving 
the  phrase,  "  the  court  may,  in  its  discretion,"  its  proper  appli- 
cation to  all  that  follows  it,  in  the  rule.  Such  applications  to 
the  fiiTor  or  discretion  of  the  court,  must  be  founded  on  affida- 

Tit  or  other  emAmme  of  the  grounds  of  the  applicatiofi.(ci) 

—  ••  • 

1 461.  In  the  same  manner,  in  the  discretion  of  the  court,  on 
motion  of  the  defendant,  and  on  payment  of  such  costs,  and 
complying  with  such  orders  and  terms  in  the  premises,  as  the 
court  may  direct,  a  final  decree  in  contumacy  and  default  may 
be  rescinded,  and  the  party  allowed  to  appear,  and  a  re-hearing 

^imnted  at  any  time  within  ten  days  after  the  decree  has  been 

«iered.(&) 

Draw  the  affidavit  of  the  facts — serve  copy  on  the  proctor 
0/  the  opposite  party,  with  such  notice  of  making  the  ap- 
pUcaiion  as  is  required  by  the  rules  of  the  court. 

)  452.  If  the  suit  be  in  rem,  on  motion  of  the  libellant's  proc- 

proclamation  is  made  by  the  crier  for  all  persons  having 

thing  to  say  why  the  property  should  not  be  condemned  and 

to  answer  the  prayer  of  the  libellant,  to  come  forward  and 

e  their  allegations  in  that  behalf.   If  no  one  appears,  on  like 


Id.  Rale  29. 

^R«le40.    1  W.Rob.  SI.    Conk.  Treat  Sd  edit.  394. 
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motion,  the  defaults  of  all  persons  are  entered,  a  decree  of  con- 
demnation and  sale  is  made,  on  a  brief  statement  hy  the  pioctor« 
of  the  cause  of  action,  and  the  suit  proceeds  es  jHUie  to  a  final 
hearing  and  decree,  then,  or  at  a  future  day,  or  the  couit  nay 
refer  the  matter  to  a  Commissioner  to  ascertain  the  amount 
and  report  it  to  the  Court(a) 

The  following  is  the  order : 

"  The  Marshal  having  returned  that  he  has  duly  attached 
the  brig  Sea-Bird,  her  tackle,  apparel,  and  furniture,  and  given 
due  notice  to  all  persons  claiming  the  same,  that  this  court  wQI, 
on  this  day,  proceed  to  the  trial  and  condemnation  thereof 
should  no  claim  be  interposed  for  the  same,  on  motion  of 

Proctor  of  the  libellant,  proclamation  is 
made  for  all  persons  having  anything  to  say  why  the  same 
shoiild  not  be  condemned  and  sold,  to  answer  Umprayer  of  the 
libellanCana  no  person  appearing,  on  like  BeSCit  is orderedi 
that  the  defaults  of  all  persons  be  entered,  and  that  the  said 
brig,  her  tackle,  &c.,  be  condemned  and  sold  to  answer  the 
prayer  of  the  libellant,  and  that  a  venditioni  exponas  issue  ac- 
cordingly ;  and,  on  like  motion,  it  is  further  ordered,  that  it  be 
referred  to  a  Commissioner,  to  ascertain  the 

amount  due  to  the   libellant,  and  to   report  the  same  to   the 
court  with  all  convenient  speed/' 

h  453.  It  is  not  usual  for  the  court  to  refer  to  a  Conunissioner 
matters  of  tort  or  uncertain  damages,  or  mere  questions  of  law, 
where  the  judgment  and  discretion  of  the  court  itself  would  be 
better  informed  by  the  actual  hearing  of  the  controversy,  but 
there  is  no  legal  objection  to  making  a  reference  in  such  cases, 
and  it  is  sometimes  done. 

Commissioners,  in  matters  referred  to  them,  have  all  the  usual 
powers  of  Masters  in  Chancery,  in  cases  of  reference,  and  may 
administer  oaths,  and  examine  parties  and  witnesses  in  proper 
cases.(&) 


(a)  B«IU'  Prmc  36.    Ad.  Role,  44. 
(ft)  BetU*  Prac.  37.    Ad  Role  44. 


DEFAULT  AUD  COHTUlf  ACT.  2S1 

"Hie  Acts  of  Congress  having  provided  for  the  appointment 
of  eommissioners  to  perform  various  semi-judicial  duties,  it  is 
usual  to  make  the  references  to  them,  as  persons  experienced  in 
such  matters,  but  there  is  no  legal  objection  to  referring  a  mat- 
ter to  one  or  more  commissioners  chosen  by  the  parties,  or  ap- 
pointed by  the  court,  for  the  particular  case  alone.(a) 

f  454.  In  cases  of  seizure,  when  no  one  appears,  the  decree  of 
condemnation  is  absolute — the  only  question  being  whether 
the  property  be  forfeited  or  noL  In  such  cases,  it  is  usual  for 
the  District  Attorney,  on  his  motion  for  condemnation,  to  stnte 
briefly  the  substance  of  the  libel  and  the  cause  of  forfeiture. 

}  455.  On  the  return  day  of  the  process  or  at  any  other  time, 

when  by  the  course  and  order  of  the  court,  it  is  the  duty  of  the 

libellant  to  take  any  step  in  the  cause,  and  he  neglects  to  do  so, 

the  defendant  appearing,  the  court  may,  on  his  motion,  order  the 

libellant  to  be  called ;  and  if  he  do  not  appear,  may,  on  like  mo- 

tioD,  decree  him  to  be  in  default  and  contumacy,  and  pronounce 

the  suit  to  be  deserted,  and  the  same  may  be  dismissed  with  costs. 

TbeAdmiraltyRulesoftheSupreme  Court  do  not  as  incaseof  the 

delaiilt  of  the  defendant,  say  any  thing  of  the  power  of  the  court 

o  eel  aside  the  default    There  cannot  be  any  question,  how- 

▼«r,  of  the  power  of  the  court,  on  application  in  proper  time, 

>  eet  aside  any  default  for  not  complying  wilh  the  rules  or 

ders  of  the  court.    There  might  be  doubts  of  the  power  to  set 

ide  a  regular  final  decree  on  the  merits,  although  taken  by 

GBiiilt,and  hence  the  propriety  of  the  twenty-ninth  and  fortieth 

The  following  is  the  form  of  the  order  : 

The  libellant  having  failed  to  appear  in  this  cause,  and  pro- 
itc  his  suit  according  to  the  course  and  order  of  the  court, 
lotion  of  Proctor  for  the  defendant,  this 


Vd.  Role  44. 
d.Rale3J.      Ante,  ^  450,  451. 
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suit  is  pronounced  to  be  deserted,  and  the  libel  is  disai 
wi  th  costs." 

i  456.  If  the  libellant  appear  on  the  return  of  the  pro 
and  move  the  usual  proclamation,  the  defendant  must  ( 
appear,  put  in  his  answer  to  the  libel,  if  in  personam^  and 
claim  and  answer,  if  in  rem^  or  on  motion  obtain  from  the  c 
such  further  time  as  may  be  necessary. 

In  suits  in  personam,  the  defendant  is  often  arrested  In 
short  period  before  the  return  of  the  process,  and  it  is,  alauM 
course,  therefore,  to  allow  him  time  to  procure  a  copy  ol 
libel,  examine  his  defence  and  prepare  his  answer.  In  cati 
real  defence,  the  court  gives  ample  time,  atid  the  Practk 
Admiralty  is  such,  that  proctors  are  rarely  found  to  oppoei 
granting  of  all  necessary  indulgence. 

It  is  not  usual  in  the  Southern  District  of  New  York  fo] 
proctor  to  give  any  written  notice  of  his  appearance.  In 
presence  of  the  court,  the  defendant's  proctor  states  vina  * 
that  he  appears  for  the  defendant,  and  files  his  answer  or 
for  time  to  do  so.  The  more  orderly  practice,  however,  n 
be,  to  require  the  proctor  for  the  defendant  to  furnish  to 
clerk  to  be  filed,  a  written  notice  that  he  appears  for 
defendants,  one  or  more  of  them — that  the  files  and  mil 
of  the  court  may  always  show  who  is  the  responsible  r 
sentative  of  the  defendant.  A  general  rule  of  the  Sup 
Court  prescribing  such  notice  is  desirable.(a) 

The  following  is  the  form  of  the  notice  : 

DISTRICT  COURT—IN  ADMIRALTY. 

William  Pratt, 

vs, 

John  Jones,  and  others. 


Sir, — You  will  please  to  enter  my  appearance  as  Procto 

the  defendants  (or  claimants)  in  this  cause. 

June  2d,  1849. 

A.  B.,  Prod 
To  J.  W.  M.,  Esq.,  Clerk. 

(a)  Ad.  Rule  S9. 
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}  457.  In  cases  in  rem^  the  process  most  usually  be  served 
fourteen  days  before  the  return  day,  and  in  many  cases  more 
and  there  is  not,  so  often,  a  necessity  for  further  time  to  answer. 
I^  however,  there  be  any  such  necessity,  the  time  is  extended 
by  the  court,  and  it  is  usual,  in  such  cases,  to  connect  with  the 
order  allowing  further  time  for  appearance,  an  order  that  the 
defendant  be  in  contumacy  and  default,  unless  his  answer 
be  put  in  within  such  further  time.  Further  time  to  answer 
the  libel  is  practically  an  extension  of  the  return  day  of  the  pro- 
cess ;  and  on  the  further  day,  the  defendant  may  take  any 
course  which  he  might  have  done,  on  the  actual  return  day  of 
the  process,  had  he  been  then  ready. 

Make  out  and  serve,  on  the  Clerk  and  the  lihellanfs  Proc- 
tor, a  notice  of  appearance^  and  make  out  your  claim, 
anstoer  or  exception — have  it  properly  verified,  and  file  it 
with  the  proper  stipulation,  on  or  before  the  return  of  the 
process,  or.  at  that  time,  attend  Court  and  mm>e  for  fur- 
ther time. 

i  458.  It  is  a  general  rule  that  appearance  waives  any  objec- 
tioUi  so  far  as  respects  the  mere  formality  of  the  previous  pro- 
ceedings. But  this  only  refers  to  the  more  full  and  deliberate 
intervening  which  is  affected  only  by  signing  the  necessary 
stipulations  and  putting  in  the  necessary  answer.  If,  therefore, 
there  be  any  question  of  formality  to  be  brought  before  the 
court,  it  should  be  done  before  perfecting  the  appearance.  By 
the  ancient  practice,  proctors  were  required  to  exhibit  a  proxy 
or  instrument  of  appointment  by  the  clients,  but  this  strictness 
is  now  entirely  oteolete.  By  the  modem  practice,  for  a  period 
of  at  least  200  years  past,  proxies  have  been  dispensed  with, 
and  a  proctor  is  at  liberty  to  commence  or  defend  a  suit  on  his 
own  responsibility,  without  the  production  of  any  proxy.  He 
is  bound,  however,  to  produce  his  parties  before  the  court,  when 
called  on  to  do  so ;  and  he  is  expected  to  be  duly  authorized  to 
appear  by  the  party  for  whom  he  intervenes.  The  court  has  a 
right  to  call  upon  the  proctor  at  any  period  of  the  cause,  to 
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State  not  generally,  but  specifically  by  name,  the  whole  of  the 
parties  for  whom  he  is  authorized  to  appear.(a) 

§  459.  Garnishee. — ^The  garnishee,  or  party  holding  the 
property  attached,  being  served  with  the  citation  or  monition, 
must  appear  in  person,  or  by  proctor,  on  the  return  day  of  the 
monition,  and  answer  in  writing,  on  oath,  as  to  the  property, 
goods,  chattels,  credits,  and  efiects,  of  the  defendant  in  his 
hands,  and  to  such  interrogatories  touching  the  same,  as  may 
be  propounded  by  the  libellant  These  interrogatories  may  be 
annexed  to  the  libel,  or  put  in  separately,  after  the  garnishee  has 
appeared,  and  the  answer  must  be  filed  in  the  cause. 

If  the  party  refuse  or  neglect  to  answer,  the  court  may  award 
compulsory  process  against  him  in  personam. 

If  he  admit  any  debts,  credits,  or  effects,  the  same  must  be 
held  in  his  hands,  liable  to  answer  the  exigencies  of  the  suit ; 
and  he  will  be  held  personally  responsible  for  the  demand  of 
the  libellant  as  decreed  by  the  court,  to  the  extent  of  what  he 
has  in  his  hands. 

If  the  garnishee  deny  having  debts,  credits,  or  effects,  in  his 
hands,  the  libellant  may  reply  to  his  answer,  and  the  question 
will  be  tried  by  the  court  like  any  other  issue.(&) 

If  the  property  of  a  third  person  be  attached,  he  may  inter- 
vene by  claim  for  the  protection  of  his  property. 

i  460.  In  the  original  suit,  when  the  defendant  has  not  been 
served  personally,  but  his  property  or  credits  have  been  attached 
to  compel  an  appearance,  on  the  return  of  the  warrant,  the  de- 
fendant is  called  in  the  same  manner  as  if  he  had  been  sued 
personally,  and  not  appearing,  he  is  pronounced  in  contumacy 
and  default,  and  the  matter  of  the  libel  taken  pro  confesso 
against  him,  and  the  amount  ascertained,  and  the  decree  per- 
fected, in  the  same  manner  as  in  other  cases.  And  execution 
may  issue  against  his  person  and  property  generally,  and,  espe- 


(c)  I  Hag.  Ecc  R.  185.  S  Dod.  369.  ClerU  Pnudf,  13,  15.  1  W.  Rob.  337, 
S4a    9  Notes  of  Caaes,  216.    4  C.  Rob.  390.    BeUt'  Prac  36,  47. 

(4)  Ad.  Rule,  37.  Vide  Precedenta  in  Uie  Appendix.  Hall  Ad.  70  to  78.  Ante, 
(435  to  423. 
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cially,  against  his  property,  credits,  and  effects,  in  the  hands  of 
the  garnishee,  and  if  the  garnishee  refuse  to  deliver  or  apply 
the  same  to  the  execution,  then  against  the  persop  and  property 
of  the  garnishee,  to  the  amount  of  the  execution,  or  of  the  pro- 
perty, credits,  and  effects,  in  his  hands,  (a) 

No  person  is  allowed  to  intervene  in  a  suit  or  proceeding  in 
remj  unless  he  give  a  stipulation,  with  sureties,  to  abide  by  the 
final  decree  rendered  in  the  cause,  and  to  pay  all  such  costs,  ex- 
penses, and  damages  as  shall  be  awarded  by  the  court,  upon  the 
final  decree,  whether  it  is  rendered  in  the  original  or  appellate 
court  In  practice  it  is  usual  to  defer  putting  in  the  stipulation 
till  the  time  of  filing  the  claim,  answer,  or  allegation,  but  in 
strictness,  no  party  is  allowed  to  make  delay  or  expense  to  the 
libellant  till  he  shall  have  given  the  necessary  security.  The 
appearance  of  the  party  is  not  perfected — ^he  is  not  considered 
fully  in  court,  till  he  has  put  in  his  claim  or  answer  and  stipu- 
lations.(&) 


(a)  Han  Ad.  70  to  77.     Ante,  §  426.    Vide  Precedents  in  the  Appendix. 
{h)  Ad.  Role  34.    Ware,  296.    BeiU'  Prac.  41  to  45,  49,  50.    Gierke  Prax.  tit. 
3&    HaUAd.  78. 


CHAPTER    XXVI. 

The  Pleadings  after  the  Libel. 

i  461.  The  pleadings  on  the  part  of  the  defendant  are,  the 
Claim — the  Exception — the  Answer. 

Claim. — The  claim  is  confined  to  proceedings  in  rem  in  whidi 
alone  can  there  be  any  occasion  to  make  a  claim  of  propeftj. 
It  is  a  statement  in  proper  form  of  the  right  of  the  party  making 
it  to  the  property  attached  by  the  process  of  the  court  It  has 
been  before  remarked,  that  all  parties  having  an  interest  in  the 
property  attached,  in  a  suit  in  rem^  will  be  bound  by  the  decree 
and,  of  course,  are  entitled  to  come  in  and  make  themselves  par- 
ties to  the  suit,  to  defend  their  interest.  Persons  having  iieni 
upon  the  property  thus  intervene,  a  maritime  lien  being  a  sort 
of  proprietary  interest.  All  parties  who  thus  intervene  are 
bound,  in  the  first  place,  to  make  their  claim  to  the  property — in 
other  words,  to  state  their  interest  in  it,  that  the  court  and  the 
libellant  may  know  whether,  and  to  what  extent,  they  have  a 
right  to  defend  the  suit ;  for  it  is  quite  as  important  to  the  cause 
of  justice,  that  the  libellant's  rights  should  not  be  impaired  by 
the  unauthorized  meddling  of  those  who  have  no  interest,  as 
that  the  defendant's  rights  should  not  be  impaired  by  his  not 
being  allowed  to  defend  it  in  his  own  name.  The  claim  is  no- 
thing but  the  statement  of  the  party's  right  in  the  property,  and 
its  sole  purpose  is  to  show  his  right  to  appear  and  defend  the 
suit  and  represent  the  property.(a) 

No  set  form  of  words  is  necessary  to  form  a  claim.  In  this, 
as  in  other  pleading,  the  court  looks  to  the  substance,  rather 
than  the  form.  It  must  state  that  the  party  is  the  true  and 
honafde  owner  of  the  interest  which  he  represents,  and  that  no 
other  person  is  the  owner  thereof    It  must  be  verified  by  the 


(a)  Admir.  Rule  26.    Wart,  104,  107.    Betta*  Prac  56, 57.    Clerkt  Pnz.  tit  3. 
HaU  Ad.  76.    2  Mas.  409. 
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t.li  of  the  party  or  his  agent  or  consignee.  When  it  is  verified 
the  oath  of  an  agent  or  consignee,  he  must  also  swear  that 
^J  C3  is  authorized  to  do  so  by  the  owner,  or  if  the  property  be  at 
^^^^  time  of  arrest  in  the  possession  of  the  master  of  a  ship,  that 
^^  is  the  lawful  bailee  thereof  for  the  owner.  As  the  putting  in 
^-  cs-laim  and  defending  a  suit  may  put  the  libellant  to  great  ex- 
P^^xise — unnecessary  and  unjust  if  the  claimant  have  no  right — • 
"^  must  file  a  stipulation,  at  the  time  of  putting  in  his  claims 
th  sureties,  in  such  sum  as  the  court  shall  direct,  for  the  pay* 
^Qt  of  all  costs  and  expenses  which  shall  be  awarded  against 
*^  i  »Ttt  by  the  final  decree  of  tlie  court,  or  upon  appeal  by  the  ap- 
court.  In  the  Southern  District  of  New  York  the  stipu* 
ition  for  costs  is  in  $250.  It  may  be  increased  by  the  court^ 
necessary,  on  motion.(a) 

i  462.  The  following  is  the  form  of  a  claim  : 

b  the  Honorable  Samuel  R.  Betts,  Judge  of  the  District  Court 

^f  the  United  States  for  the  Southern  District  of  New  York : 

^  David  Rome  and  William  B.  King,  of  Eastport,  in  the 

unty  of  Washington,  State  of  Maine,  owners  of  the  Schooner 

omet,  her  tackle,  apparel,  and  furniture,  intervening  for  their 

lerest  in  the  said  Schooner  Hornet,  her  tackle,  apparel,  and 

Tniture,  appear  before  this  Honorable  Court,  and  claim  the 

id  schooner,  her  tackle,  apparel,  and  furniture,  and  state  that 

«y  are  the  true  and  bona  fide  owners  thereof,  and  that  no 

^ler  person  is  the  owner  thereof. 

^  And  thereupon,  the  said  claimants  pray,  that  this  Honorable 

^urt  will  be  pleased  to  decree  a  restitution  of  the  same  to 

em,  and  otherwise  right  and  justice  to  administer  in  the 

s.  •  *•' David  Rome, 

"  William  B.  Kino. 
Sworn,  July  10,  1847,  before  me, 

"  George  W.  Morion,  U.  S.  Commissioner." 

W.  R,  Beebe,  Proctor. 

This  claim  may  be  put  in  immediately,  without  waiting  for 
e  return  of  the  process.(6) 


[b)  Ad.  Rale  26.    Ware,  52.    Belts'  Prac.  5G,  57. 
(6)  Ad.  Role,  26. 
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}  463.  Claimants  of  separate  interests  may  appear  separately 
and  put  in  separate  claims.  The  owners  of  the  respective  shares 
of  the  ship — the  owners  of  the  respective  portions  of  the  cargo — 
the  government  for  its  duties,  or  for  a  forfeiture — the  underwii 
ters  when  they  have  reason  to  believe  that  the  property  has 
been  or  may  be  abandoned  to  them — the  consul  of  a  foieigo 
nation,  if  he  have  reason  to  believe  that  the  citizens  or  subjecli 
of  his  nation  are  interested — in  short,  any  person  or  officer  will 
he  allowed  to  appear  and  make  his  claim,  (first  giving  security  foi 
costs)  whenever,  in  the  opinion  of  the  court,  excluding  him  ma] 
lead  to  a  failure  of  justice.  Persons  or  officers,  however,  who  ap- 
pear by  virtue  of  some  general  right,  will  not  be  allowed  to  receiv« 
the  property  or  money  awarded  by  the  decree,  unless  the  right 
of  the  principal  party  to  receive  it,  and  their  right  of  the  agent  tfl 
represent  him,  be  proved  to  the  court.(tf) 

(  464.  If  tiiere  be  several  libels  against  the  same  vessel  oi 
//fX)perty,  the  claimant  must  put  in  his  claim  in  each  suit,  and 
the  libellants  in  each  suit  should  also  put  in  their  claim  in  all 
the  other  suits,  lest  a  decree  of  condemnation  and  sale  by  default, 
in  one  suit,  should  dispose  of  the  property,  without  the  power  d 
redress. 

}  465.  The  merely  putting  in  a  claim,  is  not  a  defence  to  the 
libellant's  claim.  The  property  may  belong  to  the  claimant, 
and  still  the  libellant  have  full  title  to  the  relief  sought — indeed, 
his  right  to  that  relief  often  depends  upon  the  claimant's  being 
the  owner  of  the  property.  After  the  claim  is  in,  and  the  claim- 
ant is  thus  entitled  to  be  heard  for  his  interest,  he  must  put 
before  the  court  the  grounds  of  his  defence,  in  suitable  allega- 
tions, that  the  court,  as  well  as  the  opposite  party,  may  be  in- 
formed of  the  grounds  of  defence.  These  may  be  put  forward 
in  a  separate  defensive  allegation,  or  they  may  be  united  with 
the  answer,  if  one  be  required.  If  the  libel  does  not  pray  for 
an  answer,  the  defendant  need  not  put  in  an  answer,  properly 


(ft)  Duolap.  88.  6  Wheat.  152.  10  Id.  66.  I  MaM>n,  14.  Ante,  ^325.  Wu«  104 
llinchlifie'i  Prac.  10.  1  Rob.  1:29-3^7.  2  id.  &8,  92,  101.  For  preccdenU  ia  Um 
appendix,  fid.  Index. 
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called ;  that  is  to  say,  he  is  not  compelled  to  answer  tlie 

:5  ts  set  forth  in  the  libel ;  but  whatever  may  be  the  prayer  of 

s  libel,  any  party  defending  the  suit,  must  spread  before  the 

lart  the  grounds  of  his  defence,  or  he  will  be  debarred  from 

king  his  defence — it  being  a  primary  rule  in  Admiralty,  that 

cause  must  be  heard  and  decided  according  to  the  allega- 

Bs,  as  well  as  the  proofs  in  the  cause.(a) 


^  466.  Exceptions. — If  any  pleading  or  proceeding  be  ir- 
ar,  insufficient,  or  objectionable,  the  proper  mode  of  bring- 
before  the  court  the  objection,  is  by  exceptions  or  exceptive 
negations — which  in  their  purpose  and  eflfect  correspond  with 
demurrers  and  pleas  in  bar  at  common  law,  and  they 
properly  classed  with  pleadings.  Thus,  if  the  libel — the 
ir^.swer — the  replication — the  interrogatories,  or  the  answers  to 
cm — the  report  of  the  clerk,  or  commissioner,  auditor,  or 
sessor,  to  whom  any  matter  is  referred — be  liable  to  just 
^^^r»jection,  it  may  be  excepted  to — and  if  not  excepted  to,  the 
^^ourt  will  be  slow  to  listen  to  any  objections  to  its  form  or 
*^Vib8tance.(6) 

In  mere  matters  of  form,  exceptions  should  be  made  before 
^^swering  in  chief,  or  at  the  same  time,  or  they  will  be  con* 
&dered  as  waived. 

The  following  is  the  form  of  an  exception  : 

§  467.  "  To  the  Honorable,  &c. 

"  The  Exceptions  of  David  Jones,  defendant,  to  the  libel  of 
«roe8  Jackson,  libellant,  allege  that  the  said  libel  is  informal 
nd  insufficient,  as  follows  : — 
"First  Exception. — That  the   same  is  not  signed  by  the 
^ibellant,  nor  by  any  proctor  of  this  court. 

^^Swond  Exception. — That  the  same  does  not  allege  that 
"^^e  libellant  has  sustained  any  damages  in  the  matter  of  the 
l^ibel ;  nor  that  the  defendant  is  indebted  to  the  libellant  in  any 


(«)  Ad.  Role,  34.    2  W.  Rob.  204.    Ibid.  227.    7  Jur.  1117.    3  Hag.  Ecc  97. 
are,  439. 

(ft)  2  Brow.  Civ.  and  Ad.  301.    Dunlap.  192,  193.     BetU*  Prac.  38,  57  to  59. 
the  precedenta  referred  to  in  the  Index. 
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*'  Third  Exception, — That  the  third  article  thereof^  is  scan- 
dalous and  impertinent 

"  E.  F.,  Proctor  for  Defendant.'' 

i  468.  If  on  the  libel  itself,  it  appears  that  the  libellant  ought 
not  to  have  the  relief  for  which  he  prays,  or  that  the  court  have 
not  jurisdiction,  instead  of  answering  the  facts  alleged  in  the 
libel,  he  may  except  to  the  libel,  stating  in  an  exception  the 
point  in  which  he  considers  the  libellant's  case  defective — or  if 
there  be  any  single  fact  on  which  the  defendant  chooses  to  rely 
as  a  bar  to  the  libellant's  demand— as  a  prior  judgment  or 
decree,  or  release — an  accord  and  satisfaction — a  forfeiture,  or 
the  like — he  may  set  it  up  alone,  and  put  his  case  upon  that 
issue.  It  is  not  usual  to  adopt  this  course,  because  he  may  set 
up  the  subject  matter  of  the  plea  in  his  answer,  and  have  the 
same  benefit  of  it,  without  losing  his  defence  on  the  general 
merits,  if  he  fail  in  the  matter  of  the  plea.  The  practicey 
therefore,  prevails  of  uniting  the  matter  of  the  plea  and  the 
answer  in  the  same  pleading.  Pleas  of  this  sort  are  called 
exceptions.  If  they  set  up  matter  in  abatement  merely,  they 
are  called  dilatory  exceptions, — if  matter  in  bar,  they  are 
called  peremptory  exceptions.(a) 

The  following  is  the  form  of  such  plea  or  exception : 

§  469.  "  To  the  Honorable   Samuel   R.  Betts,  Judge  of  the 
District  Court  of  the  United  States  for  tlie  Southern 
District  of  New  York  : 
"  The  Exception  of  David  Jones,  defendant,  to  the  libel  of 
James  Jackson,  libellant,  alleges  that,  on  the  tenth  day  of  June 
last,  the  said  libellant,  in  consideration  of  one  dollar  to  him 
paid,  released  the  said  defendant  from  the  cause  of  action  set 
forth  in  the  said  libel ;  and,  therefore,  the  said  defendant  is  not 
bound  further  to  answer  the  same  ;  and  he  prays  that  the  said 
libel  may  be  dismissed  with  costs.'' 

''David  Joneh.^ 

"Sworn,  &c., 

"E.  F.  Proctor  for  Def'tr 


(I'  Belts'  Prac.  4a. 
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§  470.  The  libellant  may,  in  like  manner,  except  to  the 
sxifficiency,  or  fullness,  or  distinctness,  or  relevancy,  of  the 
SLiiswer  to  the  articles  and  interrogatories  in  the  libel. 

Exceptions  must  be  carefully  prepared,  specifying  in  the 
simplest  and  clearest  manner,  in  separate  exceptions,  the 
irxiatter  excepted  to,  each  exception  being  numbered ;  and  the 
exceptions  must  be  put  in  without  unnecessary  delay — the  time 
is  usually  fixed  by  the  rules  of  the  court.  They  must  be  filed 
ith  the  clerk,  and  notice  thereof  given  to  the  opposite  party. 
e  may  then,  at  any  time  before  the  matter  of  the  exceptions 
as  been  decided  by  the  court,  give  notice  that  he  submits  to 
ny  or  all  of  the  exceptions,  in  which  case,  on  filing  such  notice, 
^he  clerk  will  enter,  of  course,  the  proper  order  as  to  such  ex- 
cireptions — that  the  defendant  answer  further,  or  more  fully,  or 
distinctly,  or  that  the  irrelevant  matter  be  stricken  out(a) 


§  471.  If  there  be  any  exceptions  not  submitted  to,  they  are 
oticed  for  hearing  before  the  court  by  either  party,  and  each 
xception  is  overruled,  or  adjudged  good  and  valid,  by  the  court 

and  as  to  such  as  are  adjudged  good  and  valid,  the  court 


snust  order  the  defendant  to  answer  the  same  within  such  time 

WL3  the  court  shall  in  the  order  direct ;  and  may  also  impose 

such  costs  on  the  defendant  as  may  be  reasonable.    And  the 

court  may  also,  as  a  further  sanction  to  its  order,  compel  the 

defendant  to  make  further  answer,  or  it  may  direct  the  matter 

of  the  exception  to  be  taken  pro  confesso,  against  the  defendant 

to  the  full  purport  and  effect  of  the  article  of  the  libel,  to  which 

it  purports  to  answer,  as  if  no  answer  had  been  put  in  thereto.(ft) 

§  472.  Answer. — If  the  libel,  whether  it  be  in  rem  or  in  per- 
sanam^  prays  for  an  answer,  then  all  parties  intervening  as  defen- 
dants, must  put  in  an  answer  to  the  allegations  of  the  libel.  This 
answer  must  be  on  oath,  or  solemn  affirmation,  and  must  be  full, 
explicit,  and  distinct,  to  each  separate  article  of  the  libel,  and 
each  separate  allegation  in  the  libel,  in  the  same  order  as  num- 


(a)  Ad.  Rule,  28.    BetU'  Prac.  58,  59. 
(6)  Ad.  Rule,  30. 
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bered  in  the  libel — and  must,  in  like  manner,  answer  each  ic 
terrogatory  propounded  at  the  close  of  the  libel.(a) 

§  473.  The  foUowiag  is  the  form  of  an  answer : 

"  To  the  Honorable  Samuel  R.  Betts,  Judge  of  the  District  Coar 
of  the  United  States,  for  the  Southern  District  of  New  York. 

"  The  answer  of  John  Richards,  of  Portland,  in  the  State  ol 
Maine,  intervening  for  his  interest  in  the  brig  Spartan,  to  the  li- 
bel of  Edmund  Kimball,  junior,  and  Creorge  R.  Sheldon,  of  the 
city  of  New  York,  merchants  copartners,  doing  business  undei 
the  name  of  Kimball  and  Sheldon,  answers  and  alleges  as  toi.- 
lows: 

"  PirsL  That  this  respondent  is  ignorant  of  the  matter  ctm- 
tained  in  the  first,  fourth,  and  fifth  articles  of  the  said  libel,  aoc 
as  to  the  matters  contained  in  the  second  and  third  articles  o: 
the  said  libel,  he  has  no  personal  knowledge,  but  has  under 
stood  and  believes  that  the  same  are,  in  a  great  ]>art,  falsely  al 
leged,  and  that  the  truth  is  as  is  hereafter  alleged. 

§  474.  "  Second.  That  the  said  brig  Spartan  being  in  gooc 
order,  and  well  and  sufficiently  equipped  and  manned,  arrivec 
in  the  bay  of  New  York  early  in  the  evening  of  the  28th  da] 
of  November,  it  being  moonlight,  and  the  wind  and  tide  beinj 
favorable,  but  the  wind  being  light,  the  vessel  did  not  enter  ibi 
East  River  before  the  moon  had  set,  and  it  had  become  overcas: 
and  dark,  so  that  it  was  difficult  to  see  a  vessel  without  a  light 
even  at  a  short  distance.  That  when  about  to  anchor,  th< 
master  and  crew  of  the  said  brig  Spartan,  discovered  a  vesse 
which  proved  to  be  said  brig  Buenos  Ayres,  lying  in  the  strean 
at  single  anchor,  directly  ahead  of  them,  and  1)Ut  a  short  dis 
tance  off,  and  by  the  force  of  the  tide  and  wind,  without  an] 
neglect,  carelessness,  or  default  of  the  master  and  crew  of  th< 
Spartan,  and  notwithstanding  every  possible  precaution,  shi 
was  driven  towards,  and  in  contact  with,  the  said  brig  Buenos 


(«)  Ad.  Ral«,  37.  Ware,  385,  439.   1  Sum.  328.    lb.  p?4.  4  Mam  511.   Betti 
Pnc.  61.    Duulap's  Prac.  197  to  210. 
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AyreSf  and  sustained  damage  to  a  lai^e  amount,  to  wit,  to  the 
amount  of  two  hundred  and  fifty  dollars  and  upwards. 

J  475.  "  Third.  That  at  the  time  above  mentioned,  the  brig 
Buenos  Ayres  was  lying  at  anchor  in  the  harbor  of  New  York, 
in  the  channel  of  the  East  River,  between  the  Pulton  Perry 
and  the  South  Ferry,  and  had  not  a  light  set  in  her  rigging,  on 
deck,  "or  elsewhere  visible  to  those  on  board  of  the  brig  Spartan, 
and  the  said  accident  was  occasioned  by  negligence  and  want 
of  care  in  the  master,  officers  and  crew  of  the  said  brig  Buenos 
AyreS;  in  anchoring  the  said  brig  without  proper  Ught  in  the 
channel  of  the  East  River,  where  inward  bound  vessels  must 
pass. 

"  Fourth,  That  all  and  singular  the  premises  are  true, 

"  Wherefore  the  respondent  prays  that  this  honorable  court 
would  be  pleased  to  pronounce  against  the  libel  aforesaid,  and 
to  condemn  the  libellant  in  costs,  and  otherwise  law  and  justice 
to  administer  in  the  premises. 

"  Burr  <k  Benedict, 

"  Sworn,  ike.  Proctors  for  Respondent. 

"  E.  Burr,  Advocate,''^ 

i  476.  The  defendant  is  not,  however,  bound  to  answer  any 
all^ation  or  interrogatory  contained  in  the  libel,  which  will 
expose  him  to  any  prosecution  or  punishment  for  a  crime,  or 
any  penalty,  or  any  forfeiture  of  his  property  for  any  penal 
offence.  He  cannot  pass  by  in  silence  such  allegations  or 
interrogatories,  but  must  object  to  answer  them  on  such  grounds. 
If  bis  objection  covers  the  whole  matter  of  the  libel,  he  may 
aet  op  his  exemption  in  a  single  exception  to  the  proceeding. 
In  other  cases,  he  may  unite  his  exception  with  his  answer.(a) 

J  477.  Interrogatories, — As  the  libellant  has  the  right  to  pro- 
pose interrogatories  to  the  defendant,  so  the  defendant  has  the 
right  to  resort  to  the  oath  of  the  libellant,  and  may,  at  the  close 
of  his  answer,  propose  to  the  libellant  any  interrogatories  touch- 


(a)  Ad.  Rule,  31. 
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iiig  any  matters  charged  in  the  libel,  or  touching  any  matter  of 
defence  set  up  in  tlie  answer.  These  interrogatories  should 
be  numbered,  and  the  libellant  must  answer  in  writing  in  de- 
tail, under  oath  or  solemn  affirmation,  each  interrogatory  in  the 
order  of  their  numbers.  Like  the  defendant,  the  libellant  it 
not  bound  to  answer  any  interrogatory  which  will  expose  bim 
to  any  prosecution  or  punishment  for  a  crime,  or  any  penaltyi 
or  any  forfeiture  of  his  property  for  any  penal  offence.     • 

Either  party  may.  at  any  time,  before  hearing  propose  inter- 
rogatories to  the  other,  and  he  is  not  compelled  to  annex  them 
to  his  pleading,  or  to  put  them  in  at  the  same  time  that  he  files 
his  pleading,  although  that  is  the  usual  course.(a) 

• 

The  following  is  the  form  of  interrogatories  : 

§  478.  "  Interrogatories  propounded  to  James  B.  Tucker,  li- 
bellant, by  Abraham  Farmer  and  Timothy  Ste- 
vens, respondents,  in  a  cause  Civil  and  Maritime^ 
for  wages,  in  the  District  Court  of  the  United 
States  for  the  Southern  District  of  New  York, 

"  First  Interrogatory.  Did  not  Timothy  Stevens  above 
named,  sometime  in  the  month  of  June  last  past,  or  at  some 
other  time,  and  when  in  particular  tender  to  you,  or  offer  to 
pay  to  you  some,  and  how  much  money,  which  he  admitted  to 
be  due  to  you,  for  wages  for  services  on  board  the  ship  Orbit? 

"  Second  Interrogatory.  Did  not  said  Stevens  so  tender  or  of- 
fer to  pay  to  you  the  sum  of  twelve  dollars  and  fifty  cents  ? 

"  Third  Interrogatory,  Did  you  not  decline  receiving  the  said 
sum  or  some  sum  of  money,  tendered  or  offered  to  you  by  said 
Stevens  ? 

"  E.  H.  Proctor.'' 

§  479.  In  default  of  due  answer,  by  the  libellant,  to  any  in- 
terrogatories, the  defendant  may  except  to  his  answer,  in  thf 


(a)  Ad.  Rule  22.    Conk.  Treat.  2d  edit  356.    Dunlap'0  Prac.  125.    Ante*  i  47S. 
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same  manner,  as  the  libellant  may  except  to  the  z^nswers  of  the 
defendant ;  and  on  the  hearing  of  the  exceptions,  tl(e  court  may 
adjudge  the  libellant  in  default  and  dismiss  the  libel,  or  may 
by  attachment  compel  a  further  answer  within  a  time  to  be 
fixed  by  the  court ;  or  may  take  the  subject  matter  of  any  interro- 
gatory which  is  insufficiently  answered  pro  confesso^  in  favor 
of  the  defendant,  as  the  court,  in  its  discretion,  shall  deem  most 
fit  to  promote  justice.(a) 

i  480.  If  the  libellant  or  the  defendant  is  out  of  the  country, 
or  unable  from  sickness  or  other  casualty,  to  make  an  answer 
to  any  interrogatory  on  oath  or  solemn  affirmation,  at  the  proper 
time,  the  court  may,  in  its  discretion,  in  furtherance  of  the  due 
administration  of  justice  extend  the  time,  award  a  commission 
to  take  the  answer  of  the  party  when  and  as  soon  as  it  may  be 
practicable,  or  may  dispense  with  it  altogether.(&) 

$  481.  To  the  answer  of  the  defendant,  if  the  libellant  does 
not  admit  its  statements,  he  replies  by  a  replication,  which  is 
usually  in  a  general  form,  simply  taking  issue  upon  the  answer. 
A  general  replication  is  put  in  without  oath,  and  may  be  in  this 
fimn: 

«To  the  Honorable  Samuel  R.  Betts,  Judge  of  the  District 
Court  of  the  United  States  for  the  Southern  District  of  New 
York  : 
"  The  Replication  of  Thomas  G.  Smith,  libellant,  to  the  an- 
swer of  John  P.  Goodmanson,  defendant,  alleges,  that  he,  the 
said  libellant,  will  aver,  maintain  and  prove  his  libel  to  be  true, 
certain,  and  sufficient ;   and  that  the  said  answer  of  the  said 
defendant  is  uncertain,  untrue,  and  insufficient ;  and  he  humbly 
prays,  as  in  and  by  his  said  libel  he  has  already  prayed. 

"  Burr  &,  Benedict,  Proctors  for  Libellant" 

i  482.  It  is  sometimes  desirable  to  reply  to  an  answer,  setting 


(a)  BetU'  PracisS,  l59.    Ad.  Rule,  32. 


s^b)  Ad.  Role,  31 


oi 
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up  new  matter.  In  that  case,  a  special  replication  may  be  put 
in,  replying^  such  new  matter.  A  special  replication  should 
be  sworn  to  like  an  answer. 

The  pleadings  may  thus  go  on,  by  turns,  so  long  as  the  mode 
of  pleading  may  require  it  They  are  called  Replications,  Du- 
plications, Triplications,  Quadruplications,  and  so  on  ;  but  they 
are  very  rarely  resorted  to,  and  may  be  considered  as  obsolete. 

As  the  libel  may  set  forth  many  causes  of  action,  so  any  of 
the  pleadings  may  set  up  as  many  distinct  matters  of  defence, 
avoidance,  or  reply,  as  the  case  may  supply.(a) 


(fl)  Bettii'  Prto.  48. 


CHAPTER     XXVIl. 

Amendments  and  Supplemental  Pleadings, 

I  483.  As  has  been  before  remarked,  causes  in  Admiralty 
nust  be  heard  and  decided  according  to  the  allegations  of  the 
parties,  and  the  proofs  under  them  ;  and  it  has  always  been  the 
practice  of  the  American  Admiralty  Courts,  to  allow  every 
facility  to  the  parties  to  place  fully  before  the  court  their  whole 
sase,  and  to  enable  the  court  to  administer  substantial  justice 
between  the  parties,  without  circuity  of  action,  or  turning  round  in 
Doort,  and  never  to  allow  a  party  to  overcome  his  adversary  by 
the  man-traps  and  spring-guns  of  covert  chicanery,  or  by  the 
loiprises  and  technicalities  of  mere  pleading  or  practice. 
Therefore,  on  proper  cause  shown,  omissions  and  deficiencies  in 
pleadings  may  be  supplied,  and  errors  and  mistakes  in  practice, 
in  matters  of  substance,  as  well  as  of  form,  may  be  cor- 
rected, at  any  stage  of  the  proceedings,  for  the  furtherance  of 
justice.  The  whole  subject  rests  entirely  in  the  discretion  of 
the  court,  as  well  as  in  relation  to  the  relief  to  be  granted  as  to 
the  terms  on  which  it  shall  be  granted.  Amendments  may  be 
made,  on  application  to  the  court  at  any  time,  as  well  after  as 
before  decree — and  at  any  time,  before  the  final  decree,  new 
counts  or  articles  may  be  added,  and  new  and  supplemental 
allegations  may  be  filed ;  and  this  may  be  done  after  the  cause 
is  in  the  Appellate  Court,  if  the  new  allegations  be  confined 
to  the  original  subject  of  controversy.  A  new  subject  of  con- 
troversy cannot  thus  be  inserted  in  the  Appellate  Court.(a) 

§  484.  Before  any  pleading  is  answered  or  the  opposite  party 
has  taken  any  subsequent  step  in  the  cause,  amendments  may 
be  made,  of  course,  without  previous  notice  to  the  opposite 


(«)  Ad.  Role  24.  Ware.  52.  1  Wheat.  261.  12  Wheat  1.  Paine.  4.35.  BetU 
Prac  57.  Jud.  Act  ^  32  Conk.  Treat  2d  edit  357.  360.  Ware.  63,  437.  9 
Craneb,  343.    3  Wash.  481.     11  WheAt  1.    Cook.  Ad.  606. 
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party,  or  application  to  the  court.  In  such  cases,  the  amend- 
ment must  be  filed  with  the  clerk,  and  if  it  be  after  the  appear- 
ance of  the  opposite  party,  a  copy  of  it  should  be  served  on 
him. 

In  case  one  of  several  plaintiffs  or  defendants  die  before  final 
judgment,  if  the  cause  of  action  survive  to  or  against  his  co- 
partners, the  suit  does  not  abate  by  such  death,  but  a  sugges- 
tion of  the  death  is  made  on  the  record,  and  the  suit  proceeds 
in  the  name  of  the  survivors. 

In  case  a  sole  plaintiff  or  defendant  die  before  final  judgment, 
in  case  the  cause  of  action,  by  law,  survive,  the  executor  or 
administrator  of  the  deceased  party  has  full  power  to  prosecute 
or  defend  the  suit  to  final  judgment ;  and  the  court  and  the 
opposite  party  is  bound  to  consider  the  executor  or  administrator 
as  the  real  party.  The  executor,  however,  is  always  entitled 
to  a  continuance  of  the  cause,  on  motion  till  the  next  term,  but 
the  other  party  has  not  such  right.(o) 

•  §  485.  The  Supreme  Court  have  construed  this  section,  in  a  com- 
mon law  case,  holding,  that  after  the  order  admitting  the  executor 
to  appear,  it  is  too  late  to  contest  the  fact  of  his  being  an  executor. 
It  is  apparent,  therefore,  that  the  motion  to  be  so  admitted,  should 
be  made  on  notice  to  the  other  party  to  enable  him  to  contest 
that  fact. 

If  the  executor  or  administrator  neglect  or  refuse  to  appear 
and  make  himself  a  party,  tlic  court  may  issue  a  process  requir- 
ing him  to  show  cause  why  the  action  should  not  proceed ;  and 
if  he  fail  to  appear  within  twenty  days  after  service  of  such 
process,  then  the  court  may  proceed  and  render  judgment 
against  the  deceased  parly,  in  the  same  manner,  as  if  the  exe- 
cutor or  administrator  had  voluntarily  made  himself  a  party  to 
the  suit.(&) 


(«)  Beltt'  Pr«c.  58. 59. 110.  9  Cmnch.  244.  1  Wheat.  261.  11  Wheat  1.  7 
Crench,  496.  I  Gal.  I£).  Ware.  51.  15  Pet  40.  1  Sum.  328.  Jad.  Act,  \ 
31.  Dunlap.  tf7.    3  Cranch.  193.     1  Paine,  48?. 

(i)  3  Cranch.  193.    1  Paine,  4S3.    3  Craoch,  193. 
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}  486.  Answers  as  well  as  libels,  and  indeed  all  pleadings 
should  state  the  matter  with  all  due  certainty  and  precision, 
[a  case  of  misconduct  set  up,  there  must  be  special  allegation 
of  the  facts,  with  due  certainty  of  time,  place,  and  circum- 
stances. Any  responsive  pleading  should  reply  to  each  article, 
by  a  diear  and  exact  admission  or  denial,  or  defence  to  the  mat- 
ter of  it  Proper  certainty  and  precision  are  of  the  greatest  im- 
portance ;  for  as  the  party  cannot  regularly  prove  that  which  is 
not  properly  alleged,  so  it  is  not  sufficient  that  there  are  facts 
provedi  which  might  have  a  material  bearing,  unless  there  are 
allegations  suited  to  bring  them  before  the  court,  as  matters  of 
[dea  and  controversy.(a) 

i  487.  The  general  rule  is,  that  the  whole  substantive  case 
of  a  party  should  be  at  once  brought  before  the  court,  but  sup- 
plemental pleadings  (libel,  answer,  interrogatories  or  excep- 
tioDS,)  may  be  filed  whenever  new  parties,  new  allegations,  or 
a  more  full,  definite,  or  accurate  statement  of  the  subject  matter 
of  the  controversy  may  be  necessary,  and  supplemental  plead- 
ings, and  not  affidavits,  are  the  proper  mode  of  bringing  before 
the  court  such  new  matter.(6) 

f  488.  When  any  pleading  or  paper  is  defective  in  form  or 
substance,  it  may  be  amended,  and  any  party  may,  at  any  time, 
thus  correct  his  papers  by  further,  or  more  full  and  regular,  sup- 
plemental, amendatory,  exceptive,  or  responsive  allegations  to  be 
filed  in  the  cause. 

Parties  are  not  required  to  furnish  copies  of  original  pleadings 
to  the  adverse  party,  but  each  party  is  required  to  take  out  copies 
from  the  clerk's  office ;  in  the  case,  however,  of  new,  further, 
amendatory,  or  supplemental  papers,  they  must  be  furnished  to 
the  opposite  party. 

When  such  further  papers  are  put  in,  if  they  affect  the  pro- 
ceedings in  any  material  point,  the  opposite  party  will  be  en- 
titled to  the  indulgence  of  the  court  in  a  continuance  of  the 
cause. 


(«)  I  Samn.  328,  384. 

(*)7  Jar.  1117.     BetU' Prac.  21.     5  Howard's  Rep.  441.    7  Ibid.  729.    3  Hag: 
Ec.97.    2  W.Rob.  204.    Ibid,  227. 


CHAPTER    XXVIII. 

Stipulation  and  BaiL 

}  489.  It  has  been  before  stated  that  the  proper  mode  of  giving 
security  or  bail  in  Admiralty  is  by  stipulation,  instead  of  the 
common  law  mode  of  bond  or  recognizance.    No  particular  form 
of  words  is  necessary  to  constitute  a  stipulation.    It  is  sufiScicnt 
if  it  appear  that  the  party  stipulating  undertakes  to  respond,  ac- 
cording the  legal  requisition ;  and  a  bond  or  recognizance  would 
be  held  good  in  the  American  Admiralty  courts.    There  have 
been  doubts  raised  on  the  subject,  but  they  have  been  based  on 
some  hypercritical  application  of  English  rules  of  jurisdicttoo, 
which  have  held  that  the  Admiralty  could  not  have  jurisdiction 
of  an  action  on  an  instrument  under  seal.    The  usual  fonn 
the  Admiralty  stipulation  briefly  recites  the  pendency  of  the  suit^ 
and  closes  by  distinctly  assuming  the  required  obligation.    It  \m 
executed  without  seal,  and  should  be  acknowledged  by  th9 
party  before  the  court,  the  clerk,  or  a  commissioner.(a) 

h  490.  Stipulations  differ  from  other  contracts  in  an  important 
particular.  In  contracts  between  parties,  it  is  the  intention  of 
the  party,  expressed  in  an  instrument,  which  is  to  govern  the 
construction,  but  the  security  which  is  taken  in  the  progress  of 
a  suit  in  a  court  of  Admiralty,  for  the  purpose  of  sustaining  and 
enforcing  its  jurisdiction  and  authority,  is  taken  under  tiic  order 
of  the  court  or  of  the  law.  Its  terms  are  directed  by  the  law  or 
the  court,  and  as  the  will  of  the  party  is  not  consulted  as  to  the 
tenor  of  the  obligation,  so  his  will  or  intention  is  not  regarded  in 
its  interpretation.  If,  therefore,  there  be  an  ambiguity  in  the 
terms  of  the  stipulation,  or  if  the  construction  of  them  be  doubt- 
ful, it  is  not  the  intention  of  the  party  for  which  we  are  to  in- 


(«)  Danlap't  Prac.  143      Ware,  2S6.      Eocy.  de  Jurinp.  art.  Stipulation.     Di^. 
ib.45.    Conk.  437 
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^^ire,  for  the  will  of  the  party  had  nothing  to  do  in  determining 
conditions — the  doubt  must  be  removed  by  consulting  the 
tention  of  the  court  or  the  law  which  required  the  stipulation, 
id  dictated  its  terms.(a) 

J  491.  Instead  of  a  stipulation  with  personal  surety,  thj  court 
ill  usually  allow  a  deposit  of  money  in  the  registry  of  the 

CDurt,  as  security. 

When  personal  sureties  are  given,  they  are  required  to  swear 
their  responsibility  to  twice  the  amount  of  the  sum  for  which 
^fcey  undertake,  over  and  above  all  debts. 

If  any  party  in  interest  desire  a  more  strict  inquiry  into  the 

«sponsibility  of  the  sureties,  he  may,  by  an  exception  and  no- 

ice  thereof  to  the  opposite  party,  require  that  the  sureties  appear 
rsonally  before  the  court  or  a  commissioner,  and  submit  to  a 

trict  examination  as  to  their  property  and  responsibility.(6) 

f  492,  If  either  party  put  in  insufficient  sureties,  or  the  sure- 
become  irresponsible  or  insufficient,  or  remove  out  of  the 
on  proper  application,  the  court  will  compel  further  se- 
urity,  under  the  penalty  of  a  stay  of  the  proceedings,  in  case  of 
libellant,  or  in  case  of  defendants,  by  denying  the  right  to  the 
^Iparty  further  to  appear  and  contest  the  suit.(6) 

i  493.  The  stipulations  taken  in  the  course  of  an  Admiralty 

are  of  several  kinds.    Under  the  Roman  practice  they 

classified  in  various  divisions  and  subdivisions — according 

^lo  their  nature — according  to  the  occasion  calling  for  them,  and 

according  to  their  form ;  but  this  classification  is  obsolete — and 

the  learning  connected  with  it  is  of  little  practical  utility.(c) 

In  the  case  of  Lane  v.  Townsend,  (Ware,  286,  304,)  Judge 
^axe,  with  his  characteristic  learning  and  acuteness,  has  pre- 
sented the  subject  very  clearly  and  correctly,  as  the  matter  stood 
before  the  promulgation  of  tlie  Admiralty  Rules  of  the  Supreme 
Court 


(fl)  Di^.  45, 1,  S3.    Ware,  292.    7  N.  Y.  Leg.  Ob.  345. 
(6)  Ad.  Rule,  6,  10, 1 1.     BetU'  Prac  41. 
(e)  Ware,  383.    Donlap,  153. 


272  ADMIRALTY  PRACTICE. 

In  the  American  Admiralty  now,  the  stipulations  —for  costs — 
for  costs  and  damages — for  value — to  appear  and  abide  the  de- 
cree of  the  court,  and  pay  the  amount  recovered, — are  the  only 
stipulations  practically  in  use.  They  vary  slightly  in  their 
form,  to  adapt  them  to  the  various  purposes  to  which  they  are 
applied  in  the  original  and  appellate  courts.(a) 

^  494.  The  libcllant's  stipulation  for  costs  in  persofiam  and 
in  rem,  is  for  the  payment  of  all  such  costs  and  expenses  as 
shall  be  awarded  against  him  by  the  final  decree  of  the  courti 
or,  upon  an  appeal,  of  the  appellate  court.(6) 

In  cases  of  libels  in  personam,  when  no  bail  has  been  taken, 
and  no  property  has  been  attached  to  answer  the  exigency  of 
the  suit,  the  court  may,  in  its  discretion,  require  the  defendant 
to  give  a  stipulation  with  sureties,  in  such  sum  as  the  court  may 
direct,  to  pay  all  costs  and  expenses  which  shall  be  awarded 
against  him  in  the  suit,  upon  the  final  adjudication  thereof,  or 
by  any  interlocutory  order  in  the  progress  of  the  suit.(c)  It  is 
presumed  that  the  court,  in  such  cases,  would  make  the  giving 
the  stipulation  a  condition  of  permitting  the  defendant  to  appear 
and  contest  the  suit. 

§  495.  In  case  of  filing  a  mere  claim  to  the  property  tw  remf 
the  claimant  must  file  a  stipulation,  with  sureties^  in  such  sum 
as  the  court  shall  direct,  for  the  payment  of  all  costs  and  ex- 
penses which  shall  be  awarded  against  him  by  the  final  decree 
of  the  court,  or,  upon  appeal,  by  the  appellate  court.(rf)  The 
claimant's  property  being  in  custody,  he  is  properly  liable  only 
for  costs. 

In  case  of  intervention  by  a  third  person,  in  a  suit  or  proceed- 
ing in  rem,  the  stipulation  is  to  abide  by  the  final  decree,  and 
]>ay  all  such  costs,  expenses  and  damages,  as  shall  be  awarded 
by  the  court  upon  the  final  decree,  whether  it  is  rendered  in  the 
original  or  appellate  court.(e)    There  are  obvious  reasons  why 


(a)  Ad.  Rules  3.  4,  10,  II,  123,  3J.        (6)  Id.  2G.  (ej  Id.  9&. 

(d)  Id.  20.  CO  Id.  34. 
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a  third  person  intervening  should  be  responsible  for  damages  at 
well  as  costs. 

f  496.  The  stipulation  of  bail  to  the  action  in  personamj  is 
given  on  the  arrest  of  the  party,  or  on  his  appearing  in  dischaif;e 
of  his  property  or  credits  attached.  The  stipulation  is,  that 
he  will  appear  in  the  suit,  and  abide  by  all  orders  of  the  court, 
interlocutory  or  final,  in  the  cause,  and  pay  the  money  awarded 
by  the  final  decree  rendered  in  the  court  to  which  the  process 
is  letomable,  or  in  any  appellate  court.(a)  On  this  stipulation 
the  bail  have^  right  to  surrender  their  principal,  nor  has  the 
principal  any  ri|ht  to  surrender  himself  in  discharge  of  the  baiL 
The  stipulation  is  an  absolute  undertaking  to  pay  the  decree.(6) 

i  497.  The  stipulation  of  bail  to  the  action  in  a  suit  tn  rem, 
is  given  to  procure  ^the  discharge  of  the  property  proceeded 
against  It  has  been  before  remarked,  that  on  such  a  discharge 
the  owner  takes  Ihe  property  cum  onere,  and  it  remains  in  his 
bands,  subject  to  all  the  liens  which  legally  attach  to  it  It  is 
only  necessary,  therefore,  that  he  give  security  to  pay  what  the 
Ubellant  may  recover,  leaving  all  other  persons  to  assert  their 
demands  by  a  new  proceeding  in  rem,  after  the  discharge.  The 
owner  is  therefore  required,  before  taking  his  property,  to  give  a 
stipulation,  with  sureties,  in  such  sum  as  the  court  shall  direct, 
to  abide  by  the  decree,  and  pay  the  money  awarded  by  the  final 
decree  rendered  by  the  court,  or,  in  case  of  appeal,  by  the  ap- 
pellate court.(c) 

i  498.  The  stipulation  for  value  is  given  in  a  suit  tn  rem^ 
where  the  suit  is  brought,  not  to  enforce  a  partial  lien  upon  the 
property,  but  to  recover  the  property,  or  to  sell  the  property, 
IS  in  cases  of  seizure,  of  licitation,  of  salvage,  of  possessory 
)r  petitory  suits,  or  suits  against  recusant  owners.  In  all 
inch  cases,  where  a  party  is  entitled  to  have  the  property  de- 
livered on  bail,  he  is  bound  to  stipulate,  with  sureties,  to  pay  the 


(«)  Ad.  Rnlei,  3,  4.    Vid.  precedents  in  the  Appendix. 

(b)  Ware,  397.    Malyoes,  88. 

(c)  Ante,  $  447.    2  lCa«m,  57.    Ad.  Roles,  10, 11. 
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full  value  of  the  property.  And  in  any  case,  a  party  may  h«v< 
his  property  delivered  to  him  on  his  giving  the  proper  stipula 
tion,  with  sureties,  for  the  full  value  of  the  property.  Thi 
value  may  usually  be  fixed  by  the  consent  and  agreement  o 
parties ;  if  not,  then,  it  is  ascertained  by  an  appraisement^  Ir 
sworn  appraisers,  to  be  appointed  by  the  court,  on  motion  an 
hearing  of  the  parties.  The  value  being  ascertained,  the  claim 
ant  must  give  a  stipulation,  with  sureties,  in  that  amount,  tha 
he  will,  on  the  interlocutory  or  final  order  or  decree  of  the  comi 
or,  in  case  of  appeal,  of  the  appellate  court,  on  notice  of  sod 
order  or  decree  to  the  proctor  for  the  claimant,  jLpay  into  coui 
the  sum  ascertained  as  the  value.(a) 

« 

§  499.  The  act  of  March  3,  1847,  entitled  "An  act  for  the  w 
duction  of  costs  and  expenses  of  proceedings  in  Admiralt; 
against  ships  and  vessels,"  requires  a  bri^f  notice,  in  this  con 
nection.  The  inconsistency,  impracticability,  and  injustice  c 
its  provisions  are  such,  that  it  has  been  productive  of  nothiDj 
but  evil,  by  counteracting  the  laudable  purpose  expressed  in  il 
title.  It  is  unnecessary  to  speak  of  the  motives  or  measures  c 
those  who  imposed  upon  unsuspecthig  members  of  Congiesi 
and  induced  them  to  hurry  through  both  houses  of  Congress,  ii 
the  confusion  of  the  last  day  of  the  last  session  of  that  Congresi 
a  law  so  excellent  in  its  apparent  purpose,  and  so  lame  and  impc 
tent  in  its  provisions — further  than  to  say  that  it  was  a  covei 
attempt,  practically,  to  deny  justice  to  seamen,  notwithstandio 
the  favor  with  which  all  nations,  and  especially  our  own,  n 
gard  their  claims.  The  balance  due  to  a  seaman  is  usually  la 
than  §50,  and  rarely  exceeeds  $100,  and  in  case  of  dispute,  the 
are  the  easy  victims  of  oppression  if  they  are  without  profa 
sioual  aid.  This  act  seeks  to  com()el  them,  even  when  succesi 
ful,  to  submit  to  a  decree  for  their  little  debt  without  cosi9 — 
ruinous  decree — while  it  leaves  to  the  merchant,  with  his  Iarg< 
demand,  the  right  to  a  full  and  just  decree  for  his  debt,  with  coal 
The  efiect  of  such  discrimination  is  apparent,  as  soon  as  it  i 
understood.    It  practically  deprives  the  seaman  of  his  time  hoi 


(a)  Ware,  296.    Vid.  the  forms  in  the  Appendix. 
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oied  and  sacred  lien  upon  the  vessel.  It  does  not  reduce  the 
costs  and  expenses.  They  are  untouched  in  amount.  They 
are  only  thrown  upon  the  innocent  instead  of  the  guilty  parties. 
The  clerk  cannot  refase  to  perform  his  duties, — the  marshal 
most  assume  his  great  responsibility  of  custody  and  care — pay 
for  advertising-;-pay  a  keeper  and  other  necessary  disburse- 
ments, and  neither  have  any  fees  or  reimbursement  unless  the 
libeUant  recover  and  collect  a  sum  so  large  that  fifty  per  cent  of 
it  will  pay  all  the  fees  of  the  witnesses  and  commissioner,  and 
leave  a  residue  to  be  divided,  pro  rata,  between  those  respon- 
sible and  necessary  and  involuntary  officers  of  the  govern- 
ment ;  and  the  proctor,  who  alone  can  pilot  the  seaman  through 
the  cofarts,  is  absolutely  denied  all  costs,  except  from  the  pocket 
cfthe  seamen.(a) 
The  act  is  as  follows : 

i  500.  "  An  Act /or  the  Reduction  of  the  Costs  and  Expenses 
of  Proceedings  in  Admiralty  against  Ships  and  Vessels. 
"  Be  it  enacted  by  the  Senate  and  House  of  Representatives  of 
lie  United  States  of  America  in  Congress  assembled,  That  in 
iny  case  brought  in  the  courts  of  the  United  States,  exercising 
Diisdiction  in  admiralty,  where  a  warrant  of  arrest,  or  other 
Kooess  in  rem,  shall  be  issued,  it  shall  be  the  duty  of  the  mar- 
bal  to  stay  the  execution  of  such  process,  or  to  discharge  the 
•loperty  arrested  if  the  same  has  been  levied,  on  receiving  from 
tie  claimant  of  the  same  a  bond  or  stipulation  in  double  the 
mount  claimed  by  the  libellant,  with  sufficient  surety,  to  be  ap- 
roned by  the  judge  of  the  said  court,  or,  in  his  absence,  by  tlie 
ollector  of  the  port,  conditioned  to  abide  and  answer  the  decree 
f  the  court  in  such  cause ;  and  such  bond  or  stipulation  shall  be 
stumed  to  the  said  court,  and  judgment  on  the  same,  both 
gainst  the  principal  and  sureties  may  be  recovered  at  the  time 
f  rendering  the  decree  in  the  original  cause  :  Provided,  That 
le  entire  costs  in  any  such  case,  in  which  the  amount  recovered 
y  the  libellant  shall  not  exceed  one  hundred  dollars,  shall  not 
e  more  than  fifty  per  cent  of  the  amount  recovered  in  the  same. 


(a)  Conk.  399,  445. 
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which  costs  shall  be  applied,  first,  to  the  payment  of  the  nana 
fees  for  witnesses,  and  the  commissioner,  where  a  commianoiMi 
shall  act  on  the  case,  and  the  residue  to  be  divided,  pro  rati 
between  the  clerk  and  marshal,  under  the  direction  of  the  jodgi 
of  the  court  where  the  cause  may  be  tried :  Prwidedj  fuHhm 
That  no  attorney's  or  proctor's  fees  shall  be  allowed  or  paid  oa 
of  the  said  costs. 
«  Approved,  March  3, 1847." 

§  601.  Does  the  act  intend  to  allow  every  person,  even  a  atna 

ger,  to  take  possession  of  a  libelled  vessel,  giving  a  bond  lo  pa 

the  demand  for  which  she  is  libelled — if  not,  how  is  the  mairiu 

to  discriminate ;  or  does  it  only  extend  to  a  ^claimant,"  a 

known  to  the  Admiralty  practice,  one  who  has  filed  bis  dab 

showing  his  interest  and  given  the  necessary  stipulation — ^if  • 

is  the  claim  to  be  filed  with  the  marshal  ?     Does  it  embrace  a 

cases  in  retn^  and  transfer  from  the  court  to  the  marshal  the  ia 

portant  judicial  power  of  staying  proceedings  in  a  cause,  and  di 

posing  of  the  questions  of  delivering  property  on  stipulatioii- 

without  appraisement — without  notice  to  the  libellant — ^witbo 

orders  or  proceedings  in  court  ?  How  is  the  libellant  to  proceed 

a  decree  when  no  property  is  arrested,  and  no  party  appears?   < 

what  use  is  a  bond  to  abide  and  answer  a  decree  in  *'  the  origii 

cause,"  when  that  cause  has  but  one  party  and  he  the  Ubella 

These  and  other  pregnant  questions  must  be  answered  by  th< 

who  seek  to  apply  the  act.    The  practice  under  it  is  simple* 

Prepare  a  bond — have  it  executed  with  surety^  and  \ 

proved  by  the  Judge  or  the  Collector  of  the  port — -g 

it  to  the  Marshal,  and  take  the  property — without , 

or  reward  to  amy  one.{a) 

i  502.  If  a  libellant  be  unable  to  give  security  for  costSy  h 
not  thereby  denied  justice,  but  he  is,  on  application  to  the  jac 
•  permitted  to  give  the  juratory  caution,  or  security  by  his  oi 
This  is  analogous  to  the  common  law  practice  of  suing  in  j 
ma  pauperis.  That  is  to  say,  he  personally  stipulates  in 
necessary  amount,  to  appear  from  time  to  time,  as  required 

(«)  Conk.  Ad.  446-8.    Vid.  tht  form  of  tht  Bond,  in  the  Appendix. 
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he  court,  and  adds  to  it  his  oath  that  he  will  do  so.    The  de 
fmdant  may  also,  by  order  of  the  judge,  be  permitted  to  give  the 
jaratory  caution  in  proper  cases,  where  he  cannot  procure  bail. 
This  security  is  but  rarely  taken. 
The  juratory  security  for  costs  is  in  the  following  form : 

"In  the  District  Court  of  the  United  States  for  the  Southern 
District  of  New  York. 

"  In  a  certain  cause,  civil  and  maritime,  wherein  A.  B. 
is  libellant  and  C.  D.  is  defendant, — on  this  tenth  day  of 
February,  1849,  the  said  A.  B.  personally  appeared  and  stip- 
ulated in  the  sum  of  one  hundred  dollars,  to  prosecute  this  said 
eansei  and  to  pay  all  costs  and  expenses  which  may  be  awarded 
against  him  herein,  by  the  final  decree  of  this  Qourt,  and,  in  case 
of  appeal,  of  the  appellate  court ;  and  to  appear  on  the  twelfth  day 
of  February  instant,  (the  return  day,)  and  as  often  afterwards 
as  he  shall  be  ordered  by  the  court.  And  the  said  A.  B.  made 
oath  that  he  would  appear  as  aforesaid.  "  A.  B. 

•*  Taken,  acknowledged,  and  sworn, 
February  10th,  1849,  before  me, 

"  Chas.  W.  Newton,  U.  S,  Commissioner.^^ 


(•)  Daiilap*s  Prac  157.    Conk.  Prac.  463,  538.    Marrioi's  Forms,  36L 


CHAPTER     XXIX. 

Seamen^s  Wages, 

i  503.  The  character  of  seamen  and  the  nature  of  their  employ- 
ment has  induced  the  Congress  to  provide  specially  for  the  collec- 
tion of  their  demands  for  wages.  Seamen  have  always  been  con- 
sidered as  wards  of  the  Admiralty,  and  the  wages  of  their  perilous 
service  have  been  by  all  nations  highly  favored  in  the  la^.  It 
was  the  great  considerations  of  policy  and  justice  connected  with 
that  humble  but  most  useful  class  of  citizens,  that  induced  the 
English  common  law  courts  to  leave  to  the  Admiralty  the  un- 
disputed cognizance  of  suits  for  seamen's  wages,  and  to  make 
those  wages  a  lien  upon  the  last  plank  of  the  ship.  A  cheap 
and  summary  mode  has  been,  therefore,  provided,  for  hearing 
the  controversies  in  relation  to  their  wages,  which  are  usually 
of  small  absolute  amount  but  of  very  great  importance  to  the 
seaman. 

§  604.  As  soon  as  the  voyage  is  ended,  and  the  cargo  or  bal- 
last discharged,  the  seaman  is  entitled  to  his  wages.    If  there 
be  any  dispute  as  to  his  wages,  or  if  he  be  discharged  from  the 
vessel,  he  may,  without  any  delay,  proceed  to  enforce  payment. 
If  the  balance  be  admitted  he  must  wait  ten  days,  or,  at  least,  a 
reasonable  time,  after  the  cargo  is  out,  before  he  commence.    If 
the  vessel  have  left  the  port,  when  the  voyage  ended,  without 
paying  the  wages,  or  is  about  to  go  to  sea  again  before  the  ex- 
piration of  the  ton  days,  be  proceeds  by  libel,  in  the  first  in- 
stance, and  arrests  the  vessel     all  the  seamen  joining  in  the 
same  suit — and  the  suit  proceeds  like  other  suits  in  rem.    In  all 
other  cases  he  proceeds  by  a  preliminary  summons  before  a 
magistrate,  before  whom  the  question  of  probable  cause  of  suit 
is  investigated.(a) 


(a)  BetU*  Prac.  CO,  et  9eq.    SeameD*8  Act  of  July  SO,  17J0. 
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i  505.  In  such  cases,  the  judge  of  the  District,  or  a  magistrate 

r  United  States  commissioner,  issues  a  summons  to  the  master 

/the  vessel,  to  appear  before  him  and  show  cause  why  process 

^should  not  issue  against  the  vessel,  according  to  the  course  of 

^^droiralty,  to  answer  for  the  wages.    This  summons  should  be 

bounded  on  an  affidavit,  or  a  libel,  showing  a  prima  facie  right 

Wo   sue.      On  the  return  of  the  summons,  if  the  master  do 

Slot  appear,  the  certificate  of  sufficient  cause  is  given  of  course. 

Xf  the  master  appear,  he  is  permitted  "  to  show  that  the  wages 

«re  paid,  or  otherwise  satisfied  or  forfeited,"  or  to  settle  the  dis- 

3>ute  on  the  spot,  without  further  suit.    If  he  does  neither,  the 

^magistrate  gives  a  certificate  that  there  is  sufficient  cause  where- 

<m  to  found  Admiralty  process,  and  the  certificate,  with  the  libel, 

38  filed  with  the  clerk,  who  issues  the  process  against  the  vessel, 

and  the  suit  proceeds  in  the  regular  manner,  according  to  the 

course  of  Admiralty.(a) 

i  606.  The  suit  being  thus  commenced,  if  there  be  any  other 
seamen  on  the  same  voyage,  having  like  cause  of  complaint 
they  are  not  compelled  to  repeat  the  preliminary  proceeding,  but 
by  petition,  stating  their  case,  they  are  allowed  to  join  in  the 
suit,  which  is  done  by  filing  their  petition  and  annexing  it  to 
the  libel.  They  are  then  considered  as  original  libellants,  and 
the  suit  proceeds,  in  their  collective  names,  to  a  decree.  Their 
rights  are  entirely  separate  and  independent.  They  are  co- 
llbellants,  but  not  joint  libellants,  and  they  are  competent  wit- 
nesses for  each  other.  Each  man's  case  must  be  separately 
proved — should  be  separately  passed  upon  by  the  court,  and  the 
decree  should  be  separate  for  each,  especially  in  cases  in  which 
the  amount  will  justify  an  appeal.(6) 

§  607,  The  practice  in  these  cases  is  founded  on  the  "  act  for 

the  government  and  regulation  of  seamen  in  the  merchant  ser- 

"rtce."    This  is  believed  to  embrace  all  vessels  not  in  the  national 

^aval  service.    The  first  three  sections  of  the  act  relate  to  ves- 


fa)  Belts*  Prac.  60,  et  srq.    Vid.  the  precedents  in  the  Appendix. 
C6)  6  Peten'  143. 


280  ADMIRALTY  PRACTICE. 

sels  and  voyages  of  a  particular  character,  but  other  seetioiis  of 
the  act  embrace  "  any  ship  or  vessel,"  ''  any  seaman  or  majiner,* 
and  the  careful  use  of  different  phraseology  for  different  parpoMti 
in  the  different  sections,  shows  that  the  language,  in  every  cue, 
was  intended  to  have  its  appropriate  force.(a)  The  law  as  ad- 
ministered under  this  act,  in  the  Southern  District  of  New  York 
will  be  found  very  fully  laid  down  in  Betts'  Practice,  pages  69 
to  68. 

By  the  act  of  1846,  chap.  60,  canal  boats,  navigated  withom 
masts  or  steam,  are  not  subject  to  be  libelled  for  wages. 

i  508.  The  learned  Judge  of  that  District,  with  a  desire  to 
promote  expedition,  and  to  reduce  expense,  in  1838  established  lor 
that  District  a  summary  practice,  in  all  cases  when  the  demand 
is  under  $50,  and,  of  course,  not  subject  to  appeal.  As  that 
practice  is  local,  it  will  not  be  set  forth  here  in  detail.  It  will 
be  found  in  the  rules  of  that  court,  which  are  given  in  the  Ap- 
pendix, and  in  the  full  commentary  on  those  rules  in  Belts' 
Practice,  pages  16,  78  to  82.  The  statutory  practice  of  the  pro- 
liminary  summons  and  this  summary  practice,  greatly  reduced 
expenses.  It  is,  however,  much  to  be  desired  that  the  Congress, 
or  the  Supreme  Court,  would  enact  a  lower  tariff  of  fees,  in 
plenary  cases,  arranged  with  a  full  knowledge  of  the  coarse  of 
Admiralty  proceedings  and  the  wants  of  commerce  in  this  be> 
half. 


(«)  Seamen's  Act  of  July  90,  1790.    Aeti  ef  1846,  p  61. 
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Prize  Causes. 


^  609.  By  the  prize  act  of  June  26, 1812,  it  is  provided,  (i 
4,)  that  all  captures  and  prizes  of  vessels  and  property,  shall  be 
forfeited,  and  shall  accrue  to  the  owners,  officers,  and  crews  of 
the  vessels  by  whom  such  captures  and  prizes  shall  be  made ; 
and,  on  due  condemnation  had,  shall  be  distributed  according  to 
any  written  agreement  which  shall  be  made  between  them ;  and 
if  there  be  no  such  agreement,  then,  one  moiety  to  the  owners 
and  the  other  moiety  to  the  officers  and  crew,  to  be  distributed 
between  the  officers  and  crew,  as  nearly  as  may  be,  according 
to  the  rules  for  the  distribution  of  prize  money,  by  the  ^*  act  for 
the  better  government  of  the  navy  of  the  United  States,"  peeeed 
the  23d  April,  1800.(a) 

By  section  six  it  is  provided,  that  before  breaking  balk  of 
any  vessel  which  shall  be  captured  as  aforesaid,  or  other  dis- 
posal or  conversion  thereof,  or  of  any  articles  which  shall  be 
found  on  board  of  the  same,  such  captured  vessel,  goods,  or 
effects  shall  be  brought  into  some  port  of  the  United  States,  or 
into  some  port  of  a  nation  in  amity  with  the  United  States,  and 
shall  be  proceeded  against  before  a  competent  tribunal,  and  after 
condemnation  and  forfeiture  thereof  shall  belong  to  the  owners 
and  captors  thereof,  and  be  distributed  as  aforesaid ;  and  in  the 
case  of  all  captured  vessels,  goods,  and  effects  which  shall  be 
brought  within  the  jurisdiction  of  the  United  States,  the  District 
Courts  of  the  United  States  shall  have  exclusive  original  cogni- 
zance thereof,  as  in  civil  causes  of  Admiralty  and  maritime  juris- 
diction. And  the  said  courts,  or  the  courts,  being  courts  of  the 
United  States,  into  which  such  cases  shall  be  removed,  and  in 
which  they  shall  be  finally  decided,  shall  and  may  decree  resti- 


(a)  S  SUt.  at  Large,  52,  759. 

36 
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tution,  in  whole  or  in  part,  when  the  capture  shall  shall  have 
been  made  without  just  cause.  And  if  made  without  probabk 
cause,  or  otherwise  unnecessarily,  may  order  and  decree  damar 
ges  and  costs  to  the  party  injured,  and  for  which  the  owners  and 
commanders  of  the  vessels  making  such  captures,  and  also  the 
vessels,  shall  be  liable.  Other  sections  provide  for  military  sal- 
vage on  recapture.  By  virtue  of  these  provisions,  the  District 
Courts  have  full  jurisdiction  in  personam  and  in  retn^  of  the 
questions  of  prize  and  its  incidents.(a) 

i  610.  It  is  not  deemed  necessary  to  enter  into  the  details  d 
the  practice  in  prize  cases,  and  only  a  brief  note  will  be  madi 
of  the  proceedings  exhibiting  some  of  their  peculiarities. 

The  District  Courts,  in  time  of  war,  appoint,  by  commisaoo 
under  the  seal  of  the  court,  standing  commissioners  of  prize,  in 
the  principal  ports,  who  perform  their  duties  under  their  general 
appointment  and  under  the  sanction  of  their  general  oath  ol 
office. 

Whenever  a  prize  is  brought  in,  it  is  the  duty  of  the  capion 
immediately  to  give  notice,  in  writing,  to  the  judge  of  the  District, 
or  to  one  of  the  prize  commissioners,  of  the  arrival  of  the  pro- 
perty, and  where  it  may  be  found  ;  and  also  to  deliver  nndei 
oath,  in  writing,  all  documents  and  writings  found  in  the 
prize. 

{511.  As  soon  as  a  prize  is  thus  reported,  it  is  the  duty  of  a 
commissioner  to  repair  on  board  and  take  note  of  the  condition 
of  the  prize,  and  proceed  to  take  the  preparatory  examination  of 
witnesses.  For  this  purpose,  the  captors  must  produce  before 
the  commissioner  one  or  more  of  the  persons  captured  with  the 
property,  and  he  must  examine  them,  with  the  other  witnesses, 
on  the  standing  interrogatories  adopted  by  the  court,  for  the  par- 
pose  of  having,  at  the  earliest  opportunity,  in  the  form  of  depo- 
sitions, the  circumstances  of  the  property  and  the  capture.  The 
commissioners  have  no  authority  to  use  any  but  the  standing 
interrogatories  except  by  the  express  direction  of  the  court. 

The  witnesses  are  examined  separately,  and  not  in  the  pre- 
sence of  each  other,  under  oath.  Each  witness  is  required  tc 
answer  to  each  interrogatory,  and  when  the  deposition  is  com- 
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plete  be  signs  it,  and  the  commissioner  adds  his  jurat  The 
depositions  being  all  completed,  the  commissioner  seals  up  the 
depositions  and  the  ship's  papers  and  documents,  and  address- 
ing the  package  to  the  court,  with  an  indorsement  showing  what 
it  is,  sends  it  to  the  clerk  of  the  court 

i  512.  The  captors  must  also,  without  delay,  libel  the  pro- 
perty in  the  District  Court,  for  condemnation  as  lawful  prize. 
The  libel  may  be  filed  without  waiting  for  the  preparatory  exar 
minations.  If  the  capture  be  made  by  a  national  vessel,  then  the 
District  Attorney  of  the  United  States,  in  the  name  of  the  gov- 
ernment, libels  the  property  in  their  behalf  and  that  of  the  cap* 
tors. 

In  the  case  of  captures  by  privateers,  the  commander  empbys 
his  proctor  and  libels  in  behalf  of  himself  and  the  other  captors ; 
and,  in  like  manner,  in  case  of  captures  by  individuals,  they 
libel  in  their  own  names  jointly,  or  one  or  more  for  themselves 
and  others.  After  the  libel  is  filed,  the  usual  process  of  arrest 
and  monition  issues  to  the  marshal,  who  arrests  the  property 
and  keeps  it  till  after  condemnation  and  sale,  unless  the  parties 
consent  to  a  sale  or  delivery  on  stipulation.  Parties  put  in  their 
claims,  and  the  suit  proceeds  to  a  decree  in  the  same  manner  as 
a  seizure  case  or  other  suit  in  rem.  The  preparatory  depositions 
are  opened  by  order  of  the  court,  and  are  evidence  in  the  case. 

After  a  decree  of  condemnation,  the  property  is  sold,  and  the 
proceeds  divided  according  to  law. 


(«)  Setts'  Prac  72,  et  teq.     Marriott's  Forms.  122.  130.     Stokes*  Cd.  284,  et 
f.  9  Bra.  Civ.  aod  Ad.  444.  For  the  precedenU  in  the  Appendix,  Tid  the  Index. 
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Hearing. 

}  613.  The  cause  being  ready  for  hearing,  is  tioliced  for 
hearing  according  to  the  rules  established  in  the  district  whera 
it  is  to  be  heard.  The  circumstances  of  the  different  distridt 
vary  so  widely,  that  no  general  rule  could  well  be  adopted 
for  all. 

The  libellant,  and  the  claimant  or  respondent,  are  both  actors, 
and  either  party  may  notice  the  cause,  and  bring  oa  the 
hearing.(a) 

§  614.  It  has  already  been  stated,  that  the  defendant  eamiol 
be  heard  in  his  defence,  nor  introduce  evidence  in  the  carae, 
tmless  he  have  appeared  in  the  cause  and  contested  the  rait| 
either  by  exceptions  to  the  libel,  or  by  answering  it  If  he 
does  neither,  the  court  will  hear  and  adjudge  the  cause  «r 
parte,  upon  the  evidence  offered  by  the  libellant.  If  the  neglect 
to  answer  has,  however,  been  from  ignorance  or  other  sufficient 
Cause,  the  court  is  not  precluded  from  receiving  evidence,  and 
may  exercise  its  discretion  for  the  purposes  of  justice.(ft} 

i  616.  At  the  hearing,  if  either  party  be  not  in  attendance, 
his  adversary  may  take  such  decree  as  he  would  be  entitled  to 
if  his  pleading  were  confessed.  If  any  postponement  be  desired 
by  either  party,  on  sufficient  reason,  it  is  granted  by  the  judgei 
the  whole  matter  being  in  his  discretion.  He  may  postpone 
for  a  longer  or  shorter  period,  absolutely,  or  on  such  terms  and 
conditions  as  justice  may  demand.  The  nature  of  maritinne 
transactions  is  such,  that  witnesses  are  often  transient,  and  their 
convenience,  as  well  as  the  necessities  of  the  parties,  often 
exercise  an  important  influence  in  determining  the  mind  of  the 


(«)  4  Crucb.  9.  (6)  Wart.  49S. 
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<3ourt  in  matters  relating  to  the  mere  conduct  of  the  hearing^ 

^The  court  sometimes  commences  the  hearing  to  take  the  testi* 

S310D7  of  transient  witnesses  on  either,  or  both  sides,  without 

^regard  to  the  usual  order  of  proceeding,  and  then  postpones  the 

^»iU8e  for  a  louger  or  shorter  time,  as  may  be  necessary  to  take 

the  other  testimony  and  complete  the  hearing.    Sometimes  the 

tastimony  is  all  taken,  and  the  cause  is  postponed  to  hear,  at  a 

Ititure  day,  the  arguments  of  counsel.    Sometimes  postpone- 

Tnent  is  ordered  only  on  condition,  that  the  party  asking  it  shall 

consent  to  take  the  depositions  of  witnesses,  in  writing  out  of 

^Durt,  or  to  admit  what  is  expected  to  be  proved  by  them. 

§  616.  It  is  this  flexibility  of  a  Court  of  Admiralty — its  power 
to  adapt  itself  to  the  circumstances  of  the  parties  and  their  wit- 
nesses, without  prejudice,  and  often  with  signal  advantage  to 
the  cause  of  justice — ^that  constitutes  one  of  its  great  points  of 
superiority  over  the  courts  of  common  law  and  trials  by  jury. 

The  full  and  proper  presentment  of  the  facts — the  careful 
ooQsideration  and  arrangement  of  them  in  argument — the  due 
deliberation  and  reflection  upon  the  facts  and  the  law,  which 
are  the  usual  characteristics  of  proceedings  in  an  Admiralty 
Court — are  often  impossible  in  tribunals  of  which  a  necessary 
part  is  a  jury,  drawn  by  hazard  from  the  community  at 
bige^  taken  forcibly  from  their  private  aflfairs,  and  without 
the  practised  powers  of  analysis,  of  memory  and  of  judgment, 
which  alone  could  enable  them  to  detect  fallacies,  to  unravel 
the  tangled  web  of  deceit,  and  resist  the  persuasives  of  elo- 
quence, especially  when  compelled  to  a  hurried  unanimity  in 
where  the  wisest  are  compelled  to  doubt. 


§  617.  An  Admiralty  cause  is  to  be  decided  according  to  the 
allegations  and  proofs—secundum  allegata  et  probata — and  the 
pioolii  must  correspond  to  the  allegations.(a)  The  allegations 
are  to  be  found  in  the  pleadings.  On  the  hearing,  therefore,  the 
Ami  thing  to  which  the  attention  of  the  Court  is  called,  is  the 
pleadings.  The  advocate  for  the  libellant  opens  his  case  by  a 
very  brief  and  general  statement  of  the  nature  of  his  case,  and 


ita 


(a)  I  8am.  388. 
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of  the  defence,  and  reads  the  libel — ^the  advocate  for  the  defim* 
dant  reads  the  answer,  and,  if  there  be  other  pleadings,  each 
party  reads  his  own.  The  more  circnmstantial  and  caiefal 
opening,  which  the  inexperience  of  jurors  renders  necessary  in 
trials  at  common  law,  are  out  of  place  in  an  Admiralty  Court. 
The  pleadings  being  read,  the  proofs  are  introduced  in  the  i 
general  order  which  must  prevail  in  all  lawsuits,  but  with 
strict  adherence  to  the  artificial  rules  which  are  sometimes 
made  to  constrain  the  parties  in  jury  trials.  The  judge  always 
exercises  his  discretion  as  to  the  order  of  calling  and  re-call- 
ing witnesses,  and  the  course  of  examination. 

Evidence. 

i  618.  Pleadings. — What  is  the  legal  effect  of  an  answer  as  evi- 
dence has  been  considered  a  matter  of  doubt,  and  it  has  been  said, 
that  if  the  answer  be  not  contradicted  by  two  witnesses,  or  cir- 
cumstances and  one  witness,  it  must  be  taken  as  true  in  all  mat- 
ters, responsive  to  the  libel.  This  is  the  rule  in  Chancery  but  not 
in  Admiralty.  The  answer  to  the  libel  has  no  more  force  as  evi- 
dence than  the  libel  itself  has.  They  are  not  evidence  in  the 
common  sense  of  the  word.  Being,  however,  the  solemn  state- 
ment of  facts,  by  the  parties,  under  the  solenmity  of  an  oath,  the 
court  is  bound  to  examine  them  carefully,  and  it  is  impossible 
that  they  should  not  influence  the  mind  of  the  court — in  many 
cases  of  nicely  balanced  proofs,  the  influence  of  the  pleadings 
may  well  turn  the  scale.(a) 

i  619.  Answers  to  Interrogatories, — The  power  to  interrogate 
the  parties  furnishes  an  effectual  means  of  bringing  the  party  be- 
fore the  court,  with  great  advantage,  in  abridging  the  more  expen- 
sive and  doubtful  viva  voce  proof  on  trial  Either  party,  as  has 
been  stated,  may  interrogate  the  other,  in  writing,  as  to  any  mat- 
ters of  fact,  which  may  be  necessary  to  support  the  action,  or 
maintain  the  defence,  and  the  party  interrogated  is  bound  to  an- 
swer, in  writing,  each  interrogatory,  unless  his  answer  will  ex- 
pose him  to  prosecution  or  punishment  for  a  crime,  or  to  a  pe- 
nalty or  forfeiture  of  his  property  for  a  penal  offence.    The 


(«)  Wm,  899.   Ante,  k  412,  417. 
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mnswers  to  these  special  interrogatories  are  evidence  in  the 
cause  at  the  hearing,  for  both  parties  .(a) 

4  620.  Depositions  de  bene  esse. — The  provision  made  by 
the  act  of  Ck)ngress,  for  taking  testimony  de  bene  esse,  in  cases 
in  the  Courts  of  the  United  States,  without  a  commission,  de- 
dknus  potestatem,  or  letters  rogatory,  greatly  promotes  the  con- 
Tenience  of  suitors.  The  depositions  arc  often  taken  ex  parte, 
and  they  are  for  that  reason  exposed  to  criticism.  No  pre- 
sumptions are  made  in  their  favor,  and  they  will  not  be  received 
in  evidence  unless  the  provisions  of  the  act  be  strictly  followed. 

The  authority  conferred  upon  the  Magistrate  is  special,  and 
confined  within  certain  limits  and  conditions,  and  the  facts 
calling  for  the  exercise  of  it  should  appear  upon  the  face  of  the 
instrument,  and  not  be  left  to  parol  proof  (6) 

(  621.  They  may  be  taken  in  the  following  cases  : 
When  the  testimony  of  any  person  shall  be  necessary  in  any 
civil  cause  depending  in  any  district  in  the  United  States,  who 
lives  at  a  greater  distance  from  the  place  of  trial  than  one  hun- 
dred miles — or  is  bound  on  a  voyage  to  sea — or  is  about  to  go 
oat  of  such  district — or  is  about  to  go  to  a  greater  distance  than 
one  hundred  miles  before  the  time  of  trial — or  is  ancient — or  is 
very  infirm. 

\  622.  They  may  be  taken  before  the  following  officers : 
Any  Justice  or  Judge  of  any  of  the  Courts  of  the  United 
States — or  before  any  Chancellor,  Justice  or  Judge  of  a  Su- 
preme or  Superior  Court — any  Mayor  or  Chief  Magistrate  of  a 
city — or  Judge  of  a  County  Court  or  Court  of  Common  Pleas  of 
any  of  the  United  States,  who  is  not  of  counsel  or  attorney  to 
either  of  the  parties,  or  interested  in  the  event  of  the  cause,  or 
any  United  States  Commissioner.(c) 


(•)  Ad.  Roto  S3,  31,  32.    1  Story,  91.    Ware,  497,  501,  504 

(4)  Jod.  Act  of  1789.    Vid.  the  Section  of  the  Act  in  the  Appendix.    8  Craneb, 

70.    S  Wheat  287.    2  Gal.  314.     1  Wash.  144.    3  Id   243,  529.    4  Id.  215.    7 

WbMt  856.    Pet  Cir.  R.  235,  291.     Paine,  358,  400.    4  Day,  121.    N.  Car. 

Caift,  81.  1  Pet  355.    5  Pet  ()04.   1  Brockenb.  367.     1  Stat  at  Large,  73,  ^  30. 

{€)  lUd.    Act  of  March,  1817,  ch.  30.    3  Stat  at  Large,  350.    Ante,  §  33a 


288  ADMIRALTY  PRACTICK. 

i  623.  They  must  be  taken  in  the  following  manner : 
A  notification  from  the  Magistrate  or  officer,  before  whom  llie 
deposition  is  to  be  taken,  to  the  adverse  party,  to  be  present  at 
the  taking  of  the  same,  and  to  put  interrogatories,  if  he  think  fit, 
must  first  be  made  out  and  served  on  the  adverse  party  or  his 
attorney,  as  either  may  be  nearest,  if  either  is  within  one  him- 
dred  miles  of  the  place  of  taking  the  deposition,  allowing  time 
for  their  attendance  after  being  notified,  not  less  than  at  die 
rate  of  one  day  for  every  twenty  miles  travel.  And  in  causes  of 
Admiralty  and  Maritime  jurisdiction,  or  other  cases  of  sranm^ 
where  a  libel  shall  be  filed,  in  which  an  adverse  party  is  not 
named,  and  depositions  are  taken  before  a  claim  is  put  in,  the 
like  notification  must  be  given  to  the  person  having  tfie  agency 
or  possession  of  the  property  libelled  at  the  time  of  the  captors 
or  seizure,  if  known  to  the  libellant.(a) 

i  524.  This  notification  must  be  <'  made  out  and  served,"  it 
must  therefore  be  in  writing.  It  should  be  entitled  in  the  cause, 
or  with  reasonable  certainty  describe  the  cause.  It  most  be 
^  from  the  Magistrate"  <'  to  the  adverse  party^ — it  must  them- 
fore  be  signed  by  the  Magistrate  in  his  official  character,  and 
addressed  to  the  party  to  be  notified,  by  name — in  suits  tit  per- 
sonam, to  the  party  adverse  to  him  on  whose  part  the  depositioD 
is  to  be  taken — in  suits  in  rem,  in  which  personal  defendants, 
claimants,  owners  or  possessors  of  the  property,  are  named  in 
the  libel,  before  a  claim  is  put  in,  it  must  be  addressed  to 
them — after  a  claim  is  put  in,  it  must  be  addressed  to  the 
claimants.  If  there  be  no  such  party  named  in  the  libel|  and 
no  claim  is  put  in,  then  it  must  be  addressed  to  the  person  hav- 
ing the  agency  or  possession  of  the  property,  at  the  time  of  the 
seizure  of  it  in  the  cause,  if  he  be  known  to  the  libellant 

Any  person  may  be  compelled  to  appear,  and  depose  in  the 
same  manner,  as  to  appear  and  testify  in  court  This  is  by  die 
usual  subpoena,  served  in  the  usual  manner,  and  if  he  refine  or 
neglect  to  appear,  the  Magistrate  may,  on  due  proof  of 
of  the  subpoena,  bring  him  before  him,  by  attachment 


(«)  Jad.  Act  of  1789,  i  aO.    1  Sut  at  Urg«,  7S.    7  B^v. 
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i  625.  At  the  taking  of  the  deposition,  the  witness  must  be 
carefully  examined  and  cautioned,  and  sworn  or  affirmed  to  tes- 
tify the  whole  truth.  The  deposition  should  have  a  proper  ti- 
tle, showing  the  cause,  and  the  official  description  of  the  officer. 
The  witness  may  be  examined  by  both  parties,  or  their  counsel, 
if  present,  and  if  the  deposition  be  ex  parte^  the  Magistrate 
should  endeavor,  by  a  careful  examination,  to  get  out  the  whole 
truth.  The  testimony  must  be  reduced  to  writing,  either  by 
the  Magistrate  or  by  the  deponent,  in  his  presence — and  it 
must  be  subscribed  by  the  witness — and  the  magistrate  should 
put  his  official  jurat  to  it,  with  the  date,  and  retain  the  deposi- 
tions till  he  deUver  them,  with  his  own  hand,  into  the  court  for 
which  they  are  taken,  or  the  magistrate  may  add  his  official 
certificate  of  the  reason  for  taking  the  deposition,  viz.,  that  the 
witness  resides  more  than  one  hundred  miles — or  is  about  to  go 
to  sea,  or  otherwise,  according  to  the  act,  and  of  the  notice,  if 
any,  given  to  the  adverse  party,  stating  the  time  given  him  to 
appear.  It  is  well  to  annex  a  copy  of  the  notice.  The  Magis- 
trate should  state,  in  his  notice  to  the  adverse  party,  as  well  as 
in  his  certificate,  the  reason  for  taking  the  deposition,  and  if  he 
omit  to  do  so,  the  deficiency  cannot  be  supplied  by  other  proof.(a) 
If  no  notice  be  given,  it  would  be  well  to  certify  the  reason 
why  it  was  not  given ;  also,  that  the  officer  was  not  counsel,  or 
attorney,  or  interested — that  the  deposition  was  reduced  to  writ- 
ing by  the  witness  or  the  officer,  and  signed  by  the  witness. 
If  these  documents  be  on  separate  pieces  of  paper,  they  should 
be  properly  annexed  together,  and  referred  to  with  reasonable 
certainty.  They  must  then  be  sealed  up  by  the  Magistrate,  in 
an  envelope,  and  directed  to  the  Court  in  which  the  cause  was 
pending,  and  remain  under  his  seal  till  opened  in  Court.(6) 

They  should  be  endorsed  with  the  title  of  the  cause,  and 
marked  "  Depositions,"  and  they  may  be  forwarded  by  mail  or 
by  private  hand. 

As  soon  as  they  are  received  by  the  clerk,  he  marks  their  re- 
ceipt, and  presents  them  to  the  Judge  in  Court,  who  opens  them. 


(a)  7  How.  693.    4  Waih.  214.    4  Day,  121.    N.  Carolina  Cai.  81. 
(6)  1  Pet  351.    5  Fet  604.    8  Cranch,  70.    3  Good.  35. 
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and  the  clerk  enters  the  fact  in  the  minutes  of  the  Court,  and 
files  the  depositions,  and  notifies  the  proctor  of  the  party  on 
whose  behalf  they  are  taken.(a) 

i  626.  By  a  general  rule  of  the  District  Court  o(  the  Southern 
District  of  New  York,  notice  must  be  given  to  the  Proctor  of 
the  opposite  party,  of  the  filing  of  the  depositions,  and  all  okjeo- 
tions  to  the  form  or  manner  in  which  they  were  taken  or  re» 
turned,  are  deemed  waived,  unless  such  objections  are  specified 
in  writing,  in  four  days,  unless  further  time  be  granted  by  the 
Judge.  Exceptions  taken  thus  early  will  sometimes  enable  the 
party  to  remove  them,  or  retake  the  deposition  before  the  triaL(6) 

§  627.  When  witnesses  are  examined  on  the  hearing  of  a 
cause  in  the  District  Court,  in  a  case  in  which  an  appeal  will 
lie,  the  respective  parties  may,  on  satisfying  the  Court  that  they 
may  not  be  able  to  produce  their  witnesses,  on  the  hearing  of 
the  appeal  before  the  Circuit,  move  to  have  their  testimonj 
taken  down  in  writing,  and  it  shall  be  done  so  by  the  Clerk  of 
the  Court.  The  testimony  so  taken  down  by  the  clerk,  is  taken 
also  de  bene  esse,  and  is  to  be  used  on  the  hearing  of  the  ap- 
peal only  in  case  the  witnesses  are  then  dead,  or  gone  more 
than  one  hundred  miles  from  the  place  where  the  Court  is  sit- 
ting, or  that  by  reason  of  age,  sickness,  bodily  infirmity,  or  im- 
prisonment, they  are  not  able  to  travel  and  appear  at  court 

i  628.  The  depositions  themselves,  sworn  to  and  certified  ia 
form  according  to  the  act,  will  be  prima  facie  evidence  of  the 
official  character  of  the  Magistrate,  and  of  the  truth  of  his  cer- 
tificate, and  the  regularity  of  the  proceedings,  to  take  them  m 
far  as  they  are  certified  to,  but  the  opposite  party  will  be  al> 
ways  at  liberty,  before  the  depositions  are  read  in  evidenoei  to 
disprove  any  or  all  the  facts  necessary  to  establish  their  TaUd^ 
ty — and  no  necessary  fact  will  be  presumed,  of  which  the  eerti- 
ficates  and  depositions  are  silent.(c) 


(fl)  Vi<L  the  Fomw  in  the  Appendix. 
{h)  BeiU*  Preo.  86. 

(c)  Paine,  SSft.    1  Pet  351.    6  Pet  604,  617.    2  Wheat  887.    1  6d.  48a    I 
Wtah.  408.    1  Brock.  367.    9  Wood.  &  M.  136 
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If  the  party  against  whom  the  depositions  are  taken,  is  pre- 
sent at  the  examination,  it  is  his  duty  to  make  all  the  objec- 
tions to  the  examination  which  are  known  to  him  at  the  time.(a) 

i  529.  It  has  been  held,  in  the  first  Circuit,  that  depositions 
taken  during  the  session  of  the  Court,  are  inadmissible,  even  if 
legi^arly  taken,  it  being  the  duty  of  the  party  and  his  counsel 
to  be  present  in  Court — and  that  the  taking  of  the  depositions 
without  notice,  was  good  cause  for  a  continuance  to  enable  the 
other  party  to  cross-examine  the  witness  or  repel  his  testimony, 
and  this  is  said  to  be  the  practice  in  most  of  the  Circuits.  Even 
at  a  greater  distance  than  one  hundred  miles,  if  the  adverse 
party  have  known  counsel  residing  where  the  deposition  is 
taken,  he  should  be  notified.(6) 

i  530.  To  authorize  the  party  to  read  a  deposition  taken  de 
bene  esse,  under  the  Act  of  Congress,  he  must  show  that  the 
witness  is  dead,  or  gone  out  of  the  United  States,  or  out  of  the 
district,  to  a  greater  distance  than  one  hundred  miles  from  the 
place  where  the  Court  is  sitting,  or  on  a  voyage  to  sea,  or  that 
by  reason  of  age,  sickness,  or  bodily  infirmity,  he  is  unable  to 
tia?el  and  appear  in  court.(c) 

I  531.  Commission  or  Dedimus  potestatem. — By  the  proviso 
10  the  30th  section  of  the  Judiciary  Act,  every  Court  of  the 
United  States  is  clothed  with  the  power  to  grant  a  dedimus  po- 
Usiaiem^  or  commission  to  take  depositions,  according  to  the 
eommon  usage,  when  it  may  be  necessary  to  prevent  a  failure 
or  delay  of  justice.  This  remedial  proviso,  with  its  beneficial 
porpose  fully  and  distinctly  set  forth,  cannot  be  construed 
elberwise  than  to  give  the  courts  the  fullest  power,  in  every 
nmsner  usual  in  courts  of  justice,  to  depute  their  own  power  to 
take  testimony  in  a  cause  where  the  ends  of  justice  will  be 
promoted  by  doing  so.  A  commission  to  take  testimony  in  an 
enemy's  country,  in  prize  cases,  is  not  issued.((/) 


(«)  PaiDe,  400.  (6)  3  Wood,  db  M.  137,  138.    8  C«L  314. 

(c)  7  How.  €93.    Jad.  Act  of  1789,  ^  30.    4  Wheat.  508. 
(4  Jvd.  Aet  of  17^9, 4  30.    2  GalL  93.    SUt  at  Large,  197.  aeta.    1  Fat.  C. 
C.S.SS5.    HaU'iAd.37. 
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The  circumstances  under  which,  and  the  mode  in  which 
the  application  may  be  made  to  the  Court,  may  be  regulated  by 
standing  rules  of  the  Court,  or  left  to  the  discretion  of  the  Gonrl 
in  each  particular  case.  In  the  Southern  District  of  New  York, 
it  is  regulated  by  standing  rules  (a) 

i  632.  Commissioners  under  a  commission  to  take  testimonj, 
act  under  a  special  authority  derived  from  the  Court,  which 
must  be  strictly  pursued — and  cannot  be  exercised  by  any  one 
but  the  Commissioner  named  in  the  writ. 

In  executing  a  commission,  all  the  interrogatories,  direct  and 
cross,  must  be  put  to  the  witnesses,  and  substantially  answered. 
Within  the  United  States  and  its  territories,  witnesses  may  be 
compelled  to  appear  before  the  Commissioners,  and  produce 
books  and  papers,  and  testify  pursuant  to  the  act  of  January 
24, 1827,  which  will  be  found  in  the  appendix.  The  depoti- 
tions  are  not  in  any  sense  de  bene  esse^  and  none  of  the  peculiar 
requisites  in  case  of  depositions  de  bene  esse,  are  materiaL(&) 

i  633.  Letters  Rogatory — or  Commissions  sub  muiwB  vieu- 
sUudinis, — By  the  law  of  nations,  the  Courts  of  Justice  of 
different  countries  are  bound  to  be  mutually  aiding  and  assisting 
to  each  other  for  the  furtherance  of  justice.  Hence,  when  the 
testimony  of  witnesses  who  reside  abroad,  is  necessary  in  a 
cause,  the  Court  or  Tribunal  where  the  action  is  pending,  may 
send  to  the  Court  or  Tribunal  within  whose  jurisdiction  the 
witnesses  reside,  a  writ  patent  or  close,  as  they  may  think 
proper.  They  are  usually  called  letters  rogatorr/y  but  are  some- 
times denominated  sub  mutuce  vicissitudinis,' (Tom  a  clause 
which  they  generally  contain.  By  that  instrument,  the  Court 
abroad  is  informed  that  a  certain  claim  is  pending  in  which 
the  testimony  of  certain  witnesses  who  reside  within  its  juris- 


(«)  Vid.  the  Ralei  in  the  Appendix. 

(6)  4  Stat  at  Large,  197.  2  DaL  401.  5  Cranch,  3.35.  1  Gal.  166.  9  Id.  9S. 
1  Waah.  34.  Ibid.  144.  3  Id.  7.  Ibid.  34.  Ibid.  S23.  Ibid.  356.  Ibid.  561 
9  Wheat  287.  Ibid.  371.  4  Id.  506.  2  Pet  613.  3  Ibid.  1.  3  Wa^  lOS. 
Ibid.  404.    4  Id.  715.    Ibid.  186.    Id.  323.    Ptt  Cir.  R.  8.    Ibid.235.    IUd.901. 
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^Stttton  is  required,  and  it  is  requested  to  take  their  depositionsi 
^*Mr  cause  them  to  be  taken,  in  due  course  and  form  of  law,  for 
"^e  furtherance  of  justice  and  sub  mtUtuB  vicissitudinis  obtenr 
iu :  that  is,  with  an  offer  on  the  part  of  the  Court,  making  the 
request  to  do  the  like  for  the  other  in  a  similar  case.  If  these 
letters  rogatory  are  received  by  an  inferior  Judge,  he  proceeds  to 
call  the  witnesses  before  him,  by  the  process  commonly  employ- 
ed within  his  jurisdiction,  examine  them  on  interrogatories  or 
takes  their  depositions,  as  the  case  may  be,  and  the  proceedings 
being  filed  in  the  BLegistry  of  this  Court,  authentic  copies 
thereof  duly  certified,  are  transmitted  to  the  Court  a  quoj  and 
are  legal  evidence  in  the  cause.  If  the  letters  are  directed  to  a 
CSourt  of  superior  jurisdiction,  they  appoint  an  examiner  or 
commissioners  for  the  purpose  of  executing  them  and  the  pro- 
ceedings are  filed  and  returned  in  the  same  manner.(a) 

i  534.  Parties. — In  cases  of  salvage,  mariners'  wages,  and 
prizOiit  usually  happens  that  the  parties  are  the  only  persons  by 
whom  the  most  important  facts  can  be  proved,  as  no  others 
are  present.  They  are,  therefore,  from  the  necessity  of  the 
case,  as  well  as  upon  principles  of  public  policy  as  private  jus- 
tice^ admitted  as  witnesses  in  their  own  favor,  for  each  other  to 
prove  such  facts,  by  special  exception  to  the  general  rule  of  evi- 
deQce.(a) 

When  parties  are  examined  as  witnesses,  they  are  not  to  be 
examined  as  to  any  matters  except  those  to  which  their  compe- 
tency is  limited. 

i  635.  It  has  often  been  made  a  question  whether  a  master  of  a 
vessel  is  a  competent  witness  in  suits  by  his  seamen  for  their  wa- 
ges, and  conflicting  decisions  are  found  in  the  books, — but  the 
principle  to  be  drawn  from  them  all  is,  that  his  competency  de- 
pends upon  the  same  principles  as  that  of  any  other  witness.  He 
is  not  an  exception  to  the  general  rule.  And  in  Admiralty,  the 
rules  of  the  common  law  as  to  the  competency  and  incompe- 


(•)  HaU'i  Ad.  37.    1  Pet  C.  C.  230.    Conk.  Ad.  640. 
{h)  Wara,  37. 
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tcncy  of  witnesses,  are  adopted  in  instance  causea,  with  the 
ceptions  which  have  been  noticed.(a) 

i  636.  When  the  proofs  of  a  party  are  imperfect,  yel  go 
&r  to  establish  his  case,  he  may  offer  his  own  oath  in  eorm* 
boration  of  the  other  proofs.  This  practice  is  derived  from  the 
necessity  of  having  more  than  one  witness,  by  the  civil  law. 
Full  pioof  of  a  fact  could  not  be  made  by  one  witness,  and  in 
many  cases,  manifest  injustice  would  be  the  necessary  resull  of 
the  absence  of  any  second  witness.  In  such  cases  the  party 
was  allowed  to  complete  his  proof  by  his  own  oath.  This  it 
what  is  called  the  suppletory  oath.  This  oath  may  be  prayed, 
and  is  granted  in  all  maritime  causes.(6) 

By  the  suppletory  oath  the  party  himself  testifies,  "  that,  of 
his  own  certain  knowledge,  the  facts  stated  in  his  allegation,  (to 
which  he  offers  his  oath.)  are  true." 

}  637.  In  certain  other  cases,  a  party  may  be  a  witness  in  his 
own  cause.  The  search  for  a  paper,  and  its  loss,  may  be  proved 
by  the  party  himself,  to  lay  the  foundation  for  secondary  evi* 
dence.  In  suits  for  personal  property — for  the  contents  of  a 
trunk  or  package,  known  to  no  one  but  the  party  himself,  he 
may,  from  necessity,  be  a  witness  to  prove  the  contents — the 
existence  and  situation  of  the  trunk  or  package  being  proved  by 
other  testimony .(6) 

§  538.  There  is  also  the  oath  decisory,  which  either  party  may 
tender  to  the  other,  that  is,  offering  further  decision  of  the  cause 
upon  the  oath  of  his  adversary.  The  adversary  is  bound  either 
to  accept  the  offer,  or  make  a  similar  proposition  in  n^tum. 
This  is  a  mode  of  proof  known  to  the  civil  law,  and  is  said  to 
have  been  practised  in  Admiralty  in  the  Massachusetts  District 
It  is  not  in  general  use,  but  under  the  modifications  which  the 
law  of  evidence  is  now  undergoing,  it  would  not  be  surprising 
if  something  like  it  should  come  into  use  in  all  courts.(c) 


(fl)  Bion.  StS.    S  WbMt  49S.    Conk.  Ad.  643.    Row.  Et.  S7. 

0)  Halloa  Ad.  f 3.    Wm.  SOS.    DaaU|i.984^    GMoaleaf'o  Cv.  9S1 

ic)  GroMlMf '■  Ev.  904  to  408. 
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4  639.  The  testimony  being  concluded,  the  cause  is  argued  at 
»t  time  or  a  future  day.    The  advocate  of  the  libellant  usu- 
1. 1  7  states  the  principal  points  of  fact  and  of  law  upon  which  he 
with  his  legal  authorities.     The  advocate  of  the  defen- 
t  then  argues  the  case  to  the  court,  and  the  advocate  of  the 
llant  closes  the  discussion,  and  the  cause  is  fully  submitted 
the  judge  for  his  decision,  which  may  be  given  on  the  spot  in 
in  which  there  is  not  a  possibility  of  doubt,  or,  as  is  usual, 
pronounced  after  re-examination  and  deliheration.(a) 
t  is  usual  for  the  advocates  to  submit  to  the  court  written 
of  fact  and  of  law,  with  reference  to  the  testimony,  and 
authorities,  and  also  to  furnish  the  court,  at  the  argument, 
draft  of  such  decree  as  is  deemed  proper. 

5  640,  Allusion  has  already  been  made  to  the  power  of  the 

to  vary,  interrupt,  or  postpone  proceedings  when  the  cause 

Justice  may  require  it.    So,  after  the  hearing  of  the  cause  is 

^^^•^oluded,  on  proper  cause  shown,  the  court  will  rescind  the 

^^^^■^olusion  of  the  cause  for  the  purpose  of  hearing  further  proofs. 

-"^h  i3  18  sometimes  done  on  the  suggestion  or  request  of  the  judge 

*^itiis€lf,  ifj  in  his  examination  of  the  case,  he  finds  that  by  the 

rise  of  the  party,  or  by  his  own  exclusion  of  testimony,  the 

is  so  imperfectly  before  him  that  injustice  may  be  done ; 

it  is  sometimes  ordered  on  the  application  of  the  party  when 

is  newly  discovered  evidence,  or  when  it  is  necessary  to  en- 

^W^  him  to  supply  omissions.(6) 


C«i)   BatU' Pr»e.  92,  97. 

1^>  9  Hag.  Ee.  Sap.  149.    1  Dod.  )0.     1  Phil.  173.    2  Dod.  70.    3  Curteii,  19^ 
*  ^^m-  Ee.  88.    2  Act.  57,  58,  a.    1  C.  Rob.  i(>S.    2  Dod.  78. 
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Decree. 

i  541.  The  cause  being  heard  and  submitted  to  the  Court  for 
decision,  the  Court  pronounces  its  decree  according  to  the  fitcts 
and  the  law,  in  favor  of  the  libellants,  or  the  defendants,  or  some 
of  the  libellants  and  some  of  the  defendants,  and  against  tfie 
others  with  or  without  costs,  distributively,  for  or  against  any  or 
all  the  parties,  as  justice  may  require.  The  flexibility  of  the  Ad- 
miralty proceedings  in  this  respect  greatly  conduces  to  the 
cause  of  justice. 

i  642.  The  decree  made  upon  the  hearing  may  be  interloca- 
tory  or  final.  It  is  final  when  it  disposes  of  the  whole  oontio- 
versy,  and  leaves  nothing  further  for  the  court  to  do  in  the  caote^ 
as  when  the  libel  is  dismissed  with  costs,  or  without  costa^ — or 
there  is  a  decree  for  a  sum  certain,  with  or  without  costs. 

But  when  by  the  decree  something  still  remains  to  be  done  by 
the  court  before  all  the  rights  of  the  parties  in  the  premises,  are 
fixed;  and  the  recovering  party  has  an  order  for  execution — ^tben 
the  decree  is  interlocutory,  however  much  it  may  dispose  of  the 
merits  of  the  cause. 

i  543.  When  the  decree  is  against  the  libellant,  whether  the 
suit  be  in  personam  or  in  rem^  the  usual  form  of  the  decree 
is  that  the  libel  be  dismissed,  with  costs  or  without  costs. 

If  the  decree  be  in  favor  of  the  libellant,  in  a  suit  for  the 
recovery  of  money,  and  the  amount  be  not  ascertained,  it  is 
usual  to  decide  the  principles  on  which  the  amoimt  is  to  be 
settled,  and  to  refer  it  to  a  Commissioner  to  ascertain  and  re- 
port the  amount  to  the  Court  in  the  same  manner  as  on  a 
default.  In  the  Southern  District  of  New  York,  long  expe- 
rience has  fully  established  the  practice  of  confining  the  testi- 
mony on  the  hearing  in  such  cases  to  the  right  of  the  party 
to  recover,  and  of  leaving  the  details  of  the  amount  to  be  proved. 
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and  the  sum  or  balance  to  be  ascertained  before  a  Commis- 
aioner,  and  reported  by  him  to  the  Court.(a) 

This  not  only  renders  it  unnecessary  that  the  time  of  the 
Court  should  be  occupied  with  the  small  details  of  accounts 
and  computations,  and  the  multifarious  testimony  necessary 
to  ascertain  them,  but  it  greatly  promotes  the  interest  of  par* 
ties,  by  enabling  them  to  bring  their  proofs  before  the  com- 
missioner, from  time  to  time,  as  convenience  may  dictate. 

i  544.  A  copy  of  the  order  of  reference  should  be  served  on 
the  Commissioner  and  on  the  opposite  party — and  notice  should 
be  given  of  the  time  of  proceeding  with  the  reference.  The 
Conunissioner  appoints  the  time.  On  the  hearing,  the  testi- 
mony taken  before  Court,  and  any  other  testimony  may  be 
given.  It  is  introduced  as  on  a  trial,  and  is  taken  down  by 
the  Commissioner.  Commissioners  have  the  usual  powers  of 
Hasters  in  Chancery,  and  may  administer  oaths,  and  examine 
parties  and  witnesses  in  proper  cases.  They  have  also  the 
power  to  summon  witnesses,  and  compel  their  appearance  to 
testify,  and  may  adjourn  the  hearing  from  time  to  time,  to  give 
the  parties  time  to  put  in  their  proofs.(6) 

The  hearing  being  closed,  the  Commissioner  reports  to  the 
CSomrt  the  result  and  conclusion  to  which  he  has  arrived. 

^  645.  The  Report  is  in  the  following  form : 

DISTRICT   COURT   OF   THE    UNITED   STATES,   FOR   THE   SOUTH- 
ERN   DISTRICT    OF    NEW    YORK. 


William  Robinson, 
vs 
TbeB^rqm  Richard  AlsopMr  "f  ^'^"'i'^'"'  ^«P«-'- 
tackle,  &c. ^  j 

In  pursuance  of  a  decretal  order  made  in  this  cause,  on 
the  first  day  of  September,  in  the  year  of  our  Lord  one  thou- 
sand eight  himdred  and  forty-nine,  by  Which,  among   other 


(m)  Ante,  i  449.    VkL  the  Formi  of  the  JDecreee  in  the  Appendu. 
(ft)  Ad  Rule  44. 

38 


29St  ADMIRALTY  PRACTICE. 

things,  it  was  referred  to  one  of  the  Commissioners  of  this 
Court,  to  ascertain  and  compute  the  amount  due  to  the  libel- 
lant,  for  materials  and  repairs,  and  to  report  thereon  to  this 
Court  with  all  convenient  speed. 

I,  John  W.  Nelson,  United  States  Commissioner,  do  report, 
that  I  have  been  attended  by  the  Proctor  for  the  libellant  and 
the  Proctor  for  the  claimant,  and  have  taken  and  examined 
the  testimony  offered  by  the  Proctors  respectively,  and  do 
find  that  there  is  due  to  the  libellant,  for  the  materials  and 
repairs  mentioned  in  the  libel,  the  sum  of  one  hundred  and 
eighty-eight  dollars  and  ten  cents. 

Dated  the  20th  day  of  September,  A.  D.  1849. 
All  which  respectfully  submitted, 

John  W.  Nelson, 

U.  S.  Commissioner. 
A.  B.,  Proctor  for  Libellant. 

On  the  request  of  either  party,  the  Commissioner  must  report 
the  testimony  taken  before  him,  fully,  to  the  Court,  and  he  may 
always  report  specially. 

§  546.  If  either  party  be  dissatisfied  with  the  conclusion  to 
which  the  Commissioner  has  arrived,  either  on  the  principles  of 
his  report,  or  in  the  allowances  which  he  has  made,  he  may 
except  to  the  report.  If  the  report  be  special,  and  error  appear 
on  the  face  of  the  report,  a  written  exception  is  not  necessary.(a) 

The  following  is  the  form  of  exceptions  to  the  report : 

A.  B. 

vs, 
CD. 

Exceptions  on  the  part  of  the  libellant,  to  the  Report  of  John 

W.  Nelson,  Esquire,  a  United  States  Commissioner  in  this 

cause,  dated  September,  1849  : 

First  Exception.  That  the  said  Commissioner  did  not  allow 
to  the  defendant  fifty  dollars  and  twenty-four  cents,  paid  by 
him  to  the  libellant. 

Second  Exception.  That  the  said  Commissioner  allowed  to 


(fl)  Vid.  other  Fonni  of  Reporta  in  the  Appendix. 
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the  libellant,  seventy-seven  dollars,  for  said  repairs,  beyond  the 
contract  price  for  the  same. 

Third  Exception.  That  the  said  Commissioner  has  reported 
a  balance  of  $188  70,  due  to  the  libellant,  instead  of  a  balance 
of  $60,  as  shown  by  the  proofs. 

A.  B.,  Proctor  for  Libellant. 

When  there  are  no  exceptions,  the  report  being  filed,  is  con- 
firmed on  motion,  without  notice.  When  there  are  exceptions, 
the  party  excepting  files  and  serves  his  exceptions,  and  the 
cause  is  again  put  upon  the  docket  or  calendar  for  hearing. 
TPhe  following  is  the  form  of  a  decree  thereon  : 

A.  B. 

vs. 
C.  D. 

-  This  cause  coming  on  to  be  heard  on  the  exceptions  to  the 
report  of  John  W.  Nelson,  Esquire,  the  Commissioner  to  whom 
mhe  same  was  referred,  bearing  date  September  20th,  1849,  and 
the  advocates  for  the  respective  parties  being  heard,  on  motion 
of  C.  D.,  Proctor  for  the  libellant,  it  is  ordered,  that  said  excep- 
tions be  overruled,  and  that  the  said  report  be  in  all  things  con- 
finned  with  costs — and  that  the  libellant  recover  against  the 
defendant  the  sum  of  $188  10,  with  costs,  and  have  execution 
therefor.(a) 

}  547.  If  the  suit  be  in  personam,  and  the  decree  be  for  the 
libellant  for  a  sum  certain,  the  usual  form  of  the  decree  is,  that 
the  libellant  recover  against  the  defendant  and  his  stipulators  the 
amount,  with  costs  to  be  taxed,  and  that  he  have  execution  there- 
for. In  cases  in  rem,  it  is  usual  lo  give  a  decree  the  same  form  as 
ill  personam,  and  also  if  the  property  be  still  it\  custody,  to  decree 
a  condemnation  and  sale  of  the  property,  and  that  the  proceeds 
be  brought  into. court.  If  the  property  have  been  delivered  on 
stipulation,  then  that  the  stipulators  pay  into  court  the  amount 
of  their  stipulation,  within  a  certain  lime  after  notice  of  the  de- 
cree, or  that  a  summary  judgment  be  entered  against  them  on 
their  stipulation,  and  that  execution  issue  thereon. 


(m)  Vid  other  Forms  of  Exceplioni  and  Decrees  in  the  Appendix. 
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la  a  suit  in  rem,  it  is  not  usual  to  render  a  decree  m  pmrmh 
nam^  hut  if  the  case  proved  shows  a  clear  right  to  recover  tift 
p§rsonafn,  the  libellant  may  be  permitted,  after  a  decree  m 
rem,  to  introduce  the  proper  allegations  in  per»onam^  and  pio- 
ceed  upon  them  to  a  further  decree  against  the  per8on.(a) 

}  648.  After  the  decree  is  made,  it  sometimes  appears  that^bj 
accident,  oversight,  mistake,  or  misapprehension,  the  decree  is 
erroneous.  In  such  cases,  the  Court  of  Admiralty 
the  power  of  correcting  or  varying  the  decree.  Such 
lion,  however,  should  be  confined  to  the  alteration  of  an  error 
arising  from  the  defect  of  knowledge  or  information  upon  a  par- 
ticular point  in  the  case,  and  the  error  must  be  brought  to  the 
attention  of  the  court  with  the  utmost  possible  diligence.(fr) 

§  649.  Co^^^.-The  costs  in  Admiralty  are  entirely  under  the  con- 
trol of  the  court,  and  they  are,  therefore,  often  made  the  meane  of 
amercing  either  of  the  parties  for  misconduct,  and  are  a  aalula* 
ry  check  upon  mischievous  litigation.  They  are  sometimeCi 
from  equitable  considerations,  denied  to  the  party  who  recofera 
his  demand,  and  they  are  sometimes  given  to  a  libellant  who 
fails  to  recover  any,  when  he  was  misled  to  commence  the  suit 
by  the  act  of  the  other  party.  In  prize  cases  and  salvage  cases, 
the  property  is  sometimes  acquitted  on  payment  of  costs  by  the 
claimant.  In  the  Massachusetts  District,  in  a  hard  case,  the 
cotirt  decreed  for  a  libellant  for  his  whole  demand,  with  coals, 
and  then  allowed  a  set-off  of  a  demand  against  debt  and  costs, 
so  that  although  the  set-off  was  more  than  the  debt,  still  the 
libellant  had  a  large  portion  of  the  costs.(c) 

It  is  evident  that  no  system  of  rules  can  be  laid  down  in  a 
matter  so  purely  in  the  discretion  of  the  court  The  general 
rule  is,  that  costs  follow  the  decree — and  circumstances  of  equi- 
ty, of  hardship,  of  oppression,  or  of  negligence,  induce  the  court 
to  depart  from  that  rule  in  a  great  variety  of  cases. 


(«)  BctU'  Prac  99.    Boyd'i  Proc.  28.    Conk.  Prac.  774,  775. 
(6)  BelU'  Prac.  100.     2  Chii.  Gen.  Prac.  533.     1  W.  Rob.  21. 
(e)  War«.  395.      Dualap,  87.      DunUp,  102.      Edw.  70.     2  W.  Rtk  306.     S 
Utg.  90. 
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Under  oidinarir  circomstancesi  a  demand  of  payment  of  a 
debl  before  suit  brought,  is  so  obviously  required  by  &ir  deal- 
ing, that  Courts  of  Admiralty,  in  the  exercise  of  their  practical 
equity  powers,  sometimes  insist  upon  proof  of  such  demand, 
before  a  decree  for  costs  will  be  given.(a) 

An  unconscionable  demand,  or  a  demand  pursued  in  a  vex- 
atious or  unconscionable  manner,  will  not  usually  carry  costs. 
When  a  libellant  has  put  forward  a  principal  demand,  which  be 
makes  no  real  attempt  to  enforce,  or  which  he  must  know  to  be 
mifounded,  and  recovers  only  a  comparatively  trifling  amount, 
which  would  not  have  been  resisted,  it  is  not  usual  to  allow 
him  costs.    Costs  are  never  decreed  against  the  Qovemment(&) 

i  650.  Fees. — ^There  is  no  legal  tariff  of  fees  in  Admiralty, 
and  the  Supreme  Court  could  not  render  a  greater  service  to 
the  Admiralty  Courts  than  to  establish  a  moderate  tariff  of  fees 
in  all  cases,  making  the  practice  in  this  respect  uniform  through 
out  tlie  United  States.  At  present,  there  is  a  great  diversity, 
springing,  in  some  degree,  from  the  fact,  that  where  there  is  no 
fixed  rate,  there  will  always  be  a  strong  tendency  to  assimilate 
the  rates  to  those  in  the  State  Courts  of  Common  Law  and 
Equity,  although  there  cannot  be  found  a  statute  in  which  the 
practice  of  the  Admiralty  Courts  is  named,  where  it  is  not  evi- 
dent that  uniformity  and  not  diversity  is  the  purpose  of  the 
law,  and  where  it  is  not  equally  evident  that  the  Congress  con* 
sdered  the  Admiralty  practice  as  peculiar,  and  in  no  manner  to 
be  classed  with,  or  likened  to,  the  practice  of  the  Courts  o( 
Common  Law  and  Equity.  The  fees  of  Proctors  and  Advo- 
cates are  now  subject  to  the  regulation  of  the  courts,  under  their 
general  power,  to  regulate  the  practice.  The  rates  established 
in  the  Southern  District  of  New  York  will  be  found  in  the  ap- 
pendix. They  have  always  been  less  than  the  fees  in  common 
law  and  equity.  They  are,  in  a  measure,  made  up  from  the 
fee  bill  of  the  Court  of  Admiralty  of  the  State  of  New  York, 
before  the  Constitution,  as  established  by  a  statute  of  that 


(m)  Dunlap,  91, 92.     I  Chit.  Plead  362. 

(h)  1  W.  Rob  32a    1  Notes  of  Cases,  305.    10  Jui.  M6.    4  NotM  of  Cmss, 
571. 
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State,  and,  so  far  as  that  State  was  concerned,  adopted  by 
Ck>ngre8S  in  the  first  Process  Act  of  September  29,  1789.  The 
statute  will  be  found  in  the  Appendix,  where  it  is  re-prioted  as 
fit  to  furnish,  in  some  manner,  a  guide  to  the  judgment  of  the 
courts,  in  establishing  a  tariff  of  fees  for  the  United  States,  in 
Admiralty  causes.(a) 

The  fees  of  the  Clerk  and  the  Marshal  are  regulated  by  the 
Acts  of  Congress,  and,  in  some  cases  by  the  discretion  of  the 
Court  Yid.  the  Process  Act  of  September  29, 1789,  continiied  ia 
force  till  tlie  Process  Act  of  May  8,  1792.  Also,  the  Admiralty 
Pee  Bill,  in  the  Act  of  March  1,  1793— the  Act  of  28th  Febraa- 
ry,  1799~and  the  Civil  Appropriation  Act,  of  3d  March,  1811, 
(the  proviso  to  the  clause  making  judicial  appropriations.X&) 


§  551.  Whenever  there  are  several  actions  or 
against  persons  who  might  legally  be  joined  in  one  action — and 
whenever  there  are  several  libels  against  any  vessel  or  cargo 
which  might  legally  be  joined  in  one  libel,  only  the  costs  of 
one  suit  can  be  allowed,  except  on  special  cause  shown,  for  the 
multiplicity  of  suits.  And  in  causes  of  like  nature,  or  relative 
to  the  same  question,  the  court  has  full  power  to  make  any  or- 
ders with  a  view  to  avoiding  unnecessary  costs,  and  especially 
to  consolidate  causes.  The  order  to  consolidate  will  be  made 
only  on  application  to  the  court,  on  notice  to  the  other 
party. 

If  Proctors,  Advocates,  or  other  persons  managing  or  con- 
ducting causes,  appear  to  have  multiplied  the  proceedings,  so 
as  to  increase  costs  unreasonably  and  vexaliously,  they  may 
be  required,  by  order  of  the  court,  to  satisfy  any  excess  of 
costs  so  incurred  ;  and  the  court  will  protect  the  Proctor  from 
a  collusive  settlement  to  the  prejudice  of  his  right  to  his  costs^e) 


(a)  Vid  the  App«Driix. 

(b)  **  The  expensei  in  Courti  of  Admiralty,  are  frequently  a  subject  of  complAiBl 
by  tboflc  who  are  not  sufficiently  acquainted  with  the  proceedioga  there,  mad  tiM 
manner  in  which  they  ari£«.  7'hoae  lumi,  which  seem  moat  to  startle  by  ihmt 
large  amouut,  relate  solely  to  the  custody  of  the  property,  a  duty  which  does  uml 
devolve  upon  any  other  species  of  Courts  of  Justice."  Stewart's  R.  5liiS.  They 
are  not  higher  than  what  are  usually  and  Toluntarily  paid  and  received  by  mer* 
chants  for  like  services.     Ibid.  489. 

(e)  Act  of  July  29,  1613.     Betu*  Prac.  121.     Ibid.  10.     Ware,  47a 
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i  552.  The  court  discourages  hard  and  sharp  practice,  either 
in  the  proceedings  in  court,  or  in  the  negotiations  between 
the  parties — hurrying  up  a  suit  without  a  demand  of  pajrment 
or  reasonable  indulgence — ^refusing  to  listen  to  officers  of  ad- 
juBtment— making  technical  objections  to  a  tender  sufficient  in 
amount — if  brought  before  the  court,  are  likely  to  be  remember- 
ed in  the  decree  upon  the  question  of  costs,  and,  in  like  manner, 
the  court  encourages  efforts  to  settle,  and  a  tender  or  offer  to  pay 
a  reasonable  sum,  and  will,  under  all  circiunstances,  hold  an  of- 
fer to  pay  as  equivalent  to  a  technical  tender,  and  a  declaration 
in  advance,  that  less  than  a  certain  sum  will  not  be  accepted, 
will  be  considered  as  waiving  a  formal  tender.(a) 

It  is  the  common  practice  of  Courts  of  Admiralty,  to  give  coun- 
sel fees  either  in  the  shape  of  damages,  or  as  a  part  of  the  costs.(6) 

i  653.  It  is  often  the  case,  firom  the  peculiar  form  of  Admi- 
ralty proceedings,  that  justice  requires  that  costs  should  be  ap- 
poirtioned — as,  when  the  court  discriminates  between  parties  in 
its  decree,  and  some  appeal  and  others  do  not — and  when  the 
property  is  in  custody  in  several  causes,  and  the  fees  of  the 
Marshal  for  the  custody  and  keeping  of  the  property,  have  ac- 
crued for  a  common  benefit  to  unconnected  parties — in  such 
and  similar  cases,  the  court  will  sometimes  apportion  thecosts.(c) 

Costs  are  taxed  by  the  clerk,  on  notice  to  the  opposite  party — 
sabject  to  an  appeal  to  the  Judge — and  when  the  costs  are  to 
be  paid  out  of  a  fund  in  court,  the  taxed  bill  should  be  filed. 

§  554.  The  final  decree  of  the  court  being  pronounced,  the 
Clerk  enrols  the  decree.  The  enrolment  consists  of  an  engross- 
ment of  the  pleadings,  processes,  stipulations,  orders  and  evi- 
dence in  the  cause,  arranged  in  chronological  order,  from  the 
libel  to  the  final  decree,  constituting  a  complete  written  history 
of  the  cause.  The  depositions,  and  exhibits,  and  documents, 
if  there  be  any,  are  inserted  at  length  in  the  enrolment,  as  a 
part  of  the  evidence,  and  the  testimony  of  the  witnesses  who 
ate  examined  in  court,  is  copied  from  the  notes  of  testimony 
taken  by  the  Judge. 

(fl)  Dunlap.  104-5.    Couk.  Prac.  711.  (6)  9  Wheat  362.    3  Pet  R.  307. 

(c)  3  Law  Rep.  (uew  seriea»)  24. 


CHAPTER  XXXIII. 

Execution. 

( 555.  In  all  cases,  the  libellant  may  have  an  attachment  to 
compel  the  defendant  to  perform  the  decree.  This  is  obtained 
by  order  of  the  court  on  motion,  and  upon  the  attachment,  the 
defendant  may  be  arrested  and  committed  to  prison,  until  he 
performs  the  decree,  or  is  otherwise  discharged  by  lav  or  by 
the  order  of  the  court  The  court  would  therefore  require 
cause  to  be  shown  why  an  attachment  should  issue  in  the  fini 
instance.  In  cases  where  the  decree  is  for  the  mere  pa3roieot  q£ 
money,  although  the  rule  of  the  Supreme  Court  provides  that 
the  party  may,  at  his  election,  have  the  attachment  in  such 
ses,  that  election  is,  of  course,  subject  to  the  discretionary 
trol  of  the  court,  who  would  not  allow  its  process  to  be  made  m 
mere  instrument  of  oppression.  If  it  should  appear  that  the 
party  have  goods  and  chattels,  from  which  the  money  can  be 
made  by  a  levy,  then  the  proper  process  is  a  writ  of  execnCioiii 
combining  the  nature  of  a  capias,  and  Jieri  facias,  command- 
ing the  Marshal  or  his  deputy  to  levy  the  amount,  of  the  gooda 
and  chattels  of  the  defendant,  and  for  want  thereof  to  aneal 
his  body  to  answer  the  exigency  of  the  execution.(a) 

}  556.  The  following  is  the  form  of  an  execution : 

THE  PRESIDENT  OF  THE  UNITED  STATES  OF  AMERICA, 

To  the  Marshal  of  the  Southern  District  of  NewYmrk^ 
Greeting  : 
Whereas,  a  libel  was  filed  in  the  District  Court  of  the  United 
States,  for  the  Southern  District  of  New  York,  on  the 
[l.  8.]  twenty-eighth  day  of  October,  one  thousand  eight  hun- 
dred and  forty-three,  by  Elisha  Burgess,  libellant,  ■g^inrt 


(a)  Ad.  Rale  31. 
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IKamon  De  Znldo,  and  such  proceedings  were  thereupon  hady 
that  by  the  judgment  and  decree  of  tlie  said  court  in  said  causei 
on  the  twenty-second  day  July  last  past,  the  said  Ramon  De 
Zaldo  was  required  to  pay  to  the  said  libeliant  the  sum  of  five 
hmidred  and  two  dollars  and  three  cents,  besides  his  costs  in 
this  suit,  to  he  taxed,  and  execution  was  ordered  therefor  :  And 
whereas,  the  said  costs  have  been  duly  taxed  at  the  sum  of 
one  hundred  and  seventy-nine  dollars  and  fifty-nine  cents,  as 
by  the  records  and  files  of  said  Court  fully  appear. 

Now,  therefore,  wo  command  you,  that  of  the  goods  and 
chattels  of  the  said  Ramon  De  Zaldo,  iu  your  district,  and,  in 
default  of  goods  and  chattels  of  h:m,  then  of  the  lands  and  te- 
nements in  your  district,  of  which  he  is  seized,  on  the  day  you 
shall  receive  this  writ,  or  at  any  time  afterwards,  you  cause  to 
be  made,  the  sum  of  six  hundred  and  eighty-one  dollars  and 
sixty-two  cents ;  and  further,  that  you  have  those  moneys  in 
said  court,  at  the  Ciiy  Hall,  in  the  City  of  New  York,  on  the 
first  day  of  June  nest,  to  render  to  the  said  libeliant  iu  satisfac- 
tion of  said  decree  ;  And  in  defuilt  of  goods,  chattels,  or  lands, 
then  that  you  arrest  the  said  defendant,  if  he  be  found  in  your 
district,  and  keep  him  under  safe  and  secure  arrest  until  he 
shall  pay  the  said  sum  of  six  hundred  and  eighty-one  dollars 
and  sixty-two  cents,  with  interest,  from  the  said  ttventy-second 
day  of  July  last  past,  and  your  fees,  or  until  he  be  otherwise  dis- 
charged by  law  or  by  the  order  of  the  court ;  and  that  you  duly 
retnm  to  the  said  court  what  you  shall  do  in  the  premises,  toge- 
ther with  this  writ. 

Witness  the  Honorable  Samuel  R.  Betts,  Judge  of  the  said 
court,  in  the  Southern  District  of  New  York,  this  twenty-se- 
venth day  of  May,  one  thousand  eight  hundred  and  forty-four, 
and  of  our  independence  the  six/y-eighth. 

James  W.  Metcalf,  Clerk. 

BuRB  &  Benedict,  Proctors. 

Executions  in  favor  of  the  United  States  may  run  through* 
out  the  United  States,  and,  in  cases  of  individuals,  they  may 
run  throughout  the  State,  even  where   there  are  two  dia- 
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in  the  State ;  but  they  must,  in  all  cases,  be  issued  firom, 
and  returnable  to,  the  court,  where  the  decree  is  obta]iied.(a) 

^  657.  In  cases  in  rem,  where  there  has  been  a  decree  of  eon* 
demnation  and  sale,  a  venditioni  exponas  is  the  proper  ezecQ- 
tion  to  issue,  if  the  property  be  still  in  custody*  If  the  piopeity 
have  been  delivered  on  stipulation,  an  order  is  made  that  the  all* 
pulators  perfonn  the  condition  of  their  stipulation,  and  in  de- 
fault thereof,  that  a  summary  judgment  be  entered  against 
them  on  their  stipulation,  on  which  an  execution  issues  against 
them  in  personam. 


i  668.  If  the  property  is  still  in  custody,  and  a  vendiiumi 
ponas  issues,  the  marshal,  on  proper  public  notice,  sells  the  pio- 
perty  and  is  bound  to  pay  the  proceeds  forthwith  into  the  hands 
of  the  clerk,  to  be  paid  into  the  registry  of  the  court,  to  be  dis- 
posed of  by  the  court  according  to  law.(fr) 

The  following  is  the  form  of  the  writ : 

"  Southern  District  of  New  York,  ss. 
*'  TVie  President  of  the  United  States  of  America,  to  the  Mar- 
shal of  tiie  Southern  District  of  New  York,  Greeeting :  Whereas^ 
u  libel  of  information  was  filed  in  the  District  Goort 
of  the  United  States  for  the  Southern  District  of  New 
[l.  s.]     York,  on  the  first  day  of  March,  in  the  year  of  oar 
Lord  One  thousand  eight  hundred  and  forty-nme, 
against  tine  ship  Rover,  her  tackle,  apparel,  and 
furniture ;  praying  thai  the  same  may  be  condemned  and  sold, 
for  the  causes  alleged  it\  the  said  libel  of  information.    And 
whereas  the  said  ship  has  been  attached  by  the  process  issoed 
out  of  the  said  District  Court,  in  pursuance  of  the  said  libel  of 
information,  and  is  now  in  custody  by  virtue  thereof:  and  neh 
proceedings  have  been  thereupon  had,  that  by  the  final  sentence 
and  decree  of  the  said  court,  in  this  cause  made  and  pronooneed, 
on  the  first  Tuesday  of  June  one  thousand  eight  hundred  and 
forty-nine,  the  said  ship,  her  tackle,  apfxarel,  and  ftimitnre  are 
condemned  and  ordered  to  be  sold  by  you,  the  said  Mmiahal, 


(«)  Stat,  al  Uif,  1 S4.  (i)  RiU  41. 
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after  giring  six  days  notice  of  such  sale,  according  to  law^— 
Therefore,  you,  the  said  Marshal,  are  hereby  commanded  to 
cause  the  said  ship,  her  tackle,  &c.,  so  condemned  and  ordered 
to  be  sold,  to  be  sold  in  manner  and  form,  upon  the  notice  and 
at  the  time  and  place  by  law  required.  And  that  you  have  the 
moneys  arising  from  such  sale,  in  said  Court,  at  the  city  hall  in 
the  city  of  New  York,  on  the  first  Tuesday  of  July,  one  thousand 
eight  hundred  and  forty-nine,  and  that  you  then  pay  the  same 
to  the  clerk  of  the  court,  and  have  you  also  then  and  there  thia 
writ 

"  Witness,  the  Honorable  Samuel  R.  Betts,  Judge  of  the  said 
Court,  at  the  city  of  New  York,  in  the  Southern  District  of  New 
York,  this  twenty-fourth  day  of  June,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  forty-nine,  and  of  our  indepen- 
dence the  seventy-third. 

"Jas.  .W.  Metcalp,  Clerk. 

^  C.  L.  Benedict,  Proctor.^ 

On  which  the  marshal  returns  as  follows : 

^In  obedience  to  the  above  precept,  I  have  sold  the  said  ship 
RoTer,  her  tackle,  apparel,  and  furniture,  and  the  proceeds  of 
such  sale,  amounting  to  thirteen  thousand  one  hundred  dol- 
lars, I  have  paid  to  the  Clerk  of  this  Court  as  I  am  above  com- 
manded. 

"Dated  this  15th  day  of  July,  1849. 

"Henry  F.  Tallmadge,  U.  S.  Marshal.^ 

i  559.  It  is  a  great  irregularity  for  the  marshal  to  distribute 
the  money,  or  any  part  thereof,  to  the  parties,  even  according  to 
the  decree.  His  function,  under  a  venditioni  exponas,  is  tolely 
Co  sell  the  property  for  cash,  and  bring  the  proceeds  of  the  sale 
into  court,  deducting  nothing  but  the  expenses  of  the  sale.  The 
flexibility  of  Admiralty  process,  of  which  mention  has  been 
often  made,  renders  it  highly  improper  for  any  of  the  officers  of 
the  court  to  meddle  with  that  which  may,  in  the  end,  be  materi- 
ally modified  by  the  court.(a) 

(«)  6  WlMAi.  194.    Aata,  $  398.    Wara,  354, 366. 
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'  It  often  happens  that  there  are  liens  npon  the  property  soldf 
aocrning  while  the  property  is  in  custody  of  the  law — such  as 
wharfage,  storage,  lalK)r,  &c.  These  the  marshal  has  no  right 
to  pay  without  the  order  of  the  court;  much  less  would  he 
have  the  right  to  discharge  previously  existing  liens,  of  any  do- 
tcription.(a 

§  560.  All  moneys  paid  into  the  hands  of  the  clerk,  to  be  de- 
posited in  the  registry  of  the  court,  must  be  immediately  depo* 
sited,  in  the  name  of  the  court,  in  some  bank  designated  by  the 
court  as  the  depository  of  the  registry,  and  that  account  musl 
always  be  kept  by  the  bank,  subject  to  the  condition  that  no 
money  shall  be  drawn  out,  except  by  a  check  signed  by  a  judge 
of  the  court,  and  countersigned  by  the  clerk,  stating  on  whose 
account  and  for  whose  use  it  is  drawn,  and  in  what  suit,  and 
out  of  what  fund,  in  particular,  it  is  paid.(6) 

It  is  the  duty  of  the  clerk  to  keep  a  regular  book  Gontaining 
a  memorandum  and  copy  of  all  the  checks  so  drawn,  and  the 
dates  thereof,  and  it  is  his  duty  at  every  term  to  report  to  the 
court  in  detail  the  moneys  in  the  registry.  After  the  proceeds 
of  a  sale  are  in  the  registry,  there  not  unfrequently  arise  grave 
questions  in  the  matter  of  distributing  the  funds;  for,  in  Admi- 
ralty, the  principles  of  distribution  vary  according  to  circum- 
stances. They  are  sometimes  distributed  according  to  ihfi  order 
in  which  the  suits  were  commenced,  and  sometimes  in  the  order 
in  which  the  liens  were  created,  and  sometimes  in  the  revem 
of  that  order,  and  sometimes  to  all  alike,  rateably.  The  order  of 
distribution,  or  marshalling  the  proceed^,  is  settled  by  the  oornt 
according  to  the  legal  priority,  although  the  court  sometimes 
refers  it  to  the  clerk  to  report  the  claims  and  their  order  of  pre- 
ference. The  clerk  then  gives  the  parties  a  hearing  and  makes 
up  his  report  in  writing,  to  which  any  party  may  take  excep- 
tions, in  the  same  manner,  as  to  other  such  reports,  and  the 
matter  is  thus  brought  before  the  court  for  argument,  and  final 
and  deliberate  adjustment.(c) 


{m)  Ware,  351,  339.  (&)  Ad.  Rnl«  43. 

(«)  4  Crrnach,  328    lWfDdR.39.    Boyd*i  Proe.  45. 
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1661.  Proceeds  in  the  Registry. — Any  person  having  i^  inte- 
rest in  any  proceeds  in  the  registry  of  the  court  may,  by  petitim 
and  summary  proceedings,  intervene  for  his  interest  for  a  deliverf 
of  them  to  him,  notwithstanding  the  decree ;  and  upon  due  notice 
to  the  opposite  party,  if  any,  the  court  will  proceed  summarily 
to  hear  and  decide  thereon,  according  to  law  and  justice.  If 
the  party  fail  in  his  claim,  or  desert  it,  the  court  may  award 
costs  against  him  (a) 

§  662.  Remnants  and  Surplus. — It  is  often  the  case  in  pro- 
ceedings in  rem^  that  after  a  condemnation  and  sale,  and  pay- 
ment  of  the  libellant,  there  remains  in  court  an  unappropriated 
balance  of  the  proceeds ;  this  is  sometimes  called  remnants  and 
surplus.  The  party  entitled  to  the  whole  or  any  portion  of  the 
residue  can  obtaiu  it  only  by  petition  or  motion  to  the  court 

The  proceeds  of  property  which  was  affected  by  a  lien  are 
still  affected  by  it,  in  whosesoever  hands  they  may  be.  The 
regular  sale  of  property,  under  a  decree  of  the  court,  gives  a 
good  title  against  all  the  world,  and  hence  the  proceeds  are  often 
subject  to  demands  which  were  not  embraced  in  the  suit;  and 
the  court,  on  motion  or  petition,  will  adjudicate  upon  the  rights 
of  parties  claiming  an  interest  in  the  remnants  and  surplus.(fr) 

The  party  may  also  proceed  against  remnants  by  libel  and 
monition  in  a  new  suit,  if  he  have  a  lien  upon  them. 

The  notion  prevailed,  for  a  while,  that  a  party  might  enforcey 
against  proceeds  or  remnants  and  surplus  in  the  registry,  a  de- 
mand which  he  could  not  enforce  against  the  property  by  an 
original  suit  It  is  now,  however,  well  settled  that  a  party  will 
not  be  allowed  to  resort  to  the  proceeds  or  remnants  of  the  gpo- 
perty  to  enforce  a  demand  which  was  not  a  lien  upon  the  pro* 
peity,  and  euforceable  in  the  Admiralty.(c) 


(a)  Wara,  359.    Gilp.  189.  (h)  Gilp.  189.  549. 

(c)  3  Hag  Ad.  129.    1  Vet.  tea.  154.    Ed.  Ad.  Jar.  99  to  109. 
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Petitions — Motions — Orders — Rules — Notices. 

i  663.  There  are  proceedings  of  an  independent  character 
connected  ^ilh  the  powers  of  a  Court  of  Admiralty,  which 
are  not  properly  actions  or  suits.  These  are  originally  corn- 
menced  by  petition,  and  carried  to  their  final  detenninatioa  by 
the  simple  orders  of  the  court,  without  any  formal  suit  or  pro* 
cess.(a) 

Such  are  proceedings  for  a  survey,  on  the  application  of  sea- 
men alleging  unseaworthiness — or,  on  the  application  of  a 
master  to  authorize  a  sale  by  him,  as  master,  or  other  proceed- 
ings, where  a  final  decree  or  adjudication,  inter  pcartesy  is  not 
sought  for,  but  where  the  aid  of  the  court  is  sought,  to  authenti- 
cate, or  give  solemnity  and  impartiality  to  proceedings  autho- 
rized by  statute  and  by  the  general  Admiralty  law.  And 
whenever  a  party  desires  the  order  of  the  court,  regulatings 
correcting,  modifying,  or  arresting  the  proceedings  in  the  causa 
— or  authorizing  any  incidental,  ancillary,  or  provisional  pro- 
ceeding, he  may  apply  to  the  court  by  petition  or  motion.(6) 

}  564.  If  a  petition  be  resorted  to,  the  petitioner  must  state 
briefly  and  clearly  the  facts  on  which  the  demand  for  the  relief 
are  founded,  either  by  a  full  statement,  or  by  reference  to  the 
pleadings,  depositions,  or  other  documents,  and  must  close  with 
a  prayer  for  the  relief  desired,  so  framed  as  to  inform  the  court 
and  the  opposite  party,  if  there  be  one,  of  the  relief  demanded 
in  the  premises.  The  petition  must  be  sworn  to  by  the  peti- 
tioner. A  copy  must  be  served  on  the  Proctor  of  the  opposite 
party,  with  such  notice  of  the  time  of  presentitig  the  same,  as 
is  required  by  the  rules  of  the  court. 


(«)  Dunlap'i  Prac.  129.    BetU'  Prao.  117,  119. 

(&)  Seaman'i  Act,  }  3.   Ante,  i  299.    BetU'  Pnc  117.    DaiiUp*e  Prac.  199. 
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§  666.  In  case  a  motion  is  resorted  to,  the  facts  must  be 
broDght  before  the  court  in  affidavits,  or  by  proper  reference  to 
the  pleadings,  depositions,  or  other  documents. 

Copies  of  the  affidavits  must  be  served,  with  a  notice 
containing,  like  the  prayer  of  the  petition,  an  intelligible  state- 
ment of  the  relief  or  order  which  the  party  desires. 

The  other  party  produces,  at  the  hearing,  without  service  of 
copies  or  notice,  such  proofs  by  affidavits  or  other  documents, 
as  may  best  answer  his  purpose. 

On  these  two  sets  of  papers,  the  court  usually  disposes  of  the 
matter,  unless  in  the  exercise  of  a  sound  discretion,  time  and 
liberty  are  given,  by  the  court,  to  the  moving  party,  to  introduce 
rebutting  'or  explanatory  proofs.  This  is  rarely  done  except 
in  cases  of  urgent  equity,  of  hardship  or  of  surprise. 

Wherever  circumstances  authorize  or  require  an  ex  parte 
motion  or  petition,  as  is  sometimes  the  case,  the  court  always 
requires  not  only  full  proofs  to  justify  the  order  asked  for,  but 
also  proof  of  diligence  in  endeavoring  to  give  notice  to  the 
o&er  party,  if  it  be  a  matter  of  which  he  is  entitled  to  notice. 

I  666.  In  the  English  Admiralty,  the  court,  in  most  cases, 
gives  its  directory  orders,  the  form  of  a  writ,  under  seal  of  the 
eoort  They  are  sometimes  called  commissions,  and  sometimes 
warrants — thus,  there  are  commissions  to  take  bail — to  appraise, 
to  sell,  &c. — which  are  moved  for  by  the  party,  ordered  by  the 
court,  and  issued  by  the  clerk.  In  the  American  Admiralty 
Courts,  with  more  simplicity  and  directness,  the  order  of  the 
court,  made  on  motion  or  petition,  takes  the  place  of  the  com- 
mission or  warrant — a  copy  certified  by  the  clerk  being  sufficient 
evidence  of  the  dirwjtion  of  the  court.(a) 

There  is,  however,  no  legal  objection  to  the  more  cumbrous 
and  expensive  forms  of  the  English  practice. 

§  667.  There  are  no  common  motions,  orders  and  rules,  in 
Admiralty.  The  rules  of  court  may  sometimes  authorize  or- 
ders, of  course,  but  they  are  always  to  be  entered  by  the  clerk, 


(a)  BetU' Prac  43, 44.    Danlap,  177. 
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as  made  in  court,  either  as  of  the  stated  term  of  the  courti  or 
as  of  a  special  court  of  that  day.  There  are  many  chamber 
orders,  mere  mandates  of  the  Judge — staying  proceedings  for  a 
provisional  purpose — extending  or  enlarging  time^ — directing  the 
issue  of  process — fixing  the  amount  of  bail,  &c.  These  are  made 
ex  parte  by  the  Judge,  on  affidavit  showing  the  necessity — 
they  are  not  entered  in  the  minutes  of  the  court,  but  are  served 
on  the  opposite  party,  by  delivering  him  a  copy.  If  be  be  of 
opinion  that  the  order  has  been  granted  improvident! y,  or  oa 
mistaken  suggestion,  he  may  apply  for  a  hearing  upon  it,  on  an 
ex  parte  order  to  show  cause  why  it  should  not  be  vacated^a) 

§  668.  Each  court  prescribes  what  notice  shall  be  given  of 
the  various  steps  in  a  cause  to  be  brought  before  it.      The 
different  systems  of  common  law  and  equity  practice,  in  the 
courts  of  the  States,  which  prevail  in  the  Courts  of  the  Uni- 
ted States,  in  common  law  and  equity  causes,  have  causedi 
in  some   proceedings,  diversity,  where   it  ought  not   to  ex- 
ist.   In  the  New  York  districts,  no  causes  are  put  upon  the 
docket  or  calendar,  at  any  term  of  the  court,  except  such  as 
the  parties  shall  notify  the  clerk  to  put  upon  the  docket,  and 
shall  also  notify  the  opposite  party  that  they  are  to  be  so  put 
on.    In  other  districts,  the  clerk,  from  his  own  registers,  entries, 
and  files,  makes  up  a  docket  or  list  of  all  the  causes  at  issue^ 
and  no  notices  are  given,  by  or  to  any  one,  on  the  subject  Each 
party  is  expected  to  attend  court,  and  when  his  causes  are 
called,  either  bring  them  on  for  trial,  or,  by  the  order  of  the 
court,  or  the  consent  of  his  adversary,  have  them  continued ; 
or  if  his  adversary  be  not  present,  have  them  dismissed  or  de- 
cided by  default.    This  latter  practice  is  the  proper  Admiralty 
practice.      It  prevails  in  the  Supreme  Court  of  the  United 
States,  and  might  well  l)e  prescribed  by  ihat  court  for  all  the 
District  and  Circuit  Courts  in  Admiralty  causes. 

All  notices  in  the  Southern  District  of  New  York,  are  notices 
of  four  days.    In  all  matters  except  the  hearing  of  causes,  at 


(«)  Vid.  Prectdentfl  io  tht  Appendix. 
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though  the  regular  notice  is  four  days,  the  court  will,  on  suffi- 
cient cause  shown,  order  a  shorter  notice.(a) 

All  notices  and  other  papers  to  be  served  in  a  cause,  are  to 
he  served  on  the  proctor  instead  of  the  party,  if  a  proctor  have 
appeared  in  the  cause. 

i  569.  Each  District  Court  and  each  Circuit  Court  may,  by  ge- 
Jieral  rules,  regulate  their  practice,  in  such  manner  as  they  shall 
deem  most  expedient  for  the  due  administration  of  justice,  in 
suits  in  Admiralty,  in  all  cases  not  provided  for  by  the  (Seneral 
Admiralty  Rules  of  the  Supreme  Court — and  such  rules  exist 
in  most,  if  not  all  the  districts,  both  in  the  Circuit  Courts  and 
^e  District  Courts.  Those  of  both  courts,  in  the  Southern  Dis- 
^ct  of  New  York,  in  Admiralty  cases,  will  be  found  in  the  Ap- 
'pendiz.(6) 


(m)  Yid.  the  RoIm. 

(4)  Ad.  Role  46.    ProoeM  Act  of  1793,  $  9. 


CHAPTER   XXXV. 

Admiralty  and  Maritime  Crimes. 

i  570.  The  grant  in  the  Constitution,  of  judicial  power,  to  the 
goverament  of  the  United  States,  in  all  cases  of  Admiralty  and 
maritime  jurisdiction,  is  without  Hmitation,  and,  of  coarse,  em- 
braces criminal  as  well  as  civil  cases.  It  is  under  this  grant 
alone,  that  the  federal  government  have  the  right  to  punish  a 
large  class  of  offences  whose  punishment  is  provided  for,  in  the 
acts  of  Congress  in  relation  to  crimes  and  offences  on  the  high 
seas.  In  these  acts,  the  various  offences  are  not  classed  of  de- 
scribed as  Admiralty  cases,  but  they  are  indiscriminately  ar- 
ranged with  other  descriptions  of  crimes  subject  to  the  federal 
jurisdiction.  They  will  be  found  in  the  crimes  acts  of  1790,  of 
1804,  of  1820,  of  1825,  and  of  1835,  in  various  sections,  providing 
for  the  punishment  of  crimes  and  offences  committed  *'on  the 
high  seas,  or  in  any  arm  of  the  sea,  or  in  any  river,  harbor,  creek, 
basin  or  bay,  or  in  any  other  waters  within  the  Admiralty  and 
maritime  jurisdiction  of  the  United  States."  The  power  of  the 
federal  government  to  punish  these  offences,  is  derived  from  the 
Admiralty  and  maritime  grant  in  the  Constitution ;  and  of  all  of 
them  which  are  not  capital,  the  District  Court  has  jurisdiction. 
If  committed  within  any  district,  the  trial  must  be  in  that  dis- 
trict; and  if  upon  the  high  seas,  out  of  a  district,  then  in  the 
district  where  the  offender  is  apprehended,  or  into  which  he  may 
be  first  brought.(a)  Those  who  contend  for  the  narrow  juris- 
diction of  the  Admiralty,  have  not  always  considered  what  would 
be  its  effect  upon  the  criminal  jurisdiction  of  the  General  Gov- 
ernment. 

^  571.  Under  the  general  provisions  that,  in  Admiralty  and 


(a)  Conit.  ftrt.  3,  §  3.    1  Stat  at  Large.    4  id.  115,  777.    5  id.  517.    6 
to  the  Conat.  U.  8. 
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itime  cases,  the  mode  of  proceeding  should  be  according 

the  usages  of  courts  of  Admiralty,  the  trial  of  maritime  offences 

ust  have  been  according  to  the  usage  of  Admiralty  courts,(a) 

ad  not  the  Constitution  and  amendments  otherwise  provided : 

"The  trial  of  all  crimes,  except  in  cases  of  impeachment, 

^hall  be  by  jury,  and  such  trial  shall  be  held  in  the  state  where 

"«he  said  crimes  shall  have  been  committed,  but  when  not  com- 

3nitted  within  any  state,  the  trial  shall  be  at  such  place  or  places 

^s  the  Congress  may,  by  law,  have  directed."(6) 

"No  person  shall   be  held  to  answer  for  a  capital,  or  oth- 
erwise infamous  crime,  unless  on  presentment  or  indictment 
of  a  grand  jury,  except  in  cases  arising  in  the  land  or  naval 
forces,  or  in  the  militia  when  in  actual  service,  in  time  of  war  or 
public  danger."(c) 

"In  all  criminal  prosecutions,  the  accused  shall  enjoy  the  right 
to  a  speedy  and  public  trial  by  an  impartial  jury  of  the  state  and 
district  where  the  crime  shall  have  been  committed,  which  dis- 
trict shall  have  been  previously  ascertained  by  law,  and  to  be 
informed  of  the  nature  and  cause  of  the  accusation^  to  be  con- 
fronted with  the  witnesses  against  him,  to  have  compulsory  pro- 
cess for  obtaining  witnesses  in  his  favor,  and  to  have  the  assis- 
tance of  counsel  for  his  defence."(rf) 

§  672.  The  practical  operation  of  these  provisions,  has  been  to 
make  the  practice  of  the  Admiralty,  in  criminal  cases,  the  same 
""as  the  practice  of  the  courts  of  common  law,  in  like  cases.  The 
cases  are  none  the  less  cases  of  Admiralty  and  maritime  juris- 
diction, although,  like  criminal  cases  in  the  English  Admiralty, 
they  are  tried  before  a  jury,  and,  from  the  beginning,  conducted 
after  the  manner  of  trials  at  common  law,  in  criminal  cases. 
The  proper  effect  of  those  provisions  is  not,  however,  to  adopt, 
in  such  cases  the  practice  of  the  state  courts,  but  the  practice 
must  be  according  to  the  usage  of  Admiralty  courts,  subject  to 
the  limitations  of  the  Conslilution,  the  amendments,  and  the 
acts  of  Congress.(e) 


(a)  Act  of  May  8th,  1792,  §  3.  (b)  Const,  art  3,  §  2. 

(c)  5th  Amendment.  (</)  6tb  Amendment 

(e)  Couk.  Treat  395. 
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i  673.  The  powers  usually  exercised  by  justices  of  the  | 
and  other  magisCrates  ia  the  states,  of  issuing  warranH 
crimes,  making  preliminary  examinations,  and  commit 
are  usually  exercised  by  the  United  Stated  commisskmen 
virtue  of  the  act  of  August  23, 1842,  which  will  be  found  ii 
Appendix.(«) 


(«)  S  Stat  at  Laifa,  516. 


CHAPTER    XXXVI. 

Limiiatwns. 

}  674.  There  is  no  fixed  rule  of  limitation  of  the  time  in  which 
Admiralty  suits  shall  be  brought,  except  in  the  cases  of  crimi- 
nal suits,  and  suits  qtuisi  criminal.  Statutes  of  limitation  are 
founded  entirely  on  public  policy,  rather  than  on  sound  principle. 
Indulgence  to  a  debtor,  and  delay  in  prosecuting  him,  would 
seem  not  to  form  any  good  reason  why  the  creditor  should  lose 
his  debt  The  policy  of  all  nations  has,  however,  fixed  limits 
to  that  indulgence,  in  certain  cases — longer  in  one  nation  than 
another,  and  almost  as  various  as  the  classes  of  cases.  These  lim- 
itations have  usually  been  subject  to  exceptions,  one  of  which  is 
in  &vor  of  persons  beyond  sea,  and  all  of  which  have  their  foun- 
dation in  the  inconvenience  or  fmpracticability  of  sooner  enforc- 
ing the  demand. 

}  575.  If  the  omission  to  enact  any  statute  of  limitations  in 
civil  cases  of  Admiralty  and  maritime  jurisdiction,  sprang  from 
the  peculiar  character  of  the  cases,  and  the  pursuits  of  many  of 
those  employed  in  maritime  commerce — a  large  portion  of  their 
time  in  foreign  countries,  on  the  seas,  and  beyond  the  seas — 
urged  by  the  strongest  incentives  of  commercial  necessity,  as 
well  as  of  public  policy,  to  pursue  their  avocations  without  in- 
terruptions, and  without  being  the  masters  of  their  own  steps — it 
would  not  be  the  only  instance  in  which  the  founders  of  the 
republic,  and  the  framers  of  her  first  system  of  laws,  silently 
manifested  their  remarkable  forecast  and  practical  wisdom.  I 
cannot  help  thinking,  that  in  such  cases,  the  matter  of  limita- 
tioM  ia^best  left  as  it  is,  to  the  discretion  of  the  court,  who 
canwbjudge  in  view  of  all  the  circumstances,  whether  the 
demand  be  so  stale  as  to  be  considered  neglected  and  aban- 
doned— availing  themselves  of  that  principle  of  limitation  in  the 
administration  of  every  system  of  jurisprudence  which  is  de- 
rived out  of  the  nature  of  things,  and  which  is  admitted  in  the 
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univers&l  maxim, — "  vigilantibus  non  dormientibus  stibveniunt 
leges,"  This  is  the  constant  practice  of  courts  of  Admiralty. 
This  discretion  of  the  court  is  not  mere  caprice,  nor  will,  nor 
arbitrary  power.  It  is  the  sound  legal  discretion  of  cultivated 
reason,  in  which  tlie  circumstances  of  the  parties  and  of  the 
property,  and  of  the  transaction — the  wants  and  convenience  of 
commerce,  and  the  demands  of  public  policy — and,  most  espe- 
cially, the  analogies  of  the  local  laws  of  limitation,  are  fully  to 
be  considered  and  carefully  weighed.(a) 

§  676.  In  criminal  and  penal  casAs,  and  cases  of  forfeiture, 
there  are  limitations  fixed  by  the  acts  of  Congress.  No  persoii 
shall  be  tried  for  treason,  or  other  capital  offence,  wilful  murder 
and  forgery  excepted,  unless  the  indictment  for  the  same  be 
found  by  a  grand  jury  within  three  years  next  after  the  com- 
mission of  the  offence  ;  nor  shall  any  person  be  prosecuted,  tried, 
or  punished  for  any  offence,  not  capital,  unless  the  indictment 
or  information  for  the  same  be  found  or  instituted  within  two 
years  from  the  time  of  committing  the  offence ;  this  does  not, 
however,  extend  to  persons  fleeing  from  justice.(6) 

§  577.  For  a  large  number  of  offences  against  the  rerenne 
laws,  ships  and  vessels  and  other  property  are  specifically  for- 
feited, and  the  forfeiture  is  enforced  by  proceedings  in  rem  in 
Admiralty.  By  the  custom  house  act  of  March  2,  1799, 1 99^ 
prosecutions  for  those  forfeitures,  as  well  as  actions  against  per« 
sons  for  violations  of  that  act,  are  limited  to  three  years  nextafker 
the  penalty  or  forfeiture  was  incurred  ;  but  by  the  act  of  March 
26,  1804,  ^  3,  the  limitations  in  such  cases,  was  extended  to  five 
years.  The  same  period  of  limitations  applies  to  prosecutions  (or 
the  slave  trade  by  the  9th  section  of  the  act  of  April  20^ 
1818. 


(a)  2  Gall.  477.  3  Mm.  91.  5  C.  Rob.  102,  2  LcTio.  207,  2tSr'^5l?l%oh 
180.  3  id.  235.  6  id.  46.  1  Dod.  463.  8  SamD.276.  1  Yo.  Sl  Col.  455?  8  CUfk 
^Fm.  121.    2  Dod.  338.    Edw.Jur.  149.    Stat.  4  Anne,  c.  16.    3  Hag.  117,411 

Howard,  234. 

(6)  Crimea  Act  of  April  30,  1790,  }  31.     2  Cranch,  336.     1  GaL  397. 


CHAPTER    XXXVIl. 

THE  CIRCUIT  COURTS  OF  THE  UNITED  STATES. 

7%e  Jurisdiction  and  Practice  in  Admiralty  and  Maritime 

Cases. 

f  STB.  It  has  been  already  stated,  that  the  circuit  courts  have 
no  original  civil  Admiralty  jurisdiction.  It  has  also  been  shown 
In  what  cases  and  how,  original  cases,  in  the  District  Court,  may 
be  transferred  to  the  Circuit  Court  for  original  hearing.  The 
Circuit  Court  has  also,  concurrently  witti  the  District,  a  large 
criminal  jurisdiction  in  Admiralty  cases.  In  all  these  cases,  the 
practice  in  the  Circuit  Court,  is  like  that  in  the  District  Court,  in 
like  cases,  and  is  set  forth  in  the  preceding  sections  of  this  work, 
and  to  them  the  reader  is  referred.  The  Admiralty  rules  of  the 
Supreme  Court,  apply  to  the  Circuit  as  well  as  the  District  Court, 
The  practice  of  the  Circuit  Court,  in  cases  of  appeal,  however, 
should  be  stated.(a) 

§  5T9.  Appeals, — From  all  final  decrees  in  a  District  Court  an 
appeal,  when  the  matter  in  dispute,  exclusive  of  costs,  shall  ex- 
ceed the  sum  or  value  of  fifty  dollars,  is  allowed  to  the  Circuit 
Court  next  to  be  holden  in  the  District. 

The  appeal  can  be  taken  only  to  a  final  decree.  An  interlo- 
cntory  decree — an  incidental  decree — a  decree  in  a  matter  of 
discretion,  cannot  be  appealed  from.  The  appeal  from  the  final 
decree,  however,  brings  up  for  review  all  the  orders,  decrees,  and 
proceedings  in  the  cause.(6) 

}  580.  It  is  of  great  importance  to  the  due  administration  of 
justice,  that  causes  should  not  be  carried  up  in  fragments,  u|x)n 


(a)  ABt«,  §4  320  to  323. 

(&)  Act  of  March  3,  1803.     6  Crancbi  206.    7  id.  152L    9  Whtat  576.    11  id. 
SSa    3  How.  238. 


320  ADMIRALTY  PRACTICE 

successive  appeals.  It  would  occasion  very  great  delays  and 
oppressive  expenses.  It  was  to  prevent  such  a  couitei  nnqiiea- 
tionably,  that  the  Congress  limited  appeals  to  final  decraesi  and 
in  the  same  spirit,  the  courts  have  always  held,  that  if  one  party 
appeals  and  the  other  party  does  not  also  appeal,  he  diaU  be 
bound  by  the  decree  of  the  court  below,  and  also  of  the  court 
above,  and  will  not  be  permitted  to  ask  that  the  decree  be  modi- 
fied in  his  favor,  nor  to  bring  another  appeal.  We  hence  derive 
the  true  criterion  of  a  final  decree.  The  final  decree  is  not  that 
which  decides  upon  the  substantial  merits  of  the  action,  but  that 
which  completes  the  decretal  action  of  the  court  in  the  cause ;  and 
that  an  appeal  will  bring  up  for  review,  at  once,  all  that  the  court 
has  done  in  the  cause,  so  far  as  it  may  injuriously  aflbct  the 
appellants.  We  also  perceive  the  proper  functions  of  an  appeal, 
which  is  to  bring  up  for  rehearing  and  re-adjudication  the 
whole  action  of  the  court  below,  so  that  the  court  above 
may,  in  all  things,  do  what  the  court  below  should  have  donei 
or  remand  the  cause,  with  directions,  which  shall  render  another 
appeal  unnecessary.(a) 

If,  therefore,  there  remain  to  be  made  any  order — for  costs — for 
confirmation  of  a  report — for  distribution,  or  other  order,  which 
is  but  a  consequence  of  the  decree  on  the  merits,  the  appeal  can 
not  be  entered  before  such  order  is  made — that  is  the  final  decree, 
— not  till  then  is  it  in  a  state  for  execution,  without  further  ac- 
tion of  the  court  below. 

§  581.  The  matter  in  dispute  must  be  fifty  dollars,  exclusive 
of  costs,  or  an  appeal  will  not  lie.  If,  however,  the  amount  au- 
thorizes an  appeal,  the  question  of  costs  is  subject  to  review,  as 
well  as  any  other  question.(A) 

When  the  libellant  appeals,  the  amount  of  the  matter  in  dis- 
pute is  the  amouut  demanded  in  the  libel.  If  there  be  no  amount 
specifically  demanded  in  the  libel,  the  party  will  be  permitted  to 
show  the  amount  by  affidavit  or  otherwise.  The  courts,  in  de- 
ciding upon  tlie  question  of  amoimt,  lean  with  a  liberal  oon- 


(a)3Pet318.     10  Wheat  431,  503.    11  id.  429. 
(b)  2  How.  310.    3  Pet.  307. 
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-^Mruction  in  faror  of  the  right  of  appeal,  and  if  the  recovery  can, 
"by  posssibility,  be  more  than  fifty  dollars,  an  appeal  will  lie.(a) 

Whenever  the  rights  of  the  parties  are  separate,  although  they 
"be  co-libellants  or  co-defendants,  and  the  decree  is  distributive! 
as  in  cases  of  salvage,  mariners'  wages,  and  such  cases,  the  ag* 
gregate  amount  does  not  give  the  right  to  appeal,  but  no  party 
will  be  allowed  to  appeal  unless  the  amount  in  dispute,  so  fisur  as 
he  alone  is  concerned,  exceeds  fifty  dollars.(A) 

When  the  defendant  or  claimant  appeals,  the  amount  decreed 
against  him  is  the  matter  in  dispute. 

Whenever  one  party  appeals  the  other  party  may  appeal,  so 
as  to  bring  up  for  review  the  whole  decree.  But  either  party 
may  appeal  from  the  whole  or  from  any  part  of  the  decree. 

f  682.  The  appeal  from  the  District  Court  must  be  made  to 
the  Circuit  Court  next  to  be  holden  in  the  District.  The  time 
limited  for  an  appeal  is,  therefore,  very  brief.  All  appeals  from 
the  District  Court  to  the  Circuit  Court  must  be  made'while  the 
court  is  sitting,  or  within  such  other  period  as  shall  be  desig- 
nated by  the  District  Court,  by  its  general  rules,  or  by  an  order 
specially  made  in  the  particular  suit.  If  an  appeal  be  not  so 
made  the  decree  may  be  executed.(c) 

i  683.  An  appeal  should  be  made  in  writing,  and  filed  in  the 
District  Court.  No  particular  form  of  words  is  necessary  to  con* 
stitute  an  appeal.  It  will  be  held  sufficient  if  it  show  clearly 
that  the  party  appeals  from  tlie  decree. 

In  the  Southern  District  of  New  York  the  matter  of  appeals 
has  assumed  more  regularity  and  form  than  in  some  of  the  other 
districts,  and  the  practice  there  has  been  found  conducive  to  a 
full  rehearing  of  the  cause,  with  the  greatest  economy  of  time, 
labor  and  expense.  The  practice  in  that  District,  therefore,  will 
be  alone  stated.  In  any  District  where  the  practice  is  different, 
a  recurrence  to  the  rules  of  the  courts  there,  will  show  in  what 
respects  this  practice  is  to  be  modified  or  departed  from. 


(a)  4  DaL  so.     4  Crancb,  216.     5  id.  13.    7  id.  276.    3  Feten,  33.    7  id  453. 

Gilp^  37. 

(k  8  Peten,  4.    6  id.  143, 
(c)  Ad.  Bale  25.    3  Mai.  443. 
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The  convenience  of  parties  has  been  usually  foundlo  reqaire 
that  a  few  days  time  should  be  allowed,  as  a  matter  of  coarae, 
in  which  the  party  may  consider  whether  he  will  appeiL  In 
England  fifteen  days  are  allowed.  In  the  civil  law  practioe^  the 
time  was  ten  days.  By  the  rules  of  the  District  Court,  ten  days 
are  allowed  from  the  time  when  the  decree  is  in  a  condition  to 
be  executed  without  further  proceedings  in  that  court(a) 

f  684.  So  far  as  the  District  Court  is  concerned,  a  brief  notice 
in  writing  to  the  clerk  of  the  court,  and  to  the  opposite  proclor, 
is  a  sufficient  notice  of  the  appeal,  to  operate  as  a  stay  of  pro- 
ceedings till  security  may  be  put  in. 

This  notice  is  as  follows  : 

«  DISTRICT  COURT  OF  THE  UNITED  STATES  FOR  THE  SOUTH- 
ERN DISTRICT  OF  NEW  YORK. 


"  A.  B. 
vs. 
C.  D. 


"Sir  : — The  defendant  intends  to  ap- 
peal from  the  final  decree  of  the  court  in  this  cause. 
"  Dated  Oct.  1,  1S48. 

'•  E.  T.,  Proctor  for  Deft 

'^To  J.  W.  M.,  Esq.,  Clerk." 

This  notice  served  on  the  clerk  and  the  opposite  proctor,  will 
stay  the  execution  of  the  decree,  till  the  expiration  of  the  time  to 
put  in  the  necessary  security  on  the  appeal,  which  is  required 
by  the  rules  of  the  District  Court. 

§  585.  Whenever  an  appeal  is  entered  the  appellant  must  give 
security  for  damages  and  costs  within  ten  days  after  the  appeal 
is  entered,  and  if  security  is  not  given  within  that  time,  the  de* 
cree  may  be  executed  as  if  there  had  been  no  appeal,  unless  the 
court  allow  further  time.  The  appellant  must  give  four  days 
notice  to  the  adverse  party,  or  proctor  if  he  have  one,  of  the  time 


(a)  Diirt.  Rnlcs,  151, 153. 
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And  place  of  giTing  the  stipulation,  and  of  the  persons  proposed 
as  sureties,  with  their  additions  and  description.  The  sureties 
must  then  justify,  and  submit  to  an  examination  as  to  their  suf- 
ficiency. They  must  stipulate  in  double  the  decree  for  damages 
or  debt  and  costs,  when  the  defendant  appeals,  and  in  such  sum 
as  may  be  fixed  by  the  court,  if  the  appeal  be  by  the  libellant(a) 
The  rules  of  the  Circuit  Court  require  that  there  should  be  ai| 
appeal  in  writing,  more  formal  than  the  notice  of  appeal  which 
has  been  mentioned,  and  that  it  should  be  returned  with  the 
other  documents,  as  an  important  paper  in  the  court  above.  It 
should  briefly  state  the  allegations  and  prayer  of  the  parties  in 
the  proceedings  in  the  District  Court,  and  the  decree,  with  the 
time  of  rendering  the  8ame.(6) 

}  686.  It  is  the  well  settled  practice  of  the  Admiralty,  that  in 
the  appellate  court,  the  parties  are  permitted  to  allege  what  was 
not  alleged,  and  to  prove  what  was  not  proved,  in  the  court 
below.  This,  however,  must  be  taken  with  the  limitation  that 
new  causes  of  action  cannot  thus  be  introduced  in  the  appellate 
court,  otherwise  an  appeal  might  be  made  the  means  of  giving 
original  jurisdiction  to  an  appellate  court  (c) 

The  efiect  of  this  practice  has  been  to  present  appeals  in  three 
classes: 

1.  Appeals  for  a  mere  review  of  the  action  of  the  court  below 
in  which,  on  the  same  pleadings  and  the  same  proo£s,  the  cause 
is  to  be  re-argued  in  the  court  above. 

2.  Appeals  in  which,  on  the  same  pleadings  or  allegations, 
the  cause  is  to  be  re-tried,  on  the  testimony  in  the  court  below, 
and  other  testimony,  introduced  for  the  first  time  in  the  court 
above. 

3.  Appeals  in  which  the  whole  proceeding  is  re-constructed, 
new  pleadings  or  allegations  are  put  iu,  and  the  cause  proceeds 
in  all  respects  as  though  it  had  never  been  heard  in  the  court 
below. 

§  587.  It  is  obvious,  that  the  course  of  proceedings  in  the  court 

»  ■  ■  ■  ■        ^ 

(«)  Vid.  the  form  of  the  ftipalatioo  in  the  Appendix. 

(i)  Cife.  Coort  Role,  1  la 

{c)  Ante,  ^  483.    Gierke  Praz.  tit  6a  HaU  Ad.  ilO. 


SH  ▲DimtALTT  ^RACTICS. 

above,  as  well  on  the  part  of  the  court  as  of  the  pirtiei^  mmt 
▼ary  materially,  as  the  appeal  shall  be  of  one  or  the  odier  of 
those  classes.    Appeals  are  usually  of  the  first  or  second  class. 
Those  of  the  third  class  are  very  rarely,  if  ever,  necessary  or 
expedient 

The  appellant  must,  therefore,  in  his  appeal,  state  what  cotuse 
he  intends  to  pursue  in  this  behalf  in  the  court  above,  and 
he  shall  be  concluded  by  the  appeal. 

This  appeal  must  be  signed  by  the  party  or  his  proctor,  "and 
filed  in  the  District  Court,  within  the  time  limited  for  appealing, 
and  with  it  must  be  filed  an  affidavit  of  service  of  a  copy  of  it 
on  the  proctot  of  the  appellees  in  the  court  below.(a) 

Nothing  further  is  necessary  to  be  done  to  complete  the  appeaL 
No  answer  need  be  made  to  the  appeal,  or  issue  taken  upon  it, 
and  no  process  or  order  is  necessary  to  bring  the  appellees  into 
the  Circuit  Court.  The  appellant  must,  however,  proceed  to 
have  the  necessary  documents  transcribed  without  delay,  and 
within  twenty  days,  and  by  the  first  day  of  the  term  of  the  CSr- 
cuit  Court  next  after  the  appeal,  unless  a  longer  time  is  allowed 
by  the  judge.  (6) 

i  588.  Within  four  days  after  the  documents  are  completed 
by  the  clerk  of  the  District  Court,  the  appellant  must  cause 
them  to  be  filed  in  the  Circuit  Court,  which  is  then  deemed  to 
be  possessed  of  the  cause.  If  the  appellant  do  not  have  the 
documents  thus  returned,  the  appeal  is  not  received,  and  is 
deemed  deserted,  which  may  be  certified  to  the  court  below, 
and  thereupon  that  court  may  proceed  to  execute  its  decree.(c) 

After  the  Circuit  Court  is  possessed  of  the  cause,  by  the  le- 
receipt  of  the  return  from  the  District  Court,  the  cause  is  no 
longer  in  the  District  Court.  That  court  can  not  make  any  or- 
der whatever  in  relation  to  it.(rf) 

If  on  the  appeal  it  shall  not  be  intended  to  make  new  allega- 
tions, nor  to  pray  different  relief,  nor  to  seek  a  new  decision 


(a)  Circ.  Rule  119,  120.    Vid.  Uie  form  of  an  appeal  in  the  Appendiju 

(»)Circ.  Rule,  118,  124,  127. 

(e)  Circ.  Rule  124,  125. 

id)  GUp.  40.     1  Oal  50S.     Wheat  194. 
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4if  the  fiteta,  then  the  pleadings,  evidence,  and  decree,  with  tfie 
stipulations  and  the  clerk's  account  of  the  funds  in  court,  and  the 
appeal,  must  be  certified  to  the  circuit  with  the  appeal — and,  in 
all  cases,  the  statement  of  facts  agreed  upon  by  the  parties,  or 
settled  by  the  District  Judge,  and  on  file,  according  to  the 
practice  of  that  court,  may  be  certified  in  place  of  the  evidence 
at  large. 

If  it  be  intended  to  seek  only  a  new  decision  of  the  fisu^ts, 
then  the  pleadings,  with  the  stipulations  and  the  clerk's  account 
of  the  fimds  in  court,  and  the  exhibits  and  depositions,  and  the 
appeal,  are  alone  to  be  certified. 

If  it  is  intended  to  put  in  new  pleadings  and  seek  new  re- 
lief, then  the  return  will  contain  only  the  appeal,  copies  of  the 
process  and  return,  tlie  clerk's  account,  and  the  depositions, 
exhibits,  and  stipulations  in  the  cause.(a) 

The  return  or  record  sent  from  the  court  below  to  the  Appel- 
late Court,  is  called  Apostles,  from  the  Greek  oro^eXX^iv  to  send 
away.  (6) 

^  589.  By  an  appeal  from  the  District  Court  to  the  Circuit 
Court,  the  Circuit  Court  becomes  possessed  of  the  cause,  which 
is  no  longer  in  the  District  Court.  The  Circuit  Court  alone  can 
make  orders  in  it,  and  executes  its  own  judgment  without  any 
intervention  of  the  District  Court ;  and,  on  the  other  hand,  if  a 
further  appeal  be  had,  to  the  Supreme  Court,  that  court  docs 
not  execute  its  own  judgments,  but  sends  a  special  mandate  to 
the  Circuit  Court,  to  award  execution  thereon.  The  regular 
order  of  proceedings,  therefore,  requires  that  the  property  should 
follow  the  cause  into  the  Circuit  Court,  not  only  with  a  view  to 
its  own  action,  but  also  that  of  the  Supreme  Court.(c) 

If,  therefore,  there  be  a  vessel  or  other  property  in  custody  of 
the  Marshal,  he  should,  by  a  proper  order,  be  directed  to  hold 
it,  subject  to  the  order  of  the  Circuit  Court  instead  of  the  Dis- 
trict Court.  If  there  be  funds  in  the  District  Court,  they  must 
be  transferred  to  the  Circuit  Court,  and  deposited  subject  to  its 
order — and  the  original  stipulations,  taken  in  the  District  Court, 


(a)  Circ.  Rale  121,  122,  123.    Vid.  the  Forms  in  the  Appendix. 

(6)  CoDieU  Prac.  193.    2  Brow.  Cir.  Ad.  43d. 

(c)  6  Wheat  194,  and  catea  there  cited.    5  Cond.  6S. 
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miiBt  be  sent  up  to  the  Circuit  Court  In  no  other  manner  can 
the  cause  be  entirely  in  the  Circuit  Court,  and  that  court  have 
the  power  to  make  a  full  decree,  and  execute  its  own  decree. 
For  in  the  District  Court,  as  well  as  in  the  Circuit  Coart,  all 
parties  and  stipulators  are  bound  by  the  decree  in  the  came, 
and  it  operates  directly  upon  the  persons  and  property.  The 
Circuit  Court  will,  if  necessary,  by  mandamus,  compel  the  dis- 
trict cleric  to  make  the  necessary  return.(a) 

As  soon  after  fined  decree  as  you  have  determined  to  op- 
peed,  and  within  the  term  cdlowedj  give  notice  of  append 
to  the  Clerk  of  the  District  and  the  opposite  Prodet. 
Give  the  necessary  stipulations.  Prepare^  ^oith  care^ 
the  formal  appeal.  Serve  copy  on  ojrposite  Profter^ 
and  file  the  original  in  the  District  Clerics  office^  with 
affidavit  of  service. 

Order  the  necessary  transcripts  and  return  to  be  made  to 
the  Circuit  Court. 

See  that  they  are  actually  returned  and  filed  in  the  Cireuii 
Court  in  due  lime. 

See  that  the  property,  money^  and  stipulation^  are  olee 
transferred  to  the  Circuit  Court. 

§  590.  The  enrolled  decree  remains  in  the  District  Court  as 
the  decree  of  that  court,  and,  till  reversed,  it  is  binding  upon  all 
the  parties,  as  an  adjudication  of  the  right.  It  is  suspended  or 
stayed  in  operation  during  the  pending  of  the  appeal. 

It  is  properly  said,  in  regard  to  Admiralty  cases,  that  an  ap- 
l)eal  suspends  the  sentence  below,  altogether,  and  the  language 
of  some  of  the  cases  has  been  thought  to  justify  the  oinnioOi 
that  an  appeal  entirely  destroys  the  effect,  if  not  the  operatire 
existence,  of  the  decree  appealed  from.  The  extent  of  the  prin- 
ciple,  however,  seems  to  be  that,  notwithstanding  the  decree 
below,  the  cause  is  to  be  heard  and  decided  in  the  Appellate 
Court,  according  to  the  law,  as  it  exists  at  the  time  of  the  hear- 
ing, in  the  Appellate  Court,  in  the  same  manner  as  if  no  sen* 
tence  had  been  pronounced.  In  other  words,  the  question  is 
not  in  the  court  above,  whether  the  court  below  erred,  but  whe- 

(a)  Circ  Rule.  199.     Vid.  Uie  Form  tn  the  Apptndlz. 
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ther,  by  the  existing  law,  the  decree  ought  to  stand  or  be  mo- 
dified or  reversed  .(a) 

}  691.  The  appeal  itself  suspends  the  sentence  below,  and 
prevents  its  execution — but  should  the  District  Court  proceed 
after  an  appeal,  the  Circuit  Court  will,  on  notice  and  hearing 
the  parties,  issue  an  inhibition  to  the  District  Court.(fr) 

Should  any  District  Court  entertain  jurisdiction  of  any  cause 
of  Admiralty  and  Maritime  jurisdiction,  of  \^ich  it  had  pro- 
perly no  jurisdiction,  the  defendant  is  not  compelled  to  take  the 
alow  and  expensive  process  of  an  appeal  to  arrest  the  jurisdic- 
tioUi  but  the  Supreme  Court  of  the  United  States  has  power  to 
issue  a  prohibition.(6) 

§  692.  The  appeal  being  perfected,  and  the  proper  documents 
returned  to  the  Circuit  Court,  the  proctor  of  the  appellant  should 
notify  the  proctor  of  the  appellee,  that  the  same  are  so  returned. 
The  proctor  for  the  appellee  must  then  enter  his  appearance  in 
the  Circuit  Court  without  delay,  and  within  the  first  two  days 
in  the  term  next  after  he  is  notified  that  the  return  is  filed ;  if 
not,  the  case  may  be  brought  on  by  the  appellant. 

The  entry  of  appearance  is  by  a  written  notice  to  the  clerk  of 
the  Circuit  Court,  that  the  proctor  appears  for  the  appellee,  and 
requests  that  his  appearance  be  entered.(A) 

}  693.  ff  the  appeal  is  of  that  kind  that  requires  new  pleadings, 
the  libellant  files  a  new  libel  in  the  Circuit  Court,  within  the 
time  limited  by  the  court,  and  the  adverse  party  answers  in  the 
same  manner,  or  his  default  may  be  taken,  and  the  cause  pro* 
ceeds  like  an  original  cause  in  the  District  Court.  The  written 
depositions  and  answers  to  interrogatories,  and  other  written 
testimony  firom  the  District  Court,  may  be  used  in  the  Circuit 
CkfVJt{c) 

i  694.  In  the  Circuit  Court  the  cause  proceeds- like  a  new  trial 
of  an  original  cause.  In  that  court,  as  in  the  District  Comrt, 
both  parties  are  actors,  and  may  give  notice  of  hearing,  and 

(•)  5  Crmneh,  S81.    3  Pet.  57.    Conk.  Treat  2d.  ed.  157. 
(^)  3  Dallu,  64.    Circ.  Role  126, 12&    Jod.  Act  of  1789,  §  13.    Vid.  the  Foniif 
ia  the  Appendix. 

(c)  Circ.  Role  133, 131, 132. 
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bnng  on  the  cause.  And  the  libellant  opens  and  closes  the 
Cause  in  the  same  manner  as  in  the  court  below.  It  is,  in  tratb, 
a  new  trial.  What  has  been  said  in  relation  to  decrees  of  the 
District  Court,  applies  with  equal  force  to  decrees  of  the  Circait 
Court ;  and  the  same  stay  of  execution  for  ten  days,  in  appeal* 
able  cases,  is  provided  by  the  general  rules  of  the  coart(a) 

{  595.  By  the  strict  Admiralty  practice,  the  clerk  of  the  court 
takes  down  in  writing  the  testimony  of  the  witnesses,  that  the 
same  may  be  returned  in  case  of  appeal.  The  practice  has  been 
found  to  be  productive  of  great  delay  and  expense,  and  it  has 
becoipe  the  practice  in  the  Southern  District  of  New  York,  to 
substitute  the  notes  of  the  judge,  instead  of  those  of  the  clerfc^ 
and  to  excuse  the  clerk  from  taking  the  testimony.  He  accord- 
ingly never  takes  down  the  testimony  in  that  district  The 
notes  of  the  District  Judge  are  returned  precisely  as  he  takes 
them,  and  are  read  in  evidence,  and  each  party  introduces  such 
other  and  further  proof,  by  the  same  or  other  witnesses,  as  may 
be  in  his  power.  The  practice  would  be  more  perfect  if,  in  cases 
when  an  appeal  is  taken,  the  whole  testimony  taken  below  could 
be  settled  by  the  proctor  of  the  appellant  serving  on  the  proctor 
of  the  appellee  his  statement  of  the  testimony — the  proctor  of 
the  appellee  proposing  amendments,  if  necessary,  and  the  judge 
settling  it — the  same,  when  settled,  to  be  filed  in  the  District 
Court  and  returned  to  the  Circuit  as  the  testimony  in  the  cause. 
Such  is  the  practice  in  the  Circuit  Court  as  to  the  testimcmy 
there.  It  can  hardly  be  doubted  that  the  practice  should  be 
made  uniform  by  the  Supreme  Court.(6) 

i  596.  If  there  be  any  reason  why  the  decree  of  the  District 
Court  should  be  carried  into  effect  subject  to  the  ultimate  deci* 
sion  on  appeal,  the  Circuit  Court  will,  on  the  proper  applicatioo, 
at  any  time  after  the  cause  is  in  court,  on  notice,  order  the  de- 
cree to  be  carried  into  effect  on  such  terms  and  conditions  as 
may  be  just  If  the  security  of  the  party  is  likely  to  be  greatly 
impaired  by  any  delay,  the  court  will  sometimes  order  the  de* 
cree  to  be  executed  unless  further  security  is  put  in.(c) 


(«)  Abu,  i  580.   Ciie.  Rale  1S3, 134.  (6)  Id.  135.  («)  U  Itt. 
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i  597.  In  cases  where  an  appeal  lies  from  the  decree  of  the 
Circuit  Court,  the  final  decree  will  not  be  executed  till  ten  days 
have  elapsed  from  the  pronouncing  or  filing  of  the  decision  of 
the  court ;  and  if  the  appellant  desires  a  stay  of  proceedings,  he 
must  proceed  to  file  his  appeal  within  the  ten  days.(a) 

As  soon  as  the  appeal  is  made  from  the  decree  of  the  Cir- 
cuit Court,  the  appellant  must,  within  four  days,  or  such  fur- 
ther time,  as  the  court  may  allow,  make  and  serve  on  the  ad- 
verse party  a  statement  of  the  testimony  on  the  trial,  except  such 
testimony  as  was  in  writing,  which  must  be  properly  referred 
to.  The  other  party,  within  four  days,  must  propose  amend- 
ments, or  the  statement  will  be  considered  as  acquiesed  in.  And 
the  statement,  if  not  acquiesced  in,  and  the  amendments,  must 
be  submitted,  by  the  appellant's  proctor,  to  the  judge  who 
heard  the  cause,  within  four  days,  for  settlement,  and,  when 
settled,  they  are  engrossed  by  the  clerk,  and,  with  the  written 
evidence,  are  deemed  the  proofs  on  which  the  decree  was  made. 
The  statement,  so  settled,  operates  as  a  stay  of  further  proceed- 
ings in  the  Circuit  Court.(6) 

As  an  appeal  may  be  taken  at  any  time  within  five  years, 
there  would  be  an  evident  propriety  in  requiring  tlie  statement 
of  the  testimony  to  be  settled  in  all  appealable  cases,  and  filed  in 
the  cause  immediately  after  the  decree,  while  the  facts  are 
recent 

§  598.  After  the  cause  has  been  heard  and  decided  in  the  Su- 
pfeme  Court,  on  appeal,  that  court  issues  its  remittitur  and  man- 
date to  the  Circuit  Court,  directing  the  decree  to  be  entered  and 
executed  there.  The  Circuit  Court  adopts  and  enters  the  pro- 
per decree,  and  it  is  then  treated  and  executed  as  an  original 
decree  of  that  court. 

What  has  been  said  on  the  subject  of  executing  the  decree  of 
the  District  Court  has  equal  application  to  the  Circuit  Court ; 
the  forms  of  execution  are  also  the  same,  mutatis  mutant 
is{c) 


(«)  Circ  Rule,  134.    Infra.  ^  602.  (6)  Circ  Role,  135.    Infn,  ^  605. 

(e)  Ante,  §  555,  tt  $eq,    VuL  the  forms  in  the  AppendU. 
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THE  SUPREME  COURT  OF  THE  UNITED  STATEa 

Its  Jurisdiction  and  Practice  in  Admiralty  and  Maritime 

Cases. 

J  599.  The  original  jurisdiction  of  the  Supreme  Court  in  Ad- 
miralty and  Maritime  cases  is  confined  to  cases  which  wOl 
rarely,  if  ever,  arise.  It  is  believed  that  no  such  case  has 
hitherto  been  brought  before  that  court,  and  they  are  quite  as 
little  likely  to  arise  hereafter.  Whenever  such  cases  arise,  the 
same  practice  will  be  required  in  that  court  as  exists  in  the 
Circuit  and  the  District  Courts  in  such  cases,  except  where  the 
practice  is  otherwise  regulated  by  the  Supreme  Court  in  its 
rules.(a) 

§  600.  From  all  final  judgments  or  decrees  rendered  in  a  Cir- 
cuit Court,  or  in  a  District  Court,  acting  as  a  Circuit  Courts  in 
any  cases  of  Admiralty  and  Maritime  jurisdiction,  and  of  prize 
or  no  prize,  an  appeal,  where  the  matter  in  dispute,  exclusive  of 
costs,  shall  exceed  the  sum  or  value  of  two  thousand  dolIarSy  is 
allowed  to  the  Supreme  Court.(6) 

What  has  been  already  said  in  relation  to  the  amount  in  dis- 
pute, and  the  character  and  criterion  of  the  final  decree,  applies 
equally  to  cases  in  the  Supreme  Court,  and  will  not  be  here 
repeated.(c) 

§  601.  After  the  final  decision  of  the  Circuit  Court  is  made, 
and  the  final  decree  entered,  an  appeal  may  be  taken  at  any 
time  within  five  years,  but  if  the  party  against  whom  the  de- 
cree is  made,  desires  a  stay  of  proceedings  on  the  decree,  be 
must  appeal  within  the  time  allowed  by  the  rules  of  the  court, 


r«)  Ante,  ^  324. 

(6)  Act  of  March  3,  1803.     3  Stat,  at  Large,  244. 

{e)  AnU,  \  581.    Sop.  Court,  Rule  13. 
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or  further  time  granted  by  the  court,  and  lodge  a  copy  of  bis 
appeal  in  the  clerk's  office  for  the  opposite  party.  The  first 
step  is  the  Appeal — the  second,  the  Security — the  third,  the  Ci- 
tation— the  fourth,  the  Return — the  fifth,  the  Bond  for  costsj(a) 

^  602.  The  Appeal. — The  appeal  is  entitled  in  the  cause  in 
the  Circuit  Court,  and  signed  by  the  appellant  or  his  proctor. 
It  should  briefly  recite  the  proceedings  in  the  Circuit  Court,  and 
be  filed  with  the  clerk  of  the  Circuit  Court — a  copy  is  also  to  be 
lodged  there  for  the  opposite  party,  within  ten  days,  Sundays 
excepted,  after  the  passing  the  decree  complained  of,  if  the  ap- 
peal is  to  operate  as  a  stay  of  execution.  No  allowance  of  the 
appeal  is  necessary  (6) 

§  603.  The  Security. — The  Judge,  before  signing  a  citatioBi 
must  take  good  and  sufficient  security  that  the  appellee  shall 
prosecute  his  appeal  to  efiect  and  answer  all  damages  and  costs, 
if  he  fails  to  make  his  plea  good.  If  no  stay  of  proceedings  is 
required,  the  security  is  in  such  amount  as  in  the  opinion  of 
the  Judge  shall  be  sufficient  to  answer  all  such  costs,  as  upon 
affirmance  of  the  decree,  shall  be  decreed  to  the  appellee.(c) 

If  the  appeal  is  to  stay  execution,  the  security  must  be  in  a 
sufficient  sum  to  secure  the  amount  of  debt,  damages,  and 
costs  which  may  be  covered  by  the  decree  of  the  appellate 
court.(rf) 

It  is  the  duty  of  the  Judge  to  be  satisfied  that  the  security  is 
good  and  sufficient,  and  to  show  that  by  his  approval,  endorsed 
on  the  bond.  The  security  is  usually  taken  in  the  form  of  a 
penal  bond,  and  the  penalty  should  be,  at  least,  double  the 
amount  recovered  in  the  court  below,  including  costs  and  da- 
mages.(e) 

The  bond  is  filed  in  the  Circuit  Court,  and  remains  there^ — 
liecause  the  Supreme  Court  does  not  execute  its  own  decree, 


(a)  10  Wheat.  306.    Vid.  the  Forms  in  the  Appendix. 

(6)  Jad.  Act  of  1789,  ^  23.    Ante,  ^  597. 

{e)  Act  of  13th  Dec.  1794,  $  32. 

{d)  9  Wheat.  553. 

(e)  Vid.  the  Form  in  the  Appendix. 
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bat  remands  the  cause  to  the  Circuit  Court  to  execute  the  de* 
cree.(a) 

If  the  appeal  be  taken  within  five  yearsj  the  security  re> 
quired  by  law  may  be  given  after  the  expiration  of  that  po- 

riod.'(6) 

^  604.  Citation. — There  must  be  a  citation  to  the  opposite 
party,  signed  by  a  Judge  of  the  Circuit  Court  which  rendered 
the  decree,  or  a  Judge  of  the  Supreme  Court,  giving  the  cqppo- 
site  party  at  least  thirty  days  notice.  The  effect  of  Uie  notice 
is  to  prevent  the  cause  being  heard  before  thirty  days  after  the 
party  is  notified,  imless  the  appellee  appear.(c) 

The  citation  must  be  signed  by  the  Judge,  and  served  perscv 
nally  by  a  copy.  The  original  citation  must  be  filed  in  the 
clerk's  office,  to  be  returned  with  the  record.(rf) 

i  605.  The  Return. — The  return  must  contain  every  thing 
necessary  to  place  the  whole  cause  before  the  Supreme  Court, 
in  a  manner  to  be  fully  heard.  No  cause  will  be  heard  until  a 
complete  record  is  filed,  containing,  in  itself,  without  reference 
aliunde^  all  the  papers,  exhibits,  depositions,  statement  of  the 
testimony  as  settled,  and  other  proceedings, — as  well  those 
carried  into  the  Circuit  Court  from  the  District  Court,  as  those 
originating  in  the  circuit — including  the  appeal  and  citation,  with 
proof  of  the  service  of  them  ;  and  this  record  must  contain  all  ob» 
jections  to  the  testimony  taken  below,  as  no  objection  is  allowed 
to  be  taken  to  the  admissibility  of  any  deposition,  deed,  grant,  or 
other  exhibit  found  in  the  record,  unless  the  objection  was  taken 
in  the  court  below,  and  entered  on  the  record,  and  the  same  will 
otherwise  be  deemed  to  have  been  admitted  by  con8ent.(e) 

§  606.  The  Bund  for  Costs, — On  filing  the  return  in  the  Su- 
preme Court,  the  appellant  must  give  to  the  clerk  a  bond,  with 


(a)  Ante,  ^  598. 

(6)  10  Wheat  306. 

(e)  Vid.  the  Form  io  the  Appendix.    1  Craocb,  365. 

(<<)  5  Crancb,  31,321,329. 

(<)  Sop.  Coon  Roie  33.    AaU,  §597. 
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competent  secnrity,  to  respond  to  costs,  in  the  penalty  of  two 
hundred  dollars,  or  deposite  that  amount  in  bank,  subject  to  his 
draft.  This  provision  is  very  strictly  enforced,  and  the  cause 
will  not  be  docketed  before  the  security  is  given,  and  must  take 
its  place  on  the  docket  as  of  that  date.  This  security  is  neces- 
sary, because  the  proctors  and  parties  are  usually  remote  firom 
the  seat  of  Government  where  the  clerk's  office  is  kept,  and  the 
clerk  incurs  considerable  expenses,  beyond  his  fees,  in  preparing 
the  papers.  It  is  his  duty  to  have  the  record  printed,  and  he 
delivers  the  copies  to  the  parties  and  the  court(a) 

}  607.  Each  party  should  enter  his  appearance  in  person  or 
by  proctor,  immediately  after  the  return  of  the  appeal.  If  an 
appearance  be  not  entered  on  the  record  for  either  party,  on  or 
before  the  second  day  of  the  term  next  after  that  in  which  the 
case  is  docketed,  it  will  be  dismissed  at  the  costs  of  the  appel- 
lant(6) 

The  following  is  a  notice  to  the  clerk  to  enter  an  appear- 
pearance: 

SUPREME  COURT  OF  THE  UNITED  STATE& 

Isaac  Newton,  claimant  of  the  ^ 
Steamboat  New  Jersey, 

Appellant, 
vs.  ' 

John  H.  Stebbins, 

Appellee. 

Sir — You  will  please  to  enter  my  appearance  for  the  appellee 
in  this  cause. 

December  3,  1849. 

E.  C.  Benedict, 

Proctor  for  Appellee. 
To  Wm.  T.  Carroll,  Esq.,  Clerk. 

§  608.  If  the  decree  appealed  from  was  rendered  thirty  days 
before  the  term  to  which  the  appeal  is  returnable,  the  appellant 


(a)  Sup.  Coart  Rale  37.    7  How.  784.    10  Pet 
(6)  Sap.  Coart  Rule  54. 
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must  file  the  record  with  the  clerk  of  the  court  at  Washington, 
and  docket  the  cause  within  the  first  six  days  of  the  term.  If 
he  do  not,  the  appellee  may  do  so,  and  have  the  cause  stand  for 
argument,  or  he  may  have  the  appeal  dismissed.  After  the  six 
days,  the  appellant  cannot  docket  the  cause,  except  upon  the 
terms  that  the  cause  shall  stand  for  argument  during  the  tenn, 
or  be  continued  at  the  option  of  the  appellee.  After  it  has  been 
once  dismissed,  the  appellant  cannot  docket  it,  unless  by  con- 
sent, or  by  the  order  of  the  court.  And  if  it  be  not  docketed 
until  thirty  days,  from  the  commencement  of  the  term,  it  most 
be  continued  to  the  next  term.(a) 

{  609.  The  most  liberal  principles  prevail  in  reference  to 
amendments,  but  a  party  will  not  be  allowed,  by  amendmoit, 
to  introduce  a  new  subject  of  controversy — nor  will  a  new  claim 
be  allowed.  If  justice  requires  that  a  new  claim  be  put  in,  or 
that  the  pleadings  be  reformed,  the  court  will  remand  the  cause 
to  the  Circuit,  with  directions  to  permit  that  to  be  done  which 
is  necessary.(&) 

i  610.  If  pending  an  appeal,  either  party  die,  his  l^al  repfe- 
sentatives  may  voluntarily  come  in,  and  be  admitted  parties, 
and  the  cause  proceeds  without  interruption.  If  they  do  not 
voluntarily  come  in,  the  other  party  may  suggest  the  death  on 
the  record,  and,  on  motion,  have  an  order,  that  unless  they  be- 
come parties  within  the  first  ten  days  of  the  ensuing  term,  the 
moving  party,  if  appellee,  may  have  the  appeal  dismissed,  or,  if 
appellant,  may  bring  on  the  hearing.  The  order,  however,  must 
be  printed  in  a  newspaper,  at  Washington,  in  which  the  laws 
are  published,  by  authority  there,  at  least  sixty  days  before  the 
beginning  of  the  next  term  of  the  Supreme  Court.(c) 

Hearing, 
No  notice  of  hearing  from  party  to  party  is  necessary,  in  ca- 


(«)  Sup  Court  Rale  30,  4^. 

(6)  15  Pol  40.    4  Wheat  1.    6  Id.  380.    4  Id.  32.     lid.  29a    9  Crmeh, 
7  Cranch,  496.    Ante,  ^  483. 
(0  Sup.  Court  Role  2d.    Ante,  ^  48S. 
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868  on  the  docket,  and,  after  the  cause  has  been  docketed,  it  is 
continued  on  the  docket  till  disposed  of. 

If  there  be  any  special  motion  to  be  made,  which  is  not  to  be 
put  on  the  docket,  notice  must  be  given  to  the  opposite  party, 
witti  copies  of  the  papers  to  be  used  on  the  motion.  The  no- 
tice must  be  for  a  reasonal)le  time — the  situation  of  the  parties, 
and  the  nature  of  the  motion,  being  considered. 

§  611.  If  there  be  any  irregularity  in  the  appeal — if  the  amount 
does  not  warrant  an  appeal — if  there  be  a  palpable  want  of  ju- 
risdiction, or  any  cause  why  the  cause  should  not  be  heard  on 
appeal,  it  is  the  practice  to  make  a  special  motion  to  dismiss  the 
appeal,  without  waiting  for  the  call  of  the  cause  in  its  order  on 
the  docket. 

When  an  appeal  has  beep  dismissed  through  mistake,  it 
may  be  reinstated,  or  a  new  appeal  may  be  taken  within  the 
five  years.(a) 

§  612.  Motions. — The  court  does  not  hear  arguments  on  Sa- 
turday, (except  for  special  cause,)  but  that  day  is  devoted  to  the 
other  business  of  the  court,  and  on  Friday  in  each  week,  dur- 
ing the  sitting  of  the  court,  at  any  time  before  the  hearing  of  a 
cause  is  commenced,  special  motions  have  the  preference,  and 
they  should  be  made  at  that  time. 

§  613.  Argument — On  the  second  day  in  term,  the  court  com- 
mences calling  the  cases  for  argument,  in  the  order  in  which  they 
stand  on  the  docket,  and  proceeds,  from  day  to  day,  except  Sa- 
turday, in  that  order.  Only  ten  causes  are  liable  to  be  called 
on  each  day.  If  either  of  the  parties  is  ready,  the  cause  is  heard. 
If  neither  party  is  ready,  it  goes  to  the  foot  of  the  docket, 
except  good  reason  to  the  contrary  be  shown  to  the  court 
No  cause  is  taken  up  out  of  its  place,  or  set  down  for  a  par- 
ticular day,  except  under  special  and  peculiar  circumstan- 
ces. Every  cause  which  has  been  twice  called  in  its  order,  and 
put  at  the  foot  of  the  docket,  if  not  again  reached,  is  continued 
to  the  next  term  of  the  court.(6) 

When  a  case  is  called  for  argument,  at  two  successive  terms, 

(«)  12  Wheat.  1.  {b)  Sap.  Court  Role  36. 
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and,  on  the  call  at  the  second  term,  neither  party  is  prepared  to 
argue  it,  it  will  be  dismissed,  at  the  costs  of  the  appelleei  un^ 
less  good  cause  be  shown  for  a  further  postponement(a) 

The  court  will  not  hear  any  cause,  until  furnished,  by  the  par- 
ties, with  a  printed  abstract,  containing  the  substance  of  all  the 
material  pleadings,  facts,  and  documents  on  which  they  rely,  and 
the  points  intended  to  be  made,  and  the  authorities  intended  to 
be  cited  in  support  of  them,  arranged  under  the  respective  points 
— and  no  book,  or  case  not  on  the  points,  can  be  referred  to  in 
the  argument.  Any  party  omitting  to  file  such  statement, 
will  not  be  heard,  but  the  other  party  will  be  allowed  to  pro- 
ceed ex  parte.{b) 

Only  two  counsel  are  permitted  to  argue  for  each  party — and 
no  counsel  is  permitted  to  speak  more  than  two  hours,  with- 
out the  special  leave  of  the  couft,  granted  before  the  argnment 
begins.(o) 

§  614.  When  new  evidence  is  admissible,  and  depositions  are 

* 

necessary,  the  depositions  caimot  be  taken  de  bene  esse,  except 
by  consent.  They  must  be  taken  by  commission,  issuing  out 
of  the  Supreme  Court,  or  out  of  any  Circuit  Court,  upon  inter- 
rogatories, to  be  filed  by  the  party  applying  for  the  commissioOi 
on  notice  to  the  opposite  party,  to  be  served  with  a  copy  of  the 
interrogatories,  and  a  notice  to  file  cross  interrogatories  within 
twenty  days.(d) 

If  it  should  be  necessary  to  inspect  originial  papers,  the  pre- 
siding Judge  of  the  Circuit  Court  may  order  them  sent  to  the 
Supreme  Court  for  inspection,  and  they  may  then  be  used  in 
evidence.(c) 

Oral  testimony  may  be  given  in  open  court,  whenever  it  is 
by  law  admissible. 

}  615.  If  the  counsel  on  either  or  both  sides  prefer  to  submit 


(«)  Sup.  Court  Rule  35. 
(b)  Sup.  Court  Rule  29,  53. 
(e)  Sup.  Court  Rule  33,  53. 

(<f)  7  Craoch,  22.    Ibid.  107.   2  Wheat  371.  8  Crancb,  434.    Sup.  Court  Riikt, 
35.27. 

(«)  Sap.  Court  Rale  2S.    1  Wheat  439. 
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a  printed  argument,  the  court  will  receive  it.  If  a  printed  ar- 
gument is  filed,  the  case  stands  on  the  same  footing  as  if  there 
were  an  appearance  by  counsel.  The  written  or  printed  argu- 
ments will  not  be  received,  unless  they  are  signed  by  an  attor- 
ney or  counsellor  of  the  Supreme  Court.(a) 

Cases  may  be  submitted,  on  printed  argument,  until  the  first 
Monday  in  February  in  each  term.  They  are  submitted  with- 
out regard  to  their  order  on  the  docket,  and  thus  a  preference  is 
obtained  by  submitting  a  cause  on  printed  argument,  although 
it  is  questionable  whether  a  cause  thus  submitted  is  so  effi- 
ciently discussed  as  on  an  oral  argument.(6) 

}  616.  Decree. — In  cases  of  affirmance,  the  appellee  is  enti- 
tled to  costs,  unless  otherwise  ordered  by  the  court,  and  dama- 
ges, at  the  rate  of  six  per  cent  per  annum,  to  the  day  of  affirm- 
ance ;  and  if,  in  the  opinion  of  the  court,  the  appeal  is  brought 
merely  for  delay,  the  damages  are  ten  per  cent.  The  interest 
is  included  in  the  damages.(c) 

In  cases  of  dismissal,  except  for  the  want  of  jurisdiction,  costs 
are  allowed  the  appellee.((/) 

In  cases  of  reversal,  except  for  want  of  jurisdiction,  costs 
are  allowed  the  appellant,  unless  otherwise  ordered  by  the 
coart(e) 

Costs  are  never  given  against  the  United  States. 

Subject  to  those  general  limitations,  costs  and  counsel  fees  are 
in  the  discretion  of  the  court.  This  is  also  true  of  the  costs  in 
the  court  below.  The  appellate  court  does  not  ordinarily  inter- 
fere with  that  discretion.(/) 

The  court  does  not,  however,  always  simply  affirm  or  reverse 
the  decree  below,  but  often  modifies  it,  or  makes  a  new  decree, 
such  as  the  court  below  should  have  made.(g-) 

In  all  cases  after  the  decree  is  made,  including  cases  of  dis- 


(«)  Sup.  Court  Rule  40,  51,  53.        (e)  Sup.  Court  Rule  45. 
(6)  7  How.  733.  (/)  3  Pet.  307.    2  How.  910. 

(e)  Sup.  Court  Rule  17,  18,  20,  45.  {g)  3  Dal.  54. 
{d)  Sup.  Court  Rule  45. 

43 
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missal,  the  clerk  issues  a  mandate  or  other  process  to  the  court  be- 
low, informing  it  of  the  proceedings  in  the  Supreme  Court,  and 
in  the  mandate  he  inserts  the  amount  of  costs,  and  annexes  the 
bill  of  items  taxed  in  detail,  which  is  filed  in  that  court,  and 
the  decree  is  executed  there. (a) 


Sup.  Court  Rule  45.    Ante,  §  598. 
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RULES  OF  THE  SUPREME  COURT  OF  THE  UNITED 

STATES  IN  ADMIRALTY. 

ules  of  Practice  of  the  Courts  of  the  United  States  in  Causes  of  Admir- 
alty and  Maritime  Jurisdiction  on  the  Instance  Side  of  the  Court,  in 
pursuance  of  Act  of  the  23d  of  August^  1842,  CA.  188. 

RULE   I. 

No  mesne  process  shall  issue  from  the  District  Court  in  any  civil  cause 
i*  admiralty  and  maritime  jurisdiction,  until  the  libel  or  libel  of  information 
]]  be  filed  in  the  clerk's  office,  from  which  such  process  is  to  issue.    All 
shall  be  served  by  the  marshal  or  by  his  deputy,  or  where  he  or 
-liey  are  interested,  by  some  discreet  and  disinterested  person  appointed  by 
e  court. 

RULE   II. 

Iq  suits  in  pe^sonqm^  the  mesne  process  may  be  by  a  simple  warrant 
f  arrest  of  the  person  of  the  defendant  in  the  nature  of  a  capias,  or  by  a 
of  arrest  of  the  person  of  the  defendant  with  a  clause  therein,  Uiat 
iC  he  cannot  be  found,  to  attach  his  goods  and  chattels  to  the  amount  sued 
Cor,  or  if  such  property  cannot  be  found,  to  attach  his  credits  and  effects  to 
"Ue  amount  sued  for  in  the  hands  of  the  garnishees  named  therein  ;  or,  by 
^  simple  monition  in  the  nature  of  a  summons  to  appear  and  answer  to  tlie 
^uit,  as  the  libcllant  sliall,  in  his  libel  or  information,  pray  for,  or  elect. 

RULE   III. 

Id  all  suits  in  personam,  where  a  simple  warrant  of  arrest  issues  and  is 
executed*  the  marshal  may  take  bail  with  sufficient  sureties  from  the  party 
arrested  by  bond  or  stipulation,  upon  condition  that  he  will  appear  in  the 
«uit  and  abide  by  all  orders  of  the  court,  interlocutory  or  final,  in  the  cause, 
and  pay  the  money  awarded  by  the  final  decree  rendered  therein,  in  the  court, 
to  which  the  procesc  is  returnable,  or  in  any  appellate  court.  And  upon 
rach  bond  or  stipulation,  summary  process  of  execution  may  and  shall  be 
issued  against  the  principal  and  sureties  by  the  court  to  which  such  process 
is  returnable,  to  enforce  the  final  decree  so  rendered,  or  upon  appeal,  by  the 
appellate  court. 
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RULE  IV. 

In  all  siHts  in  personam,  where  goods  and  chattels,  or  credits  and  eA 
fects,  are  attached  under  such  warrant  authorizing  the  same,  the  attach- 
ment may  be  dissolved  by  order  of  the  court  to  which  the  same  warraot  is 
returnable,  upon  the  defendant,  whose  property  is  so  attached,  giving  a 
bond  or  stipulation  with  sufficient  sureties  to  abide  by  all  orders,  interlocu- 
tory or  final,  of  the  court,  and  pay  the  amount  awarded  by  the  final  decree 
rendered  in  the  court  to  which  the  process  is  returnable,  or  in  any  appellate 
court ;  and  upon  such  bond  or  stipulation,  summary  process  of  ezecutjoo 
shall  and  may  be  issued  against  the  principal  and  sureties  by  the  eoort  to 
which  such  warrant  is  returnable  to  enforce  the  final  decree  so  rendered,  or 
upon  appeal,  by  the  appellate  court 

RULE   V. 

Bonds  or  stipulations  in  admiralty  suits  may  be  given  and  taken  in  open 
court,  or  at  chambers,  or  before  any  commissioner  of  the  court  who  is 
authorized  by  the  court  to  take  affidavits  and  bail,  and  depositions  in 
pending  before  the  court. 

RULE    VI. 

In  all  suits  in  personam^  where  bail  is  taken,  the  court  may,  upon 
tion  for  due  cause  shown,  reduce  tlie  amount  of  the  sum  contained  \a  the 
bond  or  stipulation  therefor :  and  in  all  cases  where  a  bond  or  stipnlataon  is 
taken  as  bail,  or  upon  dissolving  an  attachment  of  property  as  aforesaid,  if 
either  of  the  sureties  shall  become  insolvent  pending  the  suit,  new  sureties 
may  be  required  by  the  order  of  the  court  to  be  given,  upon  motbn  and  doe 
proof  thereof. 

RULE    VII. 

In  suits  in  personam,  no  warrant  of  Eurest,  either  of  the  person  or  prop- 
erty of  the  defendant,  shall  issue  for  a  sum  exceeding  five  hundred  dol- 
lars, unless  by  the  special  order  of  the  court  upon  affidavit  or  other  praper 
proof  showing  the  propriety  thereof. 

RULE    VIII. 

In  all  suits  in  rem  against  a  ship,  her  tackle,  sails,  apparel,  foniitare, 
boats,  or  other  appurtenances,  if  such  tackle,  sails,  apparel,  furniture,  hoaH 
or  other  appurtenances  are  in  the  possession  or  custody  of  any  third  per- 
son, the  court  may,  ai\er  a  due  monition  to  such  third  person,  and  a  hea^ 
ing  of  the  cause,  if  any,  why  the  same  should  not  be  delivered  over,  award 
and  decree  that  the  same  be  delivered  into  the  custody  of  the  marshal  or 
other  proper  officer,  if  upon  the  hearing  the  same  is  required  by  law  and 
justice. 

RULE   IX. 
In  all  cases  of  seizure  and  in  other  suits  and  proceedings  in  mst,  the 
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process,  unlera  otherwise  provided  for  by  statate,  shall  be  by  a  warrant  of 
arrest  of  the  ship,  goods  or  other  things  to  be  arrested,  and  the  marshal 
shall  therenpon  arrest  and  take  the  ship,  goods  or  other  things  into  his  pos- 
session for  safe  custody ;  and  shall  cause  public  notice  thereof,  and  of  the 
time  assigned  for  the  return  of  such  process  and  the  hearing  of  the  cause, 
to  be  given  in  such  newspaper  within  the  district  as  the  District  Court  shall 
order,  and  if  there  is  no  newspaper  published  therein,  then  in  such  other 
public  places  in  the  district  as  the  court  shall  direct. 

RULE   X. 

*  In  all  cases  where  any  goods  or  other  things  are  arrested,  if  the  same 
are  perishable,  or  are  liable  to  deterioration,  decay  or  injury  by  being  de- 
tained in  custody,  pending  the  suit,  the  court  may,  upon  the  application  of 
either  party,  in  its  discretion,  order  the  same,  or  so  much  thereof  to  be  sold, 
as  shall  be  perishable  or  liable  to  depreciation,  decay  or  injury,  and  the  pro- 
ceeds, or  80  much  thereof  as  shall  be  a  full  security  to  satisfy  the  decree  to 
be  brought  into  court,  to  abide  the  event  of  the  suit ;  or  the  court  may,  upon 
the  application  of  the  claimant,  order  a  delivery  thereof  to  him  upon  a  due 
appraisement  to  be  had  under  its  direction,  either  upon  the  claimant's  de- 
positing in  court  so  much  money  as  the  court  shall  order,  or  upon  his  giving 
a  stipulation  with  the  sureties  in  such  sum  as  the  court  shall  direct,  to  abide 
by  and  pay  the  money  awarded  by  the  final  decree  rendered  by  the  court 
or  the  appellate  court,  if  any  appeal  intervenes,  as  the  one  or  the  other 
course  shall  be  ordered  by  the  court 

RULE  XI. 

In  like  manner,  where  any  ship  shall  be  arrested,  the  same  may,  upon 
the  application  of  the  claimant,  be  delivered  to  him  upon  a  due  ap- 
praisement to  be  had  under  the  direction  of  the  court,  upon  the  claimant's 
depositing  in  court  so  much  money  as  the  court  shall  order,  or  upon  hie  gi«b> 
ing  a  stipulation  with,  sureties  as  aforesaid  ;  and  if  the  claimant  shall  declii 
any  such  application,  (hen  the  court  may  in  its  discretion,  upon  the  appl 
tioD  i^  either  party,  upon  due  cause  shown,  order  a  sale  of  such  ship  ' 
the  proceeds  thereof  to  be  brought  into  court,  or  otherwise  disposed  of 
may  deem  most  for  the  benefit  of  all  concerned. 

RULE   XII. 

In  all  suits  by  material  men  for  supplies  or  repairs,  or  other  neces- 
oaries  (or  a  foreign  ship,  or  for  a  ship  in  a  foreign  port,  the  libellant  may 
proceed  against  the  ship  and  freight  in  rem,  or  against  the  master  or  the 
owner  alone  in  personam.  And  the  like  proceeding  in  rem  shall  apply  to 
eases  of  domestic  ships,  where  by  the  local  law  a  lien  is  given  to  material 
men  for  supplies,  repairs,  or  other  necessaries. 

RULE   XIII. 
In  all  suits  for  mariners'  wages,  the  libellant  may  proceed  against  the 
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ship,  freight,  and  master,  or  against  tlie  ship  and  freight,  or  agaijwi  the 
owner  or  master  alone  in  persotiam. 

RULE  XIV. 

In  all  suits  for  pilotage,  the  libellant  may  proceed  against  the  ship  aod 
master,  or  against  the  ship,  or  against  the  owner  alone,  or  the  master 
alone,  in  personam. 

RULE   XV. 

In  all  suits  for  damage  by  collision,  the  libellant  may  proceed  agaioit 
the  ship  and  master,  or  against  the  ship  alone,  or  against  the  master  or  the 
owner  alone,  in  personam, 

RULE   XVI. 

In  all  suits  for  an  assault  or  beating  on  the  high  seas  or  elsewhere 
within  the  admiralty  and  maritime  jurisdiction;  the  suit  shall  be  in  persomtm 

only. 

RULE   XVII. 

In  all  suits  against  the  ship  oi  freight  founded  upon  a  mere  mari- 
time hypotliecation,  either  express  or  implied,  of  the  master  for  moneys 
taken  up  in  a  foreign  port  for  supplies  or  repairs,  or  other  necessaries  (or  the 
voyage,  without  any  claim  of  marine  interest,  the  libellant  may  proceed 
either  in  rem,  or  against  the  master  or  the  owner  alone  in  personam, 

RULE    XVIII. 

In  all  suits  on  bottomry  bonds,  properly  so  called,  the  suit  shall 
in  rem  only  against  the  property  hypothecated,  or  the  proceeds  of 
property  in  whosesosver  hands  the  same  may  be  found,  unless  the 
has  without  authority  given  the  bottomry  bond,  or  by  his  fraud  or 
duct  has  avoided  ihe  same,  or  has  subtracted  the  property,  or  unless 
owner  hsis  by  his  own  misconduct  or  wrong  lost  or  subtracted  the  propert)  ~^^ 
in  wliich  latter  case  the  suit  may  be  in  personam  against  the  wrongdoer. 

RULE    XIX. 

In  all  suits   for  salvage,  the  suit  may  be  in  rem  against  the  prof^- 
erty  saved,  or  the  proceeds  thereof  or  in  personam  agoiiMt  the  party  a.C 
whose  request  and  for  whose  benefit  the  salvage  service  has  been  per- 
formed. 

RULE   XX. 

In  all  petitory  or  possessory  suits  between  part  owners  or  adverse  pn>- 
prietors,  or  by  the  owners  of  a  ship  or  the  majority  thereof  against  the 
master  of  a  ship  for  the  ascertiiinment  of  the  title  and  delivery  of  the  pos- 
session, or  for  the  i)ORscsi«ion  only,  or  by  one  or  more  part  owners  agaioit 
the  others  to  obtain  security  for  the  return  of  the  ship  from  any  voyage 
undertaken  without  thoir  cx)nsent,  or  by  one  or  more  part  owners  agaioit 
the  others  to  obtain  posses^sion  of  tlic  ship  for  any  Toyage  upon  giviog 


ADMIRA4.TY  RULES.  343 

security  for  the  safe  return  thereof,  the  process  shall  be  hy  an  arrest  of  the 
ship,  and  by  a  monition  to  the  adverse  party  or  parties  to  appear  and  make 
answer  to  the  suit. 

RULE   XXI. 

in  aU  cases  where  the  decree  is  for  the  pa3mient  of  money,  the  libellant 
may,  at  his  election,  have  an  attachment  to  compel  the  defendant  to  per- 
form the  decree,  or  a  writ  of  execution  in  the  nature  of  a  capias  and  of  a 
Jieri  facias,  commanding  the  marshal  or  his  deputy  to  levy  the  amount 
thereof  of  the  goods  and  chattels  of  the  defendant,  and  for  want  thereof  to 
arrest  his  body  to  answer  the  exigency  of  the  execution.  In  all  other 
eases  the  decree  may  be  enforced  by  an  attachment  to  compel  the  defend- 
ant t#  perform  the  decree :  and  upon  such  attachment  the  defendant  may 
be  arrested  and  committed  to  prison  until  he  performs  the  decree,  or  is 
otherwise  discharged  by  law,  or  by  the  order  of  the  court 

RULE   XXII. 

AU  informations  and  libels  of  information  upon  seizures  for  any  breach 
of  the  revenue  or  navigation  or  other  laws  of  the  United  States,  shall  state 
the  pkxe  of  seizure,  whether  it  be  on  land,  or  on  the  high  seas,  or  on  navi- 
gable waters  within  the  admiralty  and  maritime  jurisdiction  of  the  United 
States ;  and  the  district  within  which  the  property  ia  brought,  and  where 
it  then  is.  The  information  or  b'bel  of  information  shall  also  propound  in 
distinct  articles  the  matters  relied  on  as  grounds  or  causes  of  forfeiture,  and 
aver  the  same  to  be  contrary  to  the  form  of  the  statute  or  statutes  of  tlie 
United  States  in  such  case  provided,  as  the  case  may  require,  and  shall 
eoochide  with  a  prayer  of  due  process  to  enforce  the  forfeiture,  and  to  give 
ootice  to  all  persons  concerned  in  interest  to  appear  and  show  cause  at  the 
return  day  of  the  process  why  the  forfeiture  should  not  be  decreed. 

RULE    XXIII. 

All  libels  in  instance  causes,  civil  or  maritime,  shall  state  the  nature  of 
the  cause,  as,  for  example,  that  it  is  a  cause  civil  and  maritime,  of  contract, 
or  of  tort  or  damage,  or  of  salvage,  or  of  possession,  or  otherwise,  as  the 
case  may  be ;  and  if  the  libel  be  in  rem,  that  the  property  is  within  the 
district ;  and  if  tn  personam,  the  names  and  occupations  and  places  of  resi- 
denee  of  the  parties.  The  libel  shall  also  propound  and  articulate  in  dis- 
tinct articles  the  various  allegations  of  facts,  upon  which  the  libellant  relies 
in  support  of  his  suit,  so  that  the  defendant  may  be  enabled  to  answer  dis- 
tinctly and  separately  the  several  matters  contained  in  each  article ;  and  it 
liiall  ooodude  with  a  prayer  of  the  process  to  enforce  his  rights  in  rem,  or 
an  personam,  (as  the  case  may  require.)  and  for  such  relief  and  redress  as 
the  court  is  competent  to  give  in  the  premises.  And  the  libellant  may  fur- 
ther require  the  defendant  to  answer  on  oath  all  interrogatories  propounded 
by  bim  touching  all  and  singular  the  allegations  in  the  libel  at  the  close  or 
eopclnaion  thereof. 
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RULE   XXIV. 

In  all  informations  and  libels  in  causes  of  admiralty  and  maritnne  j« 
diction,  amendments  in  matters  of  form  may  be  made  at  any  time  on  aiocioo 
to  the  court  as  of  course.  And  new  counts  may  be  filed  and  ameodmeots 
In  matters  of  substance  may  be  made,  upon  motion  at  any  time  beAire  tkt 
final  decree,  upon  such  terms  as  the  court  shall  impose.  And  where  any 
defect  of  form  is  set  down  by  the  defendant  upon  special  exoeptioiML  and  ii 
allowed,  the  court  may,  in  granting  leave  to  amend,  impose  terms  opoo  the 
libellant 

RULE   XXV. 

In  an  cases  of  libels  in  personam,  the  court  may  in  its  discretioii,  npoo  the 
appearance  of  the  defendant,  where  no  bail  has  been  taken  and  no  a^|ach- 
ment  of  property  has  been  made  to  answer  the  exigency  of  the  euit,  raqnira 
the  defendant  to  give  a  stipulation  with  sureties  in  such  sum  as  the  eomt 
■hall  direct,  to  pay  all  costs  and  expenses,  which  shall  be  awarded  againel 
him  in  the  suit  upon  the  final  adjudication  thereof,  or  hy  any  iDterlocatory 
order  in  the  process  of  the  suit. 

RULE  XXVI. 

In  suits  in  rem,  the  party  claiming  the  property  shall  verify  his  ekuB  en 
oath  or  solemn  affirmation,  stating  that  the  claimant,  by  whom  or  on 
behalf  the  claim  is  made,  is  the  true  and  bona  fide  owner,  and  that  no 
person  is  the  owner  thereof  And  where  the  claim  is  put  in  by  an  agent  or 
consignee,  he  shall  also  make  oath,  that  he  is  duly  authorized  thereto  bj 
the  owner,  or  if  the  property  be  at  the  time  of  the  arrest  in  the 
of  the  master  of  a  ship,  that  he  is  tlie  lawful  bailee  thereof  lor  the 
And  upon  putting  in  such  claim,  the  claimant  shall  file  a  stipulatkio  with 
sureties  in  such  sum  as  the  court  shall  direct,  for  the  payment  of  all  ooits 
and  expenses  which  shall  be  awarded  against  him  by  the  final  decree  of 
the  court,  or  upon  an  appeal,  by  the  appellate  court. 

RULE    XXVII. 

In  all  libels  in  causes  of  civil  and  maritime  jurisdk;tH>n,  whether  ta  rtm  or 
in  personam^  the  answer  of  the  defendant  to  the  allegations  in  the  libel  ahill 
be  on  oath  or  solemn  affirmation  ;  and  the  answer  shall  be  full  and  ezplkit 
and  distinct  to  each  separate  article  and  separate  allegation  in  the  Ubel,  k 
the  same  order  as  numbered  in  the  libel ;  and  shall  also  answer  in  like  man- 
ner each  interrogatory  propounded  at  the  close  of  the  libel. 

RULE   XXVIII. 

The  libellant  may  except  to  the  sufficiency  or  fullness  or  distiDCtneM  er 
relevancy  of  the  answer  to  the  artkle  and  interrogatories  in  the  libd ;  and 
if  the  court  shall  adjudge  the  same  exceptions  or  any  of  them  to  be  gooi 
and  valkl,  the  court  shall  order  the  defendant  forthwith,  within  such  tiw^  «§ 
the  court  shall  direct,  to  answor  the  same,  and  may  further  order  the  do- 
(eodant  to  pay  such  costs  as  the  court  shall  adjudge  reasonable. 
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RULE   XXIX. 

ir  the  defendant  shall  omit  or  refuse  to  make  due  answer  to  the  libel  upon 
the  return-day  of  the  process,  or  other  day  assigned  by  the  court,  the  court 
shall  pronounce  him  to  be  in  contumacy  and  default,  and  thereupon  the 
libel  shall  be  adjudged  to  be  taken  pro  confesMO  against  him,  and  the  court 
shall  proceed  to  hear  the  cause  ex  parte^  and  adjudge  therein  as  to  law  and 
justice  shall  appertain.  But  the  court  may  in  its  discretion  set  aside  the  de- 
&ult,  and  upon  the  application  of  the  defendant,  admit  him  to  make  answer 
to  the  libel  at  any  time  before  the  final  hearing  and  decree,  upon  his  pay- 
ment of  all  the  costs  of  the  suit  up  to  the  time  of  granting  leave  therelbr. 

RULE   XXX. 

In  all  cases  where  the  defendant  answers,  but  does  not  answer  fully  and 
expUdtly  and  distinctly,  to  all  the  matters  in  any  article  of  the  libel,  and  ex- 
ception is  taken  thereto  by  the  libellant,  and  the  exception  is  allowed,  the 
eourt  may,  by  attachment,  compel  the  defendant  to  make  further  answer 
thereto,  or  may  dir^t  the  matter  of  the  exception  to  be  taken  pro  confesno 
against  the  defendant,  to  the  full  purport  and  effect  of  the  artk;le  to  which 
it  purports  to  answer,  and  ax  if  no  answer  had  been  put  in  thereto. 

RULE   XXXI. 

The  defendant  may  object  by  his  answer  to  answer  any  allegation  or  in- 
terrogatory contained  in  the  libel,  which  will  expose  him  to  any  prosecution 
or  punishment  for  a  crime,  or  for  any  penalty  or  any  forfeiture  of  his  prop- 
erty for  any  penalty  ofi'ence. 

RULE   XXXII. 

The  defendant  shall  have  a  right  to  require  the  personal  answer  of  the 
libellant.  upon  oath  or  solemn  affirmation,  to  any  interrogatories  which  he' 
may  at  the  close  of  his  answer  propound  to  the  libellant  touching  any  mat- 
ters charged  in  the  libel,  or  touching  any  matter  o(  defence  set  up  in  the 
answer,  subject  to  the  like  exception  as  to  matters  whkh  shall  expose  the 
libellant  to  any  prosecution  or  punishment  or  forfeiture,  as  is  provided  in 
the  3lst  Rule.  In  default  of  due  answer  by  the  libellant  to  such  interroga- 
tories, the  court  may  adjudge  the  libellant  to  be  in  default  and  dismiss  the 
libel,  or  may  compel  his  answer  in  the  premises  by  attachment,  or  take  the 
•abject-matter  of  the  interrogatory  pro  confesso  in  favor  of  the  defendant, 
as  the  court  in  its  discretion  shall  deem  most  fit  to  promote  public  jostke. 

RULE   XXXIII. 

Where  either  the  libellant  or  the  defendant  is  out  of  the  country,  or  un- 
able from  sickness  or  other  casualty  to  make  an  answer  to  any  interroga- 
tory on  oath  or  solemn  affirmation  at  the  proper  tmie,  the  court  may  in  its 
diKi^tion,  in  furtherance  of  the  due  administration  of  justkse,  dispense 
therewith,  or  may  award  a  commissk)n  to  take  the  answer  of  the  defendant 
irheo  and  as  soon  as  it  may  be  practkable. 
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RULE   XXXIV. 

If  any  third  person  shall  intervene  in  any  cause  of  admiraUy  and  mari- 
time jurisdiction  in  rem,  ibr  his  own  interest,  and  he  is  entitled,  aococding  to 
the  course  of  admiralty  proceedings  to  be  heard  for  his  own  interest  thereiii, 
he  shall  propound  the  matter  in  suitable  allegations,  to  which,  if  admitted 
by  the  court,  the  other  party  or  parties  in  the  suit  may  be  required  by  or- 
der of  the  court  to  make  due  answer,  and  such  further  proceedings  rimll  be 
had  and  decree  rendered  by  the  court  therein  as  to  law  and  justice  shall  ap- 
pertain. But  every  such  intervener  shall  be  required,  upon  filing  bis  alle- 
gations, to  give  a  stipulation  with  sureties  to  abide  by  the  final  decree  ren- 
dered in  the  cause,  and  to  pay  all  such  costs  and  expenses  and  damages  as 
shall  be  awarded  by  the  court  upon  the  final  decree,  whether  it  is  rendered 
in  the  original  or  appellate  court. 

RULE   XXXV. 

Stipulations  in  admiralty  and  maritime  suits  may  be  taken  in  open  eoart, 
or  by  the  proper  judge  at  chambers,  or  under  his  or4er,  by  any  commis- 
sk)ner  of  the  court,  who  is  a  standing  commissioner  of  the  court,  and  is  now 
by  law  authorized  to  take  affidavits  and  bail,  and  also  depositions  in  civil 
causes  pending  in  the  courts  of  the  United  States. 

RULE   XXXVI. 

Exoeptwns  may  be  taken  to  any  libel,  allegatk>n  or  answer  Ibr  sorpla- 
sage,  irrelevancy,  impertinence  or  scandal,  and  if,  upon  reference  to  a  mas- 
ter, the  exceptbn  shall  be  reported  to  be  so  objectionable,  and  allowed  by 
the  court,  the  matter  shall  be  expunged  at  the  cost  and  expense  of  the 
party  in  whose  libel  or  answer  the  same  is  found. 

RULE    XXXVII. 

In  cases  of  foreign  attachment,  the  garnishee  shall  be  required  to  answer 
on  oath  or  solemn  afiinnation,  as  to  the  debts,  credits  or  efiects  of  the  de- 
fendant in  his  hands,  and  to  such  interrogatories  touching  the  same  as  may 
be  propounded  by  the  libellant;  and  if  he  shall  refuse  or  neglect  so  to  do, « 
the  court  may  award  compulsor}-  process  in  personam  against  him.     If 
admit  any  debts,  credits  or  etTects.  the  same  shall  be  hekl  in  his  bands  lisl 
to  answer  the  exigency  of  the  buit. 

RULE    XXXVIII. 

In  cases  of  mariners^  wages,  or  bottomry,  or  salvage,  or  other 
ings  in  rem,  where  freight,  or  other  proceeds  of  property  are  attached  to 
are  bound  by  the  suit,  which  arc  in  the  hands  or  possession  of  any  persor 
tlie  court  may,  upon  due  application  by  petition  of  the  party  interested, 
quire  the  party  charged  with  the  possession  thereof  to  appear  and 
cause,  why  the  same  should  not  be  brought  into  court  to  answer  the 
geocy  of  the  suit ;  and  if  no  sufficient  cause  be  shown,  the  court  may 
the  mme  to  be  brought  into  court  to  answer  the  exigency  of  the  suit, 
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upon  failure  of  the  party  to  comply  wiih  the  order,  may  award  an  attach- 
ment or  other  compulsive  process  to  compel  obedience  thereto. 

RULE   XXXIX. 

If  in  any  admiralty  suit,  the  libellant  shall  not  appear  and  prosecute  his 
suit  according  to  the  course  and  orders,  of  the  court,  he  shall  be  deemed  in 
default  and  contumacy,  and  the  court  may,  upon  the  application  of  the  de- 
fendant, pronounce  the  suit  to  be  deserted,  and  the  same  may  be  dismissed 
ith  coats. 

RULE   XL. 

The  court  may  in  its  discretion,  upon  the  motion  of  the  defendant  and 
e  payment  of  costs,  rescind  the  decree  in  any  suit  in  which  on  account  of 
is  contumacy  and  default  the  matter  of  tlie  libel  shall  have  been  decreed 
^^  .gainst  him,  and  grant  a  rehearing  thereof,  at  any  time  within  ten  days 
^s^iVer  the  decree  has  been  entered,  the  defendant  submitting  to  such  further 
^^  rders  and  terms  in  the  premises  as  the  court  may  direc:. 

RULE   XLI. 

All  sales  of  property  under  any  decree  in  admiralty  shall  be  made  by  the 

^c^oarabal  or  his  deputy,  or  other  proper  officer  assigned  by  tlie  court,  where 

"^^  he  marshal  is  a  party  in  interest,  in  pursuance  of  the  orders  of  the  court ; 

^^nd  the  proceeds  thereof,  when  sold,  shall  be  forthwith  paid  into  the  regis- 

'^.ry  of  the  court  by  the  officer  making  the  sale,  to  be  disposed  of  by  the 

^Soart  according  to  law. 

RULE   XLII. 

All  moneys  paid  into  the  registry  of  the  court  shall  be  deposited  in  some 
^NLok  designated  by  the  court,  and  shall  be  so  deposited  in  the  name  of  the 
^ouit,  and  shall  not  be  drawn  out  except  by  a  check  or  checks  signed  by  a 
^udge  of  the  court,  and  countersigned  by  the  clerk,  stating  on  whose  ac- 
count and  for  whose  use  it  is  drawn,  and  in  what  suit  and  out  of  what  fund 
In  particalar  it  is  paid.  The  clerk  shall  keep  a  regular  book  containing  a 
memorandum  and  copy  of  all  the  checks  so  drawn  and  the  date  thereof. 

RULE   XLIII. 

Any  person  having  an  interest  in  any  proceeds  in  the  registry  of  the 
court,  shall  have  a  right  by  petition  and  summary  proceedings  to  intervene 
per  interesse  suo,  for  a  delivery  thereof  to  him  ;  and  upon  due  notice  to  tlie 
adverse  parties,  if  any,  the  court  shall  and  may  proceed  summarily  to  hear 
and  decide  thereon,  and  to  decree  therein  according  to  law  and  justke ;  and 
if  such  petitk>n  or  claim  shall  be  deserted,  or  upon  a  hearing  be  dismissed, 
the  court  may  in  its  discretion  aw^ard  costs  against  the  petitioner  in  favor  of 
the  adverse  party. 

RULE   XLIV. 
In  cases  where  the  court  shall  deem  it  expedient  or  necessary  for  the  pur- 
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poses  of  justice,  the  court  may  refer  any  mafters  arising  in  the  progr«. 
the  suit  to  one  or  more  commissioners,  to  be  appointed  by  the  court,  to  bear 
the  parties  and  make  report  therein.  And  such  commissioner  or  coaimi»- 
sioners  shall  have  and  possess  all  the  powers  in  the  premises  which  are 
usually  given  tp  or  exercised  by  masters  in  chancery  in  referenee  to  them, 
including  the  power  to  administer  oaths  to  and  examine  the  parties  and  wit- 
nesses touching  the  premises. 

RULE  XLV. 

All  appeals  from  the  district  to  the  circuit  court  must  be  made  while  the 
court  is  sitting,  or  within  such  other  period  as  shall  be  designated  by  the 
district  court  by  its  general  rules,  or  by  an  order  specially  made  in  the  par- 
ticular suit. 

RULE   XLVI. 

In  all  cases  not  provided  for  by  the  foregoing  rules,  the  district  and  circuit 
courts  are  to  regulate  the  practice  of  said  courts  respectively,  in  such  man- 
ner as  they  shall  deem  most  expedient  for  the  due  administration  of  justice 
it\  suits  in  admiralty. 

RULE   XLVIl. 

These  rules  shall  be  in  force  in  all  the  circuit  and  district  courts  of  the 
United  States  from  and  aAer  the  first  day  of  September  next 

It  is  ordered  by  the  court,  that  the  foregoing  rules  be  and  they  are 
adopted  and  promulgated  as  rules  for  the  regulation  and  government  of  the 
practice  of  the  circuit  courts  and  district  courts  of  the  United  States  in  suiti 
in  admiralty  on  the  instance  side  of  the  courts ;  and  that  the  reporter  of  the 
court  do  cause  the  same  to  be  published  in  the  next  volume  of  his  reports ; 
and  that  he  do  cause  such  additional  copies  thereof  to  be  published,  as  be 
may  deem  expedient  for  the  due  information  of  the  bar  and  bench  in  the 
respective  districts  and  circuits. 

'        SC<'SKMB  CoCKf  t.V  TJAK  U?IITEdSTATKS— Pi.CP 

Tbst  lii«  fotlowl-iK  rai^plsamiul   rs>ssbs  sdd^tJL 
tho  tdls*  hsr«'  itu  0  adopted  bj  Ihli  eoui:  for  r*|;i\ 
tias  proc«edir.(;«  i-x  a-i«traUy  i    In  pM  MfU  in  iht  w 
.  am  «h«ra  »  aiapja   wsiraatofarrOTi  )!ra*i   &q  1 
e  ;«cGted,  baf I .   ^'1  be  taken  bj  tb«  marMh&l  ab J   \ 
cjartlnibDsa  ea-Mvniyla   whtsh  it  b  fsq«ff*4  A 
tiisHwioftba  rata  wbara  aa  arrest  Is  sarfa  «p  Vj 
fftsillaror  analagaai  procesi  ImSac  tnm  tks  lUil 
•oarta. 

Au4  JqiprlsonmoAt  for  debt,  ea  pracMi  iMoiac  c  bt 
Oitho  admiralty  coDrt,  U  abolished  in  allMSSSvbcr*. 
b/  the  Um§  ofihtt  itaU  in  waieh  Us  aeaii  Is  Ulu. 
iapr'-maflMat  for  dabt  ba«  be«a  or  tbalt  bs  harMl.rr 
abulwhad..apMi  lAmMar  or  aaalagoM  arasssi  imm-^s 
r*oin  a  ftata  seatt, 

Tba  twaaty-savtnth  rait  iha'*  not  apply  la  sa<e* 
wli^ro  ibe  puoi  or  valQt  io  dupuls  daas  aat  «xsev-i 
it'ij  do* 'an  exolc«iTa  of  coits,  saltM  lbs  diiuiti 
court  aba**  ba  of  opin*oa  that  tbs  srissidl^t  pr« 
faribad  by  thai  rata  are  nasMsary  for  Iks  v««ysss  of 
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>,  AUr«r.aidparl9orraIesbafatafbi«a4splsdtl«-  • 
eoriiitsu  wlU  tbis  order,  are  becaby  rsssaM  aaU  j 
arnv*Ud  I 

CBaMcsaT  ai  LB  — Ordaiad.  Tbal  tba  foctieib  , 
wls»  beescaTare  adapted  aad  p.a— toilsd  k^  ibii ; 
ooarteiSMortba  rvl]ea#peast*astaeiiHlai«eMJ  [ 
Hiihs sinait oaaits,  ba wad  tksaMsli  i«i|r  ^ '^ 
pealed  aadaanaliod.  And  It  shall  1  >■»•''     "^ 
eespwy  to  tiNsfsgsls  a  deftaiivis,  ni<i» 
ilsaliil/f  ^silay  elstssisat  <i  •■-    *^ 
-sMplBiaaM  dseha  1 4a  sa^  ^-  -  »>- 
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RULES  OF  THE  SUPREME  COURT. 


RULES  OF  THE   PRACTICE   OF   THE    SUPREME  COURT 

OF  THE  UNITED  STATES. 


RULES  AND  ORDERS. 


1. —February  3,  1790. 

Ordered,  That  John  Tucker,  Esq.,  of  Boston,  be  the  Clerk  of  this  Court. 
That  he  reside  and  keep  his  office  at  the  seat  of  the  National  Govern- 
meot,  and  that  he  do  not  practice  either  as  an  Attorney  or  Counsellor  in 
Court  while  he  shall  continue  to  be  Clerk  of  the  same. 


2.— February  5, 1790. 

Ordered,  That  (until  further  orders)  it  shall  be  requisite  to  the  admission 
of  Attorneys  or  Counsellors  to  practice  in  this  Court,  that  they  shall  have 
beeo  inch  for  three  years  past  in  the  Supreme  Court  of  the  State  to  which 
they  respectively  belong,  and  that  their  private  and  professional  character 
timSi  appear  to  be  fair. 

3.— February  5,  1790. 

Ordered,  That  Counsellors  shall  not  practice  as  Attorneys,  nor  Attorneys 
as  Counsellors,  in  this  Court    {See  Rule  14.) 

4. — February  5,  1790. 

Ordered,  That  they  shall  respectively  take  the  following  oath,  viz :  ^  I 

do  solemnly  swear  that  I  will  demean  myself  (as  an  At- 
torney or  Counsellor  of  the  Court)  uprightly,  and  according  to  law ;  and 
timi  I  will  support  the  Constitution  of  the  United  States."    {See  Rule  6.) 

5. — Febryaby  5,  1790. 

Ordered,  That  (unless  and  until  it  shall  otherwise  be  provided  by  law) 
all  process  of  this  Court  shall  be  in  the  name  of  the  President  of  the  United 

States. 

6. — February  7,  1791. 

Ordered,  That  the  Counsellors  and  Attorneys  admitted  to  practice  in  this 
Court,  ttah  take  either  an  oath,  or  in  proper  cases,  an  affirmatbn,  of  the 
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tenor  prescribed  by  the  rule  d*  this  Court  on  that  subject,  made  February 
Term,  1790,  viz :  ^*  I,  do  solemnly  swear,  (or  affirm,  at  the 

case  may  be,)  that  I  will  demean  myself,  as  an  Attorney  or  Counsellor  of 
this  Court,  uprightly,  and  according  to  law ;  and  that  I  will  support  the 
Constitution  of  tiie  United  States." 

7.— August  8, 1791. 

The  Chief  Justice,  in  answer  to  the  motion  of  the  Attorney  General,  made 
yesterday,  informs  him  and  the  Bar,  that  this  Court  consider  the  practice  of 
the  Courts  of  King's  Bench,  and  of  Chancery,  in  England,  as  affording  oat- 
lines  for  the  practice  of  this  Court ;  and  that  they  will,  from  time  to  time, 
make  such  alterations  therein  as  circumstances  may  render  necessary. 

8. — February  4,  1795. 

The  Court  gave  notice  to  the  gentlemen  of  the  Bar,  that  hereafler  they 
will  expect  to  be  furnished  with  a  statement  of  the  material  points  of  the 
cajse  from  tlie  Counsel  on  each  side  of  a  cause.     (See  Rule  29.) 

9.— February  17,  1795. 

The  Court  declared,  that  all  evidence  on  motion  for  a  discharge  upoo 
bail  must  be  by  way  of  depositiany  and  not  viva  voce. 

10.— August  12,  1796. 

Ordered^  That  when  process  at  Common  Law,  or  in  Equity,  shall  isBoe 
against  a  State,  the  same  shall  be  served  on  the  Governor,  or  Chief  Execu- 
tive Magistrate,  and  Attorney  General  of  such  State. 

Ordered,  That  process  of  subpoena,  issuing  out  of  this  Court,  in  any  suit 
in  Equity,  shall  be  served  on  the  defendant  sixty  days  before  the  return 
day  of  the  said  process  ;  and  further,  that  if  the  defendant,  on  such  service 
of  the  subpoena,  shall  not  appear  at  the  return  day  contuined  therein,  the 
complainant  shall  be  at  liberty  to  proceed  ex  parte. 

11.— February  13,  1797. 

It  is  ordered  by  the  Court,  that  the  Clerk  of  the  Court  to  which  any  wnt 
of  error  shall  be  directed,  make  return  of  the  same,  by  transmitting  a 
true  copy  of  the  record,  and  of  all  proceedings  in  the  cause,  under  his  hand 
and  the  seal  of  tlie  Court.     {See  Rule  35.) 

12.— August  7,  1797. 

It  is  ordered  by  the  Court,  that  no  record  of  the  Court  be  suffered  by  the 
Clerk  to  be  taken  out  of  his  office,  but  by  the  consent  of  the  Court ;  other- 
wise, to  be  responsible  for  it.     (See  Rule  35.) 

13.— August  15.  1800. 

IN  the  case  op  course  vs.   stead's  executors. 

Ordered,  That  the  plaintiff  in  error  be  at  liberty  to  show,  to  the  satisfac- 
tion of  this  Court,  that  the  matter  in  dispute  exceeds  the  sum  or  \'alue  ol 
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oouid  doliars,  ezcJusive  of  costs ;  this  to  be  made  appear  by  afiida- 
days'  notice  to  the  opposite  party,  or  their  Counsel  in 
u 
as  to  affidavits  to  be  be  mutual. 

14.— August  12,  1801. 

'*i,  That  Counsellors  may  be  obtained  as  Attorneys  in  this  Court 
ig  the  usual  oath.     (See  Rule  3.) 

15. — December  9, 1801. 

ordered,  That  in  every  case  where  the  defendant  in  error  fails  to 
the  plaintiff  may  proceed  ex  parte.'    {See  Rules  19  and  30.) 

16.— February  Term,  1803. 

ordered.  That  where  the  writ  of  error  issues  within  thirty  days  be- 
t  meeting  of  the  Court,  the  defendant  in  error  is  at  liberty  to  enter 
sarance,  and  proceed  to  trial  3  otherwise,  the  cause  must  be  contin- 
ue Rules  19  and  30.) 

« 

17.— February  Term,  1803. 

cases  where  a  writ  of  error  shall  delay  the  proceedings  on  the  judg- 
'  the  Circuit  Court,  and  shall  appear  to  have  been  sued  out  merely 
y,  damages  shall  be  awarded,  at  the  rate  of  ten  per  centum  per  an- 
the  amount  of  the  judgment.     (  See  Rule  20. ) 

18.— February  Term,  1803. 

dK  cases,  where  there  exists  a  real  controversy,  the  damages  shall 
at  the  rate  of  six  per  centum  per  annum.  In  both  cases  the  interest 
computed  as  part  of  the  damages.     (See  Rule  20.) 

19.— February  Term,  1806. 

luses,  the  records  in  which  shall  be  delivered  to  the  Clerk  on  or  be- 
sixth  day  of  a  term,  shall  be  considered  as  for  trial  in  the  course  of 
Qou  Where  the  record  shall  be  delivered  afler  the  sixth  day  of  that 
ther  party  will  be  entitled  to  a  continuance.  In  all  cases  where  a 
error  shall  be  a  supersedeas  to  a  judgment  rendered  in  any  Circuit 
>f  the  United  States,  except  that  for  the  District  of  Columbia,  at 
rty  days  previous  to  the  commencement  of  any  term  of  this  Court, 
be  the  duty  of  the  plaintiff  in  error  to  lodge  a  copy  of  the  record  with 
rk  of  this  Court  within  the  first  six  days  of  the  term  ;  and  if  he  shaM 
I  do,  the  defendant  in  error  shall  be  permitted  aflerwards  to  lodge 
tf  the  record  with  the  Clerk,  and  the  cause  shall  stand  for  trial  in 
iner  as  if  the  record  had  come  up  within  the  first  six  days ;  or  he 
producing  a  certificate  from  the  Clerk,  stating  the  cause,  and  that 
f  error  has  been  sued  out,  which  operates  as  a  supersedeas  to  the 
it,  have  the  said  writ  of  error  docketed  and  dismissed.    This  rule 
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■hall  apply  to  all  judgments  rendered  by  the  Court  lor  the  Diitriet  of  Col- 
umbia at  aoy  time  prior  to  a  session  of  this  Court. 

In  cases  not  put  in  issue  at  the  August  term,  it  shall  be  the  doty  of  the 
plaintiflf  in  error,  if  errors  shall  not  have  been  assigned  in  the  Court  below, 
to  assign  them  in  this  Court  at  the  commencement  of  the  term,  or  ao  soon 
thereafter  as  the  record  shall  be  filed  with  the  Clerk,  and  the  cause  plaeed 
on  the  docket ;  and  if  he  shall  fail  so  to  do,  and  shall  also  fail  to  assign  them 
when  the  cause  shall  be  called  for  trial,  the  writ  of  error  may  be  dismissfd 
at  his  costs ;  and  if  the  defendant  shall  refuse  to  plead  to  issue,  and  the 
cause  shall  be  called  for  trial,  the  court  may  proceed  to  hear  an  argument 
on  the  part  of  the  plaintiff,  and  to  give  judgment  according  to  the  right  of 
the  cause  ;  and  that  where  there  is  no  appearance  for  the  plaintiff  in  error, 
the  defendant  may  have  the  plaintiH'  called,  and  dismiss  the  writ  of  error ; 
or  may  open  tiie  record,  and  pray  for  an  affirmance.  In  such  a  camc9tis 
go  of  course,    Montalet  vs,  Murray.    (Ste  Rides  30  and  43.) 

20.— February  Term,  1807. 

It  if  ordered^  That  where  damages  are  given  by  the  rule  passed  in  Frfn 
niary  term,  1803,  the  said  damages  shall  be  calculated  to  the  day  of  the 
affirmance  of  the  judgment  in  this  Court.     {See  Rules  17  and  18.) 

21— February  Term,  1808. 

1st.  Ordered^  That  all  parties  of  this  Court,  not  being  reskients  of  the 
United  States,  shall  give  security  for  the  costs  accruing  in  this  Court,  to  be 
entered  on  the  record. 

2d.  Ordered^  That  upon  the  Clerk  of  this  Court  producing  satisfactory 
evidence,  by  affidavit,  or  the  acknowledgment  of  the  parties  or  their  sureties, 
of  having  served  a  copy  of  the  bill  of  costs  due  by  them  respectively,  in  this 
Court,  on  such  parties  or  their  sureties,  an  attachment  shall  issue  against 
such  parties  or  sureties  respectively;  to  compel  payment  of  the  said 


22.— February  Term,  1810. 

Ordered^  That  upon  the  reversal  of  a  judgment  or  decree  of  the  Circuit 
Court,  the  party  in  whose  favor  the  reversal  is  shall  recover  his  costs  in  the 
Circuit  Court. 

23  —February  Term,  1812. 

//  is  ordered,  That  only  two  Counsel  be  permitted  to  argue  Tor  each 
ty,  plaintitf  and  defendant,  in  a  cause. 

24.— February  Term,  1812. 

There  having  been  two  Associate  Justices  of  the  Court  appointed 
its  last  session,  //  is  ordered,  that  the  following  allotment  be  made  to  the 
Chief  Justice  and  the  Associate  Justices  of  the  said  Supreme  Court,  amoiy 
the  circuits,  agreeably  to  the  act  of  Congress  in  such  case  made  and  pfo- 
vide<f ;  and  that  such  allotment  be  entered  on  record,  vix : 

For  the  first  circuit — the  Hon.  Joseph  Story. 
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^Forthe  second  circtiit— the  Hon.  Brockholst  Livingston. 
Tot  the  third  circuit— the  Hon.  Boshrod  Washington. 
Pot  the  fourth  circuit— the  Hon.  Gabriel  Ddvall. 
l?of  the  fiAh  circuit — the  Hon.  John  Marshall,  C.  /. 

For  the  sixth  circuit — the  Hon.  William  Johnson. 

For  the  8e?enth  circuit — the  Hon.  Thomas  Todd. 

25.— February  Term,  1816. 

//  is  ordered  by  the  Court,  That  in  all  cases  where  further  proof  is  order- 
by  the  Court,  the  depositions  which  shall  be  taken  shall  be  by  a  corn- 
Co  be  issued  from  this  Court,  or  from  any  Circuit  Court  of  the  Uni« 
States.     (See  Rule  27.) 

26.— February  Term,  1817. 

Whenever  it  shall  be  necessary  or  proper,  in  the  opinion  of  the  presiding 
J^^^  dge  in  any  Circuit  Court,  or  District  Court  ezercisiog  Circuit  Court  jurich 
J^tion,  that  original  papers  of  any  kind  should  be  inspected  in  the  Supreme 
upon  appeal,  such  presiding  judge  may  make  such  rule  or  order  for 
le  safe  keeping,  transportiDg,  and  return  of  such  original  papers,  as  to  him 
ly  seem  proper ;  and  this  Court  will  receive  and  consider  such  original 
ipers  in  connection  with  the  transcript  of  the  proceedings. 

27.— February  Term,  1817. 

Iq  aU  cases  of  admiralty  and  maritime  jurisdiction,  where  new  evidence 

^iiall  be  admissible  in  this  Court,  the  evidence  by  testimony  of  witnesses 

^ball  be  taken  under  a  commission  to  be  issued  from  this  Court,  or  from  any 

Qrenit  Court  of  the  United  States,  under  the  direction  of  any  judge  thereof; 

mud  DO  such  commission  shall  issue  but  upon  interrogatories  to  be  filed  by 

Iba  p^rty  applying  for  the  commission,  and  notice  to  the  opposite  party  or 

kii  agent  or  attorney,  accompanied  with  a  copy  of  the  interrogatories  so 

filed,  to  file  cross  interrogatories  within  twenty  days  from  the  servke  of  such 

notice :  Provided^  however,  that  nothing  in  this  rule  shall  prevent  any  par* 

ty  from  giving  oral  testimony  in  open  court  in  cases  where,  by  law,  it  is 

admMnble.    (  See  Rule  25. ) 

28.— Febbuary  Term,  1821. 

Whenever,  pending  a  writ  of  error  or  appeal  in  this  Court,  either  party 
■hall  die,  the  proper  representatives  in  the  personalty  or  realty  of  the  de* 
ceaaed  party,  according  to  the  nature  of  the  case,  may  voluntarily  come  in 
and  be  admitted  parties  to  the  suit,  and  thereupon  the  cause  shall  be  heard 


*Tbd  Honorable  Smith  Thompson  having  bs«n  appointed  Associate  Jnstios  of 
tlis  Sapreme  Coart,  in  the  place  of  the  Honorable  Brockholst  LrnNoiToir,  de« 
ossasit,  Ihs  PraskJent  of  the  United  States  assigrned  to  him  the  second  eirauit,  by 
inMnunsnt  dated  the  day  of 

A.  D.  one  thousand  eight  hundred  and  twenty -three. 

4  if 
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and  determined  as  in  other  caaes ;  and  if  such  repmeDtativM  thai!  not  irol- 
nntarily  become  parties,  then  the  other  party  may  auggot  the  death  oo  the 
record,  and  thereupon,  upon  motion,  obtain  an  order,  that  milMi  endi  rq^ 
reaentatives  shall  become  parties  within  the  first  ten  days  of  the  fwiing 
term,  the  party  moving  for  such  order,  if  defendant  in  error,  ehall  be  enti- 
tled to  have  the  writ  of  error  or  appeal  dismiswd ;  and  if  the  party  m 
ing  shall  be  plaintiff  in  error,  he  shall  be  entitled  to  open  the  reoofd,  and 
hearing  have  the  same  reversed  if  it  be  erroneous:  Providei^  Aipsst, 
a  copy  of  every  such  order  shall  be  printed  in  some  newspaper  at  the 
of  Government  in  which  the  laws  of  the  United  States  shall  be  printed  by 
authority,  for  three  successive  weeks,  at  least  sixty  days  before  the  begin- 
ning of  the  term  of  the  Supreme  Court  then  next  ensuing. — March  8, 1821. 

29.— February  Term,  1821. 

Ordered,  After  the  present  term  no  cause  standing  for  argument  w31  be 
heard  by  the  Court  until  the  parties  shall  have  famished  the  coart 
printed  brief  or  abstract  of  the  cause,  containing  the  substance  of  all  the 
terial  pleadings,  facts,  and  documents  on  which  the  parties  rely,  and  the 
points  of  law  and  fact  intended  to  be  presented  at  the  argnment. — MarrA 
10,1821.     (See  Rule  8.) 

30.— February  Term,  1821. 

In  all  cases  where  a  writ  of  error  or  an  appeal  diall  be  brought  to  this 
Court  from  any  judgment  or  decree  rendered  thirty  days  before  the  term  lo 
which  such  writ  of  error  or  appeal  shall  be  returnable,  it  shall  be  the  doty 
of  the  plaintiff  in  error,  or  appellant,  as  the  case  may  be,  to  dodnt  the 
cause,  and  file  the  record  thereof  with  the  Clerk  of  this  Court  within  the 
first  six  days  of  the  term ;  on  failure  to  do  which,  the  defendant  in  error«  er 
appellee,  as  the  ca^e  may  be,  may  docket  the  cause,  and  file  a  copy  of  the 
record  with  the  Clerk,  and  tliereupon  the  cause  shall  stand  for  trial  m  tta 
manner  as  if  the  record  had  been  duly  filed  within  the  first  six  days  ef  the 
term ;  or  at  his  option  he  may  have  the  cause  docketed  and  dismissed,  opso 
producing  a  certificate  from  the  Clerk  of  the  Court  wherein  the  judgmeaC 
or  decree  was  rendered,  stating  the  cause,  and  certifying  that  such  writ  of 
error  or  appeal  had  been  duly  sued  out  and  albwed. — March  14, 1811. 
(See  Rules  19  and  A3.) 

31.— March  U,  1823. 

No  cause  will  hercaAer  be  heard  until  a  complete  record,  oontainiiiif  ia 
itself,  without  reiercnce  aliunde^  all  the  papers,  exhibits,  depoatioiis^  and 
other  proceedings  which  are  necessar}-  to  the  hearing  in  this  Court,  shall  be 

filed.    {See  Rule  \\.) 

32.— Febritary  Term,  1824. 

No  eertbrari  for  diminution  of  the  record  shall  be  hereafter  awarded  m 
any  cause,  unless  a  motion  therefor  shall  be  made  in  writing,  and  the  feeH 
on  which  the  same  is  founded  shall,  if  not  admitted  by  the  other  party,  he 
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verified  by  affidavit  And  all  motiona  for  such  certiorari  shall  be  made  at 
tho  first  term  of  the  entry  of  the  cause ;  otherwise,  the  same  shall  Dot  be 
gniDted,  Ymleas  upon  special  cause  showa  to  the  Court,  accounting  satlsfacto- 
lOy  for  the  delay. 

33.— Febbdary  Term,  1824. 

In  aU  cases  of  equity  and  admiralty  jurisdiction  heard  in  tliis  Court,  no 
rfijeetioa  shall  hereafter  be  allowed  to  be  taken  to  the  admissibility  of  any 
Iqporitioii,  deed,  grant,  or  other  exhibit  found  in  the  record  as  evidence,  un- 
9m  objection  was  taken  thereto  in  the  Court  below  and  entered  of  record  ; 
at  the  same  shall  otherwise  be  deemed  to  have  been  admitted  by  consent 

34.— February  Term,  1824. 

(^Rescinded.) — On  Saturday  of  each  week  during  the  sitting  of  the  Court, 
botions  in  cases  not  required  by  the  rules  of  the  Court  to  be  put  upon  the 
shall  be  entitled  to  preference,  if  such  motions  shall  be  made  before 
Court  shall  have  entered  upon  the  hearing  of  a  cause  upon  the  docket. 
BuU50.) 

35. — February  Term,  1825. 

Ordered,  That  aAer  the  present  term  no  original  record  shall  be  taken 
«m  the  Supreme  Court  Room,  or  from  the  office  of  the  Clerk  of  this  Court 
"Fehmary  19.     (See  Rule  12.) 

36.— January  Term,  1830. 

Tbe  Court,  on  the  second  day  in  each  term  hereaAer,  will  commence 
aHiqg  the  cases  lor  argument  in  the  orcfer  in  which  they  stand  on  the  dock- 
^  and  proceed  from  day  to  day  during  the  term,  in  the  same  order ;  and  if 
m  parties,  or  either  of  them,  shall  be  ready  when  the  case  is  called,  the 
want  will  be  heard ;  and  if  neither  party  shall  be  ready  to  proceed  in  the 
rupmnent,  the  cause  shall  go  down  to  the  foot  of  the  docket,  unless  some 
ood  and  satisfactory  reason  to  the  contrary  shall  be  shown  to  the  Court 
*hat  ten  causes  only  shall  be  considered  as  liable  to  be  called  on  each  day 
ofin^  the  term,  including  the  one  under  argument,  if  the  same  shall  not  be 
MMdoded  on  the  preceding  day.  No  cause  shall  be  taken  up  out  of  the 
Ml  the  docket,  or  be  set  down  for  any  particular  day,  except  under 
and  peculiar  circumstances  to  be  shown  to  the  Court  Every  cause 
'hieh  diall  have  been  twice  called  in  its  order,  and  passed,  and  put  at  the 
of  of  the  docket,  shall,  if  not  again  reached  during  the  term  it  was  called, 
I  eootiniied  to  the  next  term  of  the  court. 

37.— January  Term,  1S31. 

1.  In  all  cases  the  Clerk  shall  take  of  the  plaintiff  a  bond  with  competent 
aeority,  to  respond  to  costs,  in  the  penalty  of  two  hundred  dollars ;  or  a 
spoflite  of  that  amount  to  be  placed  in  bank  subject  to  his  drafl. 

2.  In  all  cases  the  Clerk  shall  have  fifleen  copies  of  the  records  printed 
vr  die  Coart,  provided  the  Oovernment  will  admit  the  item  in  the  expenses 
fthe  Court 
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3.  In  all  cases  the  Clerk  shall  deliver  a  copy  of  the  printed  record  to 
party.  And  ia  cases  of  dismissioD  (except  for  want  of  jurisdictkMi)  or  affir- 
mance, one  copy  of  the  record  shall  be  taxed  against  the  phiintiff,  wfaieh 
charge  includes  the  charge  for  the  copy  furnished  him. 

In  case  of  reversal  and  dismissbn  for  want  of  jurisdiction,  each  party  diall 
be  charged  with  one*half  the  legal  fees  for  a  copy. 

38.— January  Term,  1832. 

It  is  ordered  by  the  Court,  That  hereaAer,  the  Judges  of  the  Circuit  and 
District  Courts  do  not  allow  any  bill  of  exceptions,  which  shall  contain  the 
charge  of  the  Court  at  large  to  the  jury  in  trials  at  common  law,  upon  any 
general  exception  to  the  whole  of  such  charge.  But  that  the  party  ex- 
cepting be  required  to  state  distinctly  the  several  matters  of  law  in  todi 
charge  to  which  he  excepts ;  and  that  such  matters  of  law,  and  those  only, 
be  inserted  in  the  bill  of  exceptions,  and  allowed  by  the  Court. 

39.— January  Term,  1833. 

1.  7/  is  ordered  by  the  Court,  That  during  the  session  of  the  Court, 
gentleman  of  the  bar  having  a  cause  on  the  docket,  and  wishing  to  use 
book  or  books  in  the  Law  Library,  shall  be  at  liberty,  upon  applicatioD 
the  Clerk  of  the  Court,  to  receive  an  order  to  take  the  same  (not 
at  any  one  time  three)  from  the  Library,  he  being  thereby  respoosiUe 
the  due  return  of  the  same  within  a  reasonable  time,  or  when  required 
the  Clerk.    And  it  shall  be  the  duty  of  the  Clerk  to  keep,  in  a  book 
that  purpose,  a  record  of  all  books  so  delivered,  which  are  to  be 
against  the  party  receiving  the  same.     And  in  case  the  same  shall  not 
so  returned,  the  party  receiving  the  same  shall  be  responsible  for,  and 
feit  and  pay  twice  the  value  thereof;  as  also  one  dollar  per  day  lor 
day's  detention  beyond  the  limited  time. 

2.  It  is  ordered  by  the  Court,  That  during  the  session  of  the  Court,  an 
Judge  thereof  may  take  from  the  Law  Library  any  book  or  books  he 
think  proper,  he  being  responsible  for  the  due  return  thereof. 

40.— January  Term,  1833. 

Whereas,  It  has  been  represented  to  the  Court,  that  it  would  io 
cases  accommodate  Counsel,  and  save  expense  to  parties,  to  submit  cm 
upon  printed  arguments.     It  is  therefore 

Ordered,  That  in  all  cases  brought  here  on  appeal,  writ  of  error,  or 
wise,  the  Court  will  receive  printed  arguments,  if  the  Counsel  on  either 
both  sides  shall  chose  so  to  submit  the  same.    {See  Rules  44  and  51.) 

41.— 1834. 

Ordered,  That  the  original  opinions  of  the  Court,  delivered  to  the  re] 
er,  be  filed  in  the  office  of  the  Clerk  of  the  Court  for  preservation  as 
as  the  volume  of  Reports  lor  the  term,  at  whkh  they  are  delivered,  shall  be 
pubtiahed. 
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42  —1835. 

Ail  the  opioioDB  delivered  by  the  Court  since  the  commencement  of  the 
shall  be  fonhwith  delivered  over  to  the  Clerk  to  be  recorded. 

And  all  opinions  hereafler  delivered  by  the  Court  shall  immediately,  up- 

the  delivery  thereof,  be  in  like  manner  delivered  over  to  the  Clerk  to  be 
reeorded.  And  it  shall  be  the  duty  of  the  Clerk  to  cause  the  same  to  be 
^irthwith  recorded,  and  to  dehver  the  originals  with  a  transcript  of  the  judg- 
ment or  decree  of  the  Court  thereon  to  the  reporter,  as  soon  as  the  same 
shall  be  recorded. 

And  all  the  opinions  of  the  Court,  as  far  as  practicable,  be  recorded  during 
^the  term,  so  that  the  publication  of  the  reports  may  not  be  delayed  thereby. 

43.— 1835. 

1.  Id  all  cases  where  a  writ  of  error,  or  an  appeal,  shall  be  brought  to 
this  Court  from  any  judgment  or  decree  rendered  thirty  days  before  the 
commencement  of  the  term,  it  shall  be  the  duty  of  the  plaintiff  in  error,  or 
appellant,  as  the  case  may  be,  to  docket  the  cause  and  file  the  record  there- 
^iTwith  the  Clerk  of  this  Court  witliin  the  first  six  days  of  the  term.  If  he 
flhaU  fail  so  to  do,  the  defendant  in  error,  or  appellee,  as  the  case  may  be, 
may  docket  the  cause  and  file  a  copy  of  the  record  with  the  Clerk,  in  which 
ease  it  shall  stand  for  argument  at  the  term ;  or  at  his  option  he  may  have 
the  cause  docketed  and  dismissed  upon  producing  a  certificate  from  the 
Clerk  of  the  Court,  wherein  the  judgment  or  decree  was  rendered,  stating 
the  cause,  and  certifying  that  such  writ  of  error  or  appeal,  had  been  duly 
flued  out  and  allowed. 

2.  No  writ  of  error  or  appeal  shall  be  docketed,  or  the  record  of  the  cause 
filed  by  the  plaintiff  in  error,  or  appellant,  after  the  first  six  days  of  the  term, 
except  upon  the  terms  that  the  cause  shall  stand  for  argument  during  the 
temii  or  be  continued  at  the  option  of  the  defendant  in  error,  or  appellee. 
Bat  in  no  case  shall  the  plaintiff  in  error,  or  appellant,  be  entitled  to  docket 
the  cause  and  file  the  record,  afler  the  same  shall  have  been  docketed  and 
dimissed  in  the  manner  provided  for  in  the  preceding  rule,  unless  by  order 
of  the  Court  or  with  the  consent  of  the  opposite  party. 

3.  In  all  cases  where  the  cause  shall  not  be  docketed  and  the  record  filed 
with  the  Clerk  by  either  party  until  afler  thirty  days  from  the  commence- 
ment of  the  term,  the  cause  shall  stand  continued  until  the  next  term. .  {Set 
Rules  19  and  30.)  « 

44.-1837. 

When  a  printed  argument  shall  be  filed  for  one  or  both  parties,  the  case 
shall  stand  on  the  same  footing  as  if  there  were  an  appearance  by  Counsel. 
(See  RvU  51.) 

45.-1838. 

In  all  cases  where  any  suit  shall  be  dismissed  in  this  Court,  except  where 
the  di«"?—»^  shall  be  for  want  of  jurisdiction,  costs  shall  be  allowed  for  the 
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adant  in  error,  or  appellee,  as  the  case  may  be,  uolen  otberwiie  agreed 
the  parties. 

In  all  cases  of  affirmance  of  any  judgment  or  decree  in  this  Cofoit,  eosts 

ill  be  allowed  to  the  defendant  in  error  or  appellee,  as  the  case  may  be, 
joless  otherwise  ordered  by  the  Court. 

In  all  cases  of  reversals  of  any  judgment  or  decree  in  this  Court,  eaoept 
where  the  reversal  shall  be  for  wttnt  of  jurisdiction,  costs  shall  be  allowed 
in  this  Court  for  the  plaintiff  in  error  or  appellant,  as  the  case  may  be,  un- 
less otherwise  ordered  by  the  Court. 

Neither  of  the  foregoing  rules  shall  apply  to  cases  where  the  United  States 
are  a  party ;  but  in  such  cases  no  costs  shall  be  allowed  in  this  Court  for 
or  against  the  United  States. 

In  all  cases  of  the  dismissal  of  any  suit  in  this  Court,  it  shall  be  the  duty 
of  the  Clerk  to  issue  a  mandate,  or  other  proper  process,  in  the  nature  of  a 
procedendo,  to  the  Court-below,  for  the  purpose  of  informing  such  Court  of 
the  proceedings  in  this  Court,  so  that  further  proceedings  may  be  liad  in 
such  Court  as  to  law  and  justice  may  appertain. 

When  costB  are  allowed  in  this  Court,  it  shall  be  the  duty  of  the  Clerk 
to  insert  the  amount  thereof  in  the  body  of  the  mandate,  or  other  preper 
process,  sent  to  the  Court  below,  and  annex  to  the  same  the  bill  of  items 
taxed  in  detail. 

4G.— 1838. 

All  motions  hereafler  made  to  the  Court  shall  be  reduced  to  wridog,  and 
shall  contain  a  brief  statement  of  the  facts  and  objects  of  the  moCxMi. 

47.— 1838. 

The  Court  will,  at  every  future  seRsion,  announce  on  what  day  it  wiD 
adjourn  at  least  ten  days  before  the  time  which  shall  be  fixed  upon ;  and  the 
Court  will  take  up  no  case  for  argument  nor  receive  any  case  upon  printed 
briefs,  within  three  days  next  before  the  day  fixed  upon  for  adjournment. 

48.— 1S41. 

Ordered^  That  the  Clerk  take  charge  of  the  books  of  the  Court,  together 
with  such  of  the  duplicate  law  books  as  Congress  may  direct  to  be  trans- 
ferred to  the  Court,  and  arrange  them  in  the  Conference  room,  which  h^ 
shall  have  fitted  up  in  a  proper  manner ;  and  that  he  do  not  permit  soeln. 
books  to  be  taken  therefrom,  by  any  one,  except  the  judges  of  the  court. 

49.— 1842. 

{Retcinded.) — Ordered,  That  printed  arguments  will  not  be  received  un- 
der the  fortieth  rule  of  the  court,  unless  Hied  within  forty  days  from  the  com* 
mencement  of  the  Term,  except  in  cases  which  are  reached  in  the  regular 
call  of  the  docket.    (  See  Rule  52. ) 

50. — Dlcember  Term.  1844. 
Ordered^  Tliat  tlie  court  will  not  hear  arguments  on  Saturday,  (unlesi 
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special  cause  it  shall  order  to  the  contrary,)  but  will  devote  that  day  to 
other  business  of  the  court ;  and  that  on  Friday  in  each  week,  during 
sitting  of  the  Court,  motions  in  cases  not  required  by  the  Rules  of  the 
^Ik>urt  to  be  put  on  the  docket  shall  be  entitled  to  preference,  if  such  motions 
^shall  be  made  before  the  Court  shall  have  entered  on  the  hearing  of  a  cause 
ipon  the  docket ;  and  the  Rule  No.  34,  adopted  at  February  Term,  1824, 
and  the  same  is  hereby,  rescinded. 

51. — December  Term.  1844. 

Ordered,  That  no  printed  or  written  argument  be  herecd^er  received,  un- 
thn  semne  shall  be  signed  by  an  attorney  or  counsellor  of  this  court 


52. — December  Term,  1844. 

Ordered,  That  printed  arguments,  under  the  fortieth  Rule,  will  be  received 

Aereafler,  and  at  the  present  Term,  until  the  first  Monday  in  February  in 

^Bach  and  every  term,  while  the  Supreme  Court  continues  to  meet  on  the  first 

'MAooqky  in  December ;  and  that  the  forty-ninth  rule  of  the  Court,  adopted  at 

^^aodary  Term,  1842,  be,  and  the  same  is  hereby,  rescinded. 

53. 

Ordered,  That  no  counsel  will  be  permitted  to  speak,  on  the  argument  of 
^my  case  in  this  court,  more  than  two  hours,  without  the  special  leave  of  the 
^Doart,  granted  before  the  argument  begins. 

Counsel  will  not  be  heard,  unless  a  printed  abstract  of  the  case  be  first 
fled,  together  with  the  points  intended  to  be  made,  and  the  authorities  intend- 
^d  to  be  cited  in  support  of  them,  arranged  under  their  respective  points,  and 
so  other  book  or  case  can  be  referred  to  in  the  argument. 

If  one  of  the  parties  omits  to  file  such  a  statement  he  cannot  be  heard,  and 
ihe  caae  will  be  heard  ex  parte,  upon  the  argument  of  the  party  by  whom 
the  statement  is  filed. 

Thia  rule  to  take  effect  on  the  first  day  of  December  Term,  1849. 

Woodbury,  J.,  does  not  concur  in  this  rule. 

54. — December  Term,  1849. 

Ordered,  That  where  an  appearance  is  not  entered  on  the  record  for  either 
the  plaintiff  or  defendant  on  or  before  the  second  day  of  the  term  next  suc- 
ceeding that  at  which  the  case  is  docketed,  it  shall  be  dismissed  at  the  ooets 
of  the  plaintifif. 

55. 
Ordered,  When  a  case  is  called  for  argument  at  two  successive  terms,  and 
upon  the  odl  at  the  second  term  neither  party  is  prepared  to  argue  it,  it  shall 
be  diimisBed  at  the  cosU  of  the  plaintiff,  unless  sufficient  cause  is  shown  for 
further  postponement. 
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drauitOom 

td.  I^RMi  Inlaw  upon  indioimanti or plaaa  thereto. 

8d.  Ubtlona  to  qouh  indiatment^  motions  for  new 
triab  or  in  amat  of  judgmoat 

iS$etmd  dast,  lanea  lo  tha  jmy  in  common  law 
caaae^  laetadlBg  aaiaorai  oodar  tta  lefwie  lawi^  aad 
aotionafDrflneaand  forMtmiL 

2)IM  aCaM.  Bidta  for  8eaaieB*k  wagei^  or  for  torts 
to  aeaaseD  at  aea«r  in  fonlgD  portai 

1st  AoiloM«»Mm«hsnt&B  vai 
under  anaat  and  1 

Sad.  AatfoaaittMrMnMa.wban  ttadefondaata  or 
thelreifoetalathaiiandBol  tUri  iNnoaa  aie  in  eoa- 
tody. 

8rd.  IMta  for  wages  where  there  is  no  actoal  cua- 


or  freight  U 


tod/  of  nrapertr  or  penon. 
4tli.  Smtoby  ' 


aeauen  for  lireach  of  the  shipping 
conlnoi(  or  foif  wrongs  enatninad  b/  than  on  tha  roy- 
age  last  befom  aolt  bronijfat 

/fburlkeUut.  LJiUu^rmn,  lat  salfige^  casee  in 
wbkh  Uia  salfora  hold  tiiepropertTt» Mat. 

2nd.  All  other  aetiona  ia  rtm  in  whiah  the  pro- 
perty attadiad  is  detained  In  oosto^y  withoot  being 
bailed. 

Bt±  AfltloneinfMWMMMilnwUdb  there  baa  been 
an  arrest  of  property  in  the  hands  of  third  partiee  by 
foreiTu  mtasnnisnt  or  otherwise. 

F/tAdam.  All  other  actions  in  admiralty  or  at 
common  leir.  in  which  issnae  »re  taken  triable  Ij  the 
eour  L 10  be  docketted  in  the  order  of  the  isenes. 

It  is  ordered  that  psxtias  forulsh  tha  dark  with  their 
notee  of  iia  s»  together  with  memoranda  of  the  char- 
aeter  of  the  ceM  to  enable  him  to  make  the  proper 
arrangement  of  them  on  tha  docket  aa  abore  directed. 

OntrialthaaaaseewiUbe  called  in  the  order  of 
their  claesee  and  aeaee  on  the  doeket|  and  whan  the 
aaoes  in  any  dass  hare  been  onoBL  oalled  they  loee  their 
prifilege  et  plena  mdU  nil  tha  other  etaases  bafo  been 
calM. 

No  cass^  altar  bebg  called  on  the  doeket»  will  be  al- 
hnved  to  retain  its  priority  aaeapl  Sor  the  eense  ot 
eickneee  of  eome  one  winee  attendanee  iqmn  it  ia  mn 
eesiary,  or  becansa  of  other  iuavikible  accident,  nur 
will  a  caaie  ao  called  be  aaaigned  for  hearing  at  a  ftUnn) 
day  btttiwlikac 


LES  AND  INDl 


IS 

PHE  UNITED  STAT 
iCT  OF  NEW  YORB 


aidiSatnrdeyoftbe  term  Is  ssrimied  forbearing 
speetalmatkM^andthadoeketwilTnot  be  called  on 


ty  himself,  in  all  caeee  wl 
k  filed  in  his  name,  except 
Specially  ordered  by  the  j 

5. 

raying  a  monition  or  ci' 
to. 

thceedaysL 

A  ooiiy  from  the  minntee.  0. 

OKOROEW.MORTOK,  Clerk.  ^,  ^    ,    „  ,        ,  .  , 
\^  filed,  Rhall  be  plainly  ar 

OTOBeed,  without  emsurca  or  interlineations  materially  defacing 
paperfl  not  conforming  lo  this  Rule  are  offered,  the  f  lerk  shall 
allocatur  of  the  judge  to  be  endorsed  thereon  before  he  rccci^ 
tlic  files. 

Rule  7. 

AmendmeDtB.  or  supplementary  matters,  must  be  connccte 


I. 

state  plainly  the  facts  u] 
If  amplification  of  charge 

8. 

ding  or  statement  in  wr 


3. 

cd  States.)  praying  an  1 
i  answer  of  any  party  on 
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It  be  I  or  other  pleading  by  appropriate  references,  without  a  recapitulation 
or  restatement  of  the  pleading  amended  or  added  to. 

Rule  8. 

In  suits  for  seamen's  wages,  any  mariner  in  the  same  voyage  not  made  a 
r,  may  by  short  petition  to  the  court  in  any  stage  of  the  cause  previous 
the  final  distribution  of  the  fund  in  court,  or  discharge  of  the  defendant 
his  sureties,  be  joined  as  libellant  in  the  cause,  but  no  costs  shall  be  al- 
•^^'Wed  lor  the  proceedings  taken  to  make  him  a  party. 

Rule  9. 

The  proctor  in  the  original  cause  shall  not,  however,  be  compelled  to  pro- 
ved in  behalf  of  such  petitioning  mariner,  unless  a  reasonable  indemnity  is 
Cered  for  such  costs  as  may  be  mcurred  in  consequence  of  his  being  joined 
the  cause. 


Rule  10. 

In  case  of  salvage  and  other  causes  civil  and  maritime,  persons  entitled 
participate  in  the  recovery,  but  not  made  parties  in  the  original  libel,  may 
pon  petition  be  admitted  to  prosecute  as  co-libellants  on  such  terms  as  the 
urt  may  deem  reasonable. 

Rule  11. 

Process  on  libels  or  informations  may  be  made  returnable  on  any  day  at 

stated  or  special  term,  but  writs  for  the  sale  of  property  under  any  order 

r  decree  of  the  court,  and  all  final  process,  shall  be  returnable  at  a  stated 

^^«nn,  unless  upon  cause  shown  an  earlier  day  is  specially  appointed  by  the 

Judge. 

Rule  12. 

Tuesday  of  each  week  is  appointed  as  a  special  sessions  of  the  court, 
^eicept  the  stated  term  be  then  in  session,)  at  which  the  same  proceedings 
^may  be  taken,  in  causes  of  admiralty  and  maritime  jurisdiction,  as  at  a 
^itated  term. 

Rule  13. 

Process  to  be  used  in  commencing  suits  shall  be  a  citation  or  monition ; 
^Bm  Qliachment  in  rem^  united  with  a  monition,  or,  by  special  allowance  of  the 
^odge,  with  an  attachment  in  personam ;  an  attachment  in  personam  and  a 
'^orit  of  foreign  attachment. 

Rule  14. 

Where  no  specific  process  is  provided  by  the  Rules,  parties  may  have 
^BQch  procesB  as  is  in  use  in  like  cases  in  the  supreme  court  of  the  state. 

Rule  15. 

Where  it  is  not  desired  to  arrest  a  defendant,  the  clerk  on  filing  a  h'bel  or 
^tiformation  may  at  the  instance  of  the  actor  issue  a  citation  or  monition,  ac- 
to  the  usage  in  civil  and  admiralty  proceedings. 

46 
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Rule  16. 

No  process  in  personam  for  the  arrest  of  any  person,  in  cases  of  torts  or 
unliquidated  damages,  shall  issue,  except  upon  the  mandate  of  the  judge. 

Rule  17. 

In  cases  of  liquidated  damages,  when  the  certainty  and  amount  of  the 
demand  appear  upon  the  face  of  the  libel,  an  attachment  in  personam  may 
be  issued  by  the  clerk  without  an  order.  The  attachment  shall  plainly  ex- 
preas  the  cause  of  action  and  the  amount  of  the  demand,  and  the  clerk  riiall 
endorse  thereon  the  sum  for  which  bail  is  required,  not  exceeding  one  hao- 
dred  dollars  above  the  sum  sworn  to  be  due  and  unpaid  ;  but  do  attachmeat 
or  citation  shall  be  issued  until  the  libellant  shall  have  filed  a  stipulatioo  for 
costs  in  the  sum  of  one  hundred  dollars,  (except  in  suits  by  the  United 
States.) 

Rule  18. 

On  the  return  of  a  citation  or  warrant  by  the  marshal  "  served  person- 
ally^^^  the  party  shall  be  deemed  in  court,  and  may  be  proceeded  agaioft 
accordingly. 

Rule  19. 

When  tlie  citation  or  monition  in  suits  in  personam  is  not  served  person- 
ally,  the  libellant  may  at  his  election  pursue  the  defendant  to  a  decree  of 
contumacy,  in  which  decree  may  be  embraced  an  order  for  the  attachment 
of  the  defendant  as  for  contempt  of  process ;  or,  on  verifying  by  oath  the 
matters  demanded  by  the  libel,  the  libellant  may  have  an  attachment  m 
personam  instanter,  on  the  return  of  the  citation  " not  served" 

Rule  20. 

In  the  latter  case  all  subsequent  proceedings  may  be  as  if  the  attachmeni 
had  been  sued  out  in  the  first  instance. 

Rule  21. 

On  warrants  to  arrest  the  person  in  admiralty  and  maritime 
marshall  may  take  bail  in  the  form  of  a  stipulation  and  in  the  sum 
on  the  warrant,  conditioned  for  the  appetu'ance  of  the  party  on  the  returiB 
day  to  answer  to  the  libellant  in  a  cause  civil  and  maritime,  according  to 
the  course  of  tlie  court. 

Rule  22. 

The  sureties  having  made  oath  thereon  to  their  sufliciency,  and  the  \mH 
stipulation  being  filed,  it  shall  have  the  same  effect  in  favor  of  tha  actor  and 
against  the  defendant  as  if  taken  in  court ;  and  the  marshal  shall  be 
discharged  of  all  personal  responsibility  for  the  appearance  of  the 
pendent. 

Rule  23. 
In  case  the  marshal  does  not  file  such  stipulation,  or  the  luretiety  being 
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required,  refase  to  justify,  like  prooeedioigB  may  be  taken  to  compel  the  mar- 
shal to  bring  in  the  party,  as  if  no  stipulatk>n  had  been  entered  into. 

Rule  24. 

The  condidon  of  the  stipulation  shall  be  deemed  satisfied  if  the  party 
shall  appear  in  person  on  the  return  day  of  the  warrant  and  submit  himself 
for  commitment,  or  enter  into  the  usual  stipulation  in  the  cause,  according 
to  the  course  of  the  court. 

Rule  25. 

If  a  party  against  whom  a  warrant  of  arrest  issues  cannot  be  (bund  and 
return  thereof  be  made,  the  plaintiff  may  upon  the  mandate  of  the  judge 
have  a  warrant  to  attach  the  property  of  the  defendant,  and  may  also  have 
inserted  therein  a  clause  of  foreign  attachment,  according  to  the  course  of 
the  admiralty. 

Rule  26. 

In  all  cases  of  attachment  under  admiralty  process  to  compel  an  appear- 
ance, the  attachment  may  be  dissolved  on  the  party's  giving  a  stipohtbo 
with  sureties,  to  the  same  effect  as  in  cases  of  arrest. 

Rule  27. 

In  cases  of  foreign  attachment,  if  the  defendant  appear,  the  same  pro^ 
oeedings  may  be  had  as  is  usual  in  suits  in  personam,  and  if  he  make  default, 
the  court  will  proceed  ex  parte,  and  pronounce  the  proper  decree,  unless  the 
attachment  Is  discharged  at  the  instance  of  the  garnishee. 

RuLB  28. 

I  Process  cannot  issue  against  goods,  chose*  in  action  or  moneys  in  the  hands 
of  third  persons,  except  by  the  order  of  the  judge  and  upon  due  proof  of  the 
claim  first  made ;  and  the  names  of  such  persons  and  also  of  the  persons 
whose  effects  are  to  be  attached,  together  with  a  specification  of  such  ef- 
fects, shall  be  expressed  in  the  process. 

Rule  29. 

On  the  service  of  the  attachment  by  arrest  of  property,  the  parties  hold- 
ing the  property  or  funds  attached,  shall  on  the  return  day  of  such  process 
file  an  affidavit  containing  a  full  and  true  statement  of  the  property  or  funds 
in  their  hands  belonging  to  the  principal  party  at  the  time  the  attachment 
was  served  and  at  the  time  the  deposition  is  made,  and  declare  whether 
they  have  any,  and  if  any,  what  claim  to  any  and  what  part  thereof;  and 
shall  then,  on  motion  of  the  actor,  pay  into  court  such  amount  as  they  shall 
not  claim,  or  as  may  be  ordered  by  the  court,  or  give  stipulation,  with  suf- 
ficient surety  to  abide  the  further  order  or  decree  of  the  court  in  relatk>n 
thereto ;  and  on  their  default  in  this  behalf  a  rule  may  be  entered  that  an 
attachment  issue  against  them  unless  they  shall  show  cause  in  four  days  or 
on  the  first  day  the  court  is  in  session  afterwards. 


364  APPENDIX. 

Rule  30. 

When  the  property,  effects  or  credits  named  in  the  process  are  not  de- 
livered np  to  the  marshal  by  the  garnishee  or  trustee,  or  are  denied  by  him 
to  be  the  property  of  the  party,  it  shall  be  a  sufficient  service  of  such  ibreigo 
attachment  to  leave  a  copy  thereof  with  such  trustee,  or  at  his  readeooe  or 
usual  place  of  business,  unless  the  libellant  shall  by  competent  surety  in- 
demnify the  marshal  for  arresting  the  property  pointed  out  to  him. 

Rule  31. 

On  the  return  by  the  marshal  of  service  of  such  attachment  by  notioe 
and  copy  with  the  reason  thereof,  the  libellant  may  move  the  court  lor  % 
peremptory  attachment  or  such  order  as  the  equity  of  the  case  may  de- 
mand ;  or  on  proof  satisfactory  to  the  court  that  the  property,  dtc  belong 
to  the  defendant,  may  proceed  to  a  hearing  and  final  decree  in  the  cause  as 
if  the  property  had  been  held  in  arrest. 

Rule  32. 

All  process  to  the  marshal  shall  be  returned  on  the  return  day  tbereofy 
and  if  he  shall  not  return  the  same  in  four  days  afler  being  required  in 
writing  so  to  do,  by  any  person  or  his  proctor,  upon  affidavit  of  such  re* 
quirement  and  of  the  delivery  of  the  process  to  him,  an  order  may  be  en-  - 
tered  of  course  that  he  show  cause  why  an  attachment  shall  not  issue 
against  him ;  and  in  the  case  of  process  tn  rem,  the  return  of  the  marriiell 
shall  express  the  day  of  the  seizure  of  the  property  or  the  day  of  sale,  if  a^ 
process  for  that  object. 

Rule    33. 

No  process  shall  be  received  on  file  unless  duly  returned  by  the  ofllicer 
whom  directed. 

Rule  34. 

In  case  the  court  is  not  in  session  at  the  return  of  process  reqairtng  to 
acted  on  in  open  court,  proceedings  shall  be  deemed  continued  to  the 
sitting  of  the  court,  (either  stated  or  special,)  at  which  time  the  like 
ings  may  be  had  thereupon  as  if  then  returnable. 

Rule  35. 

On  proclamation  after  due  return  of  process,  the  libellant  sliall  be  entitled 
to  a  decree  of  default  or  contumacy,  according  to  the  nature  of  the  cms, 
and  the  three  proclamations  heretofore  used  are  abolished. 

Rl\le  36. 

In  case  of  the  attachment  of  property,  or  the  arrest  of  the  person  ia 
causes  of  civil  and  admiralty  jurisdiction,  (except  in  suits  tor  seamen's  wages 
when  the  attachment  is  issued  upon  certificate  pursuant  to  the  act  of  Con- 
gress of  July  20,  1790,)  the  party  arrested,  or  any  person  having  a  riight  to 
intervene  in  respect  to  the  thing  attached,  may  upon  evidence  abowii^  any 
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improper  practices  or  a  manifest  want  of  equity  on  the  part  of  the  libellant, 
have  a  mandate  from  the  judge  for  the  libellant  to  show  cause  mstanter 
why  the  arrest  or  attachment  should  not  be  vacated. 

Rule  37. 

Stipulations  may  be  taken,  in  admiralty  and  maritime  causes  out  of  court 
before  the  clerk  or  a  commissioner,  under  a  dedimu*  poteslatem.  The  offi- 
cer taking  the  stipulation  shall,  if  required  by  the  opposite  party,  examine 
the  sureties  on  oath  and  decide  as  to  their  competency.  An  appeal  may 
be  taken  instanter  to  the  judge,  in  case  the  decision  is  against  the  sufficiency 
of  the  sureties. 

Rule  38. 

The  conditions  of  stipulations  in  causes  in  personam  shall  be  that  the 
principal,  whenever  required  by  this  court  or  an  appellate  court  in  case  of 
appeal,  shall  appear  and  answer  to  the  cause  or  to  interrogatories,  and  pay 
all  costs  that  may  be  decreed  against  him,  and  by  the  respondent  or  defend- 
ant that  he  will  also  perform  and  abide  all  orders  and  decrees  in  the  cause 
interlocutory  or  final,  or  deliver  himself  personally  for  commitment  in  exe- 
cution of  such  orders,  to  the  proper  officer. 

Rule  39. 

The  amount  of  stipulations  on  the  part  of  the  defendants  in  causes  in 
personam^  shall  be  the  sum  endorsed  on  the  warrant,  and  in  rem  on  the  de- 
livery of  property  attached  the  appraised  or  agreed  value  of  the  property 
seized,  unless  the  sum  in  either  case  is  modified  or  enlarged  by  order  of  the 
court 

Rule  40. 

Application  may  be  made  instanter  to  the  judge  afler  an  arrest  in  per- 
sonam^ to  mitigate  the  amount  of  the  bail  stipulation  ;  and  like  application 
may  be  made  at  any  time  after  property  has  been  delivered  on  bail  stipula- 
tion, upon  facts  occurring  afler  such  delivery,  to  discharge  such  stipulation 
or  to  reduce  the  amount  according  to  the  equity  of  the  case,  previous  notice 
of  the  application  having  been  given  the  proctor  of  the  libellant 

Rule  41. 

Two  days'  notice  shall  be  given  the  proctor  of  the  libellant,  of  applica- 
tions for  delivering  up  on  stipulation  property  under  attachment  specifying 
the  sureties  intended  to  be  given  and  their  occupations  and  places  of  resi- 
dence and  the  officer  before  whom  and  the  place  where  the  stipulation  will 
be  offered,  except  in  suits  by  seamen  for  wages,  when  such  notice  may  be 
instanter. 

Rule  42. 

The  stipulation  or  bond  to  be  given  upon  releasing  and  delivering  up 
property  arrested  by  process  of  the  court,  shall  be  conditraned  that  the  claimant 
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and  his  sureties  shall  at  any  time  upon  the  interlocutory  order  or  decree  of 
the  court,  or  of  any  appellate  court  to  which  the  cause  may  proceed,  and 
on  notice  of  such  order  to  ihe  proctor  of  the  party  to  whom  the  property 
shall  have  been  delivered  bring  into  court  the  appraised  or  agreed  vahie  of 
such  property  or  any  part  thereof  so  ordered  or  decreed.  If  no  proctor  ii 
employed  by  such  party,  the  order  or  decree  shall  be  deemed  peremptory 
two  days  af\er  the  same  is  entered. 

Rule  43. 

The  clerk  shall  provide  a  book  in  which  shall  be  registered  all  st^k- 
tlons  filed  in  causes  civil  and  admiralty  which  shall  be  open  to  the  examioft- 
tion  of  all  parties  interested. 

Rule  44. 

No  process  in  rem  shall  be  issued,  nor  shall  any  appearance  or  aoswer  be 
received  or  third  party  be  permitted  to  intervene  and  claim,  (except  oo  the 
part  of  the  United  States,)  unless  a  stipulation  in  the  sum  of  two  hundred 
and  fifty  dollars  shall  be  first  entered  into  by  the  party  and  at  least  one 
surety  resident  in  the  district,  conditioned  that  the  principal  shall  pay  all 
costs  awarded  against  him  by  this  court,  or  in  case  of  appeal,  by  the  aj^iel- 
late  court. 

Rule  45. 

But  seamen  suing  in  rem  for  wages  in  their  own  right  and  for  their  own 
benefit  for  services  on  board  American  vessels,  and  salvors  coming  into  port 
in  possession  of  the  property  libelled,  shall  not  be  required  to  give  such  se- 
curity in  the  first  instance.  The  court  on  motion  with  notice  to  the  libel- 
lants  may,  afler  the  arrest  of  the  property,  for  adequate  cause  order  tha 
usued  stipulation  to  be  given  in  these  cases,  or  that  the  property  arrested  b« 
discharged. 

Rule  46. 

Notice  of  the  arrest  of  property  by  attachment  in  rem,  in  behalf  of  inds 
vidual  suitors,  shall  be  published  and  aflixed  in  the  manner  directed  by  act  c 
Congress  in  cases  of  seizures  on  the  part  of  the  United  States,  except 
the  judge  by  special  order  directs  a  shorter  notice  than  fourteen  days ; 
except  that,  instead  of  the  substance  of  the  libel  a  short  statement  of  ii 
purport  may  be  given. 

Rule  47. 

Notice  of  sale  of  property  afler  condemnation  in  suits  in  rem,  (except 
der  the  revenue  laws  and  on  seizure  by  the  United  States.)  shall  be 
days,  unless  otherwise  specially  directed  in  the  decree  of  condemnatioD 
sale. 

Rule  48. 

All  such  notices  shall  be  published  in  the  manner  directed  by  aet  of  Con- 
gress, in  the  case  of  condemnation  under  the  revenue  laws. 


COURT  RULES.-N.  Y.  SOUTHERN  DISTRICT.      367 

Rule  49. 

The  marshal  shall  be  allowed,  (in  coDformity  to  the  former  usage  of  the 
court,)  one  dollar  and  fifty  cents  per  day  for  the  custody  of  a  vessel,  her 
tackle,  apparel  and  furniture,  seized  by  any  officer  of  the  re? enue,  and  seized, 
Ubelled  and  prosecuted  for  forfeiture. 

Rule  50. 

He  shall  be  allowed  for  the  custody  of  goods  so  seized,  on  all  sums  not  ex- 
ceeding $5000,  held  in  custody  leas  than  thirty  days,  two  per  cent ;  od  all 
sums  exceeding  $5000,  held  in  custody  less  than  thirty  days,  one  per  cent, 
CD  all  sums  not  exceeding  $5000,  held  in  custody  over  thirty  days,  two  and 
a  half  per  cent,  and  on  all  sums  exceeding  $5000,  held  in  custody  over  thirty 
days,  one  and  a  half  per  cent :  except  on  attachment  of  specie,  bullion,  jew- 
elry or  precious  stones,  the  allowance  to  the  marshal  shall  be  specifically 
fixed  by  the  court,  having  regard  to  the  special  circumstances  of  each  case. 

Rule  51. 

The  marshal  may  have  like  allowances  taxed  on  all  other  attaclimeats 
erf*  property  in  causes  of  civil  and  admiralty  jurisdk;tion. 

Rule  52. 

All  the  above  allowances  are,  however,  subject  to  alteration  by  the  court 
oo  motion,  due  notice  thereof  being  given  the  opposite  party  and  adequate 
cause  being  shown  therefor. 

Rule  53. 

The  allowance  to  the  marshal  abo? e  appointed  for  the  custody  of  goods, 
sball  be  computed  upon  the  gross  proceeds  in  case  of  sale ;  or  upon  the  ap- 
praised or  agreed  value  if  bonded :  but  the  marshal,  in  case  of  an  agreed 
valuatk>n  between  the  parties  not  assented  to  by  him,  may  have  an  appraise- 
ment in  the  usual  mode. 

Rule  54. 

If  attachments  in  rem  are  accompanied  by  written  instructions  to  the  mar- 
shal, specifying  the  sum  demanded,  (adding  thereto  $250  to  cover  costs,)  he 
■hall  as  in  case  of  executions,  only  arrest  so  much  of  the  goods  or  efiTects  to 
be  seized  (when  severable)  as  shall  be  sufficient  to  satisfy  such  amounts. 

Rule  55. 

In  an  cases  of  stipulations  in  civil  and  Admiralty  causes,  any  party  having^ 
an  interest  in  the  subject  matter  may  move  the  court,  on  special  cause  shown, 
fin*  greater  or  better  security,  giving  the  opposite  party  two  days  notke  there- 
of, onleas  a  shorter  time  is  allowed  by  order  of  the  judge. 

Rule  56. 

Afler  a  citation  or  monition  or  warrant  of  arrest  in  suits  in  personam  re- 
toTDcd  ^  served  personally. ^^  if  the  defendant  do  not  appear  at  the  return  day 
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he  sliall  be  deemed  in  contumacy  and  in  default,  and  the  libeUant  m 
order  for  enforcement  of  the  stipulation,  (in  case  any  is  given,)  or  lo 
the  defendant's  appearance,  according  to  the  course  of  Admiralty  | 
ings :  or  at  his  option  may  proceed  to  hearing  ex  parte^  and  obtain  the 
decree,  unless  the  court,  for  good  cause,  sliall  allow  the  del'endant 
time. 

Rule  57. 

In  suits  in  personam  j  stipulators  to  the  marshal  on  the  arrest  of  tin 
dont  may  be  discharged  from  their  stipulation  on  the  surrender  of  tin 
pal,  as  in  cases  of  bail  at  law. 

Rule  58. 

So  also  stipulators  or  fide-jussores  afler  the  return  of  the  attachi 
suits  in  personam,  may  surrender  their  principal,  or  he  may  surreo^ 
self,  in  discharge  of  the  stipulation,  as  in  cases  of  special  bail  at  law : 
in  respect  to  costs  in  this  court,  or  any  other  court  to  which  the  cat 
be  appealed. 

Rule  59. 

All  stipulations  in  causes  ci? il  and  maritime  shall  be  executed  by  i 
cipal  party,  (if  within  the  district,)  and  at  least  one  surety  resident 
and  shall  contam  the  consent  of  the  stipulators,  that  in  case  of  defimlt 
tumacy  on  the  part  of  the  principal  or  sureties,  execution  to  the 
named  in  such  stipulation  may  issue  against  the  goods,  chatteb  and  i 
the  stipulators. 

The  court  will  modify  the  execution  as  to  the  time  it  may  stay 
amount  to  be  collected,  according  to  the  equity  of  ihe  case.     Nonr 
parties  must  supply  at  least  two  sureties. 

Rule  60. 

In  case  of  seizure  of  property  in  behalf  of  the  United  States,  an  a] 
ment  for  tlie  purpose  oC  bonding  the  same  may  be  hud  by  any  party 
rest,  on  giving  one  day's  previous  notice  of  motion  before  the  court 
judge,  in  vacation,  for  the  appointment  of  appraisers. 

Rule  61. 

If  the  parties,  or  their  proctors,  and  the  district  attorney  are  pn 
court,  such  motion  may  be  made  vnstanter  after  seizure  and  without  p 
notice. 

Rule  62. 

Orders  for  the  appraisement  of  property  under  arrest,  at  the  suit  o 
dividual,  may  be  entered  of  course  by  the  elerk  at  the  instance  of  an^ 
interested  therein,  or  upon  filing  the  consent  of  the  proctors  (or  the 
tive  parties. 
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RuLB  63. 

Only  one  appraiser  is  to  be  appointed  in  suits  by  individuals,  unless  other- 
specially  ordered  by  the  judge,  and  if  the  respective  parties  do  not  agree 
in  writing  upon  the  appaiser  to  be  appointed,  the  clerk  shall  forthwith  name 
him,  either  party  having  a  right  of  appeal  instanler  to  the  judge  from  such 
nomination,  lor  adequate  cauise. 

Rule  64. 

In  case  vessels,  their  tackle  or  appurtenances,  are  to  be  appraised,  the  clerk 
shall  name  a  warden  of  the  port,  and  in  case  of  merchandise,  an  appraiser  or 
an  aasistant  appraiser  of  the  custom  house,  as  appraiser. 

Rule  65. 

In  suits  in  rem  for  seamen's  wages,  and  in  all  other  actions  in  rem  for  sums 
certain,  the  claimant  or  respondent  may  pay  into  court  the  amount  sworn  to 
be  due  in  the  libel,  with  interest  computed  thereon  from  the  time  it  was  due 
to  the  stated  term  next  succeeding  the  return  day  of  the  attachment,  and  the 
costs  of  the  officers  of  court  already  accrued,  together  with  the  sum  of  $250 
to  cover  further  costs,  &C.,  &C. ;  or,  at  his  option,  may  give  stipulation  to 
pay  such  sworn  amount  with  interest,  costs  and  damages,  (first  paying  into 
court  the  costs  of  the  officers  of  court  already  accrued,)  and  in  either  case 
may  thereupon  have  an  order  entered  inslanter  for  delivery  of  the  property 
anested — without  having  the  same  appraised. 

Rule  66. 

Appraisers,  before  executing  their  trust,  shall  be  sworn  or  affirmed  to  its 
fiuthful  discharge  before  the  clerk  or  his  deputy,  (who  are  hereby  appointed 
commissioners  for  the  qualification  of  appraisers,)  and  shall  give  one  day's 
previous  notice  of  the  time  and  place  of  making  the  appraisement,  by  affix- 
ing the  same  in  a  conspicuous  place  adjacent  to  the  United  States'  Courts 
Rooms,  and  where  the  marshal  usuedly  affixes  his  notices,  to  the  end  that 
all  persons  concerned  may  be  informed  thereof,  and  the  appaisement  when 
made  shall  be  returned  to  the  clerk's  office. 

Rule  67. 
Appraisers  acting  under  an  order  of  this  court  shall  be  severally  entitled 
to  three  dollars  for  each  day  necessarily  employed  m  making  the  appraise- 
ment ;  to  paid  by  the  party  at  whose  instance  the  same  shall  be  ordered. 

Rule  68. 
No  vessels,  goods,  wares  or  merchandise  in  the  custody  of  the  marshal 
shall  be  released  from  detention  upon  appraisement  and  surety,  until  the 
costs  and  charges  of  the  officers  of  this  court,  so  far  as  the  same  shall  have 
aocroed,  shall  first  be  paid  into  court  by  the  party  at  whose  instance  the  ap- 
praisement shall  take  place,  to  abide  the  decision  of  the  court  in  respect  to 
such  costs. 

Rule  69. 

No  property  in  the  custody  of  any  officer  of  the  court  shall  be  delivered  up 
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without  the  order  of  the  court ;  hut  such  order  may  be  entered  of  ooarae  by 
the  clerk  on  filing  a  written  consent  thereto  by  the  proctor  in  whose  behalf  it 
is  detained :  and  also,  ailer  appraisement  and  bond  duly  executed. 

Rule  70. 

If  in  possessory  suits,  aAer  decrees  for  either  party,  the  other  shall  make 
application  to  the  court  for  a  proceeding  in  a  petitory  suit,  and  file  the  proper 
stipulation,  the  property  shall  not  be  delivered  over  to  the  prevailing  party 
until  afler  an  appraisement  made,  nor  until  he  shall  give  a  stipulatioD,  with 
sureties,  to  restore  the  same  property,  without  waste,  in  case  his  advenaiy 
shall  prevail  in  the  petitory  suit,  and  also  to  abide  as  well  all  interlocatory 
orders  and  decrees,  as  the  final  sentence  and  decree  of  the  District  Court,  and 
on  appeal,  of  the  appellate  court. 

Rule  71. 

In  all  cases  where  a  judgment  or  decree  is  entered  on  a  bond  or  stipula^ 
tion  filed  with  the  clerk  for  the  appraised  or  agreed  value  of  any  piopor^ 
libelled  in  this  court,  the  clerk  shall  receive  in  addition  to  the  amount  of 
bond,  interest  at  the  rate  of  six  per  cent  per  annum,  for  the  time  wfaach 
intervene  between  the  entry  of  the  judgment,  or  date  of  the  stipulafioo, 
the  day  when  the  money  shall  be  paid  into  court. 

Rule  72. 

A  tender  inter  partes  shall  be  of  no  avail  on  defence  or  in  dischai^ge 
costs,  unless  on  suit  brought,  and  before  answer,  plea  or  claim  filed,  1 
same  tender  is  deposited  in  court  to  abide  the  order  or  decree  to  be 
the  matter. 

Rule  73. 

When  tender  is  first  made,  after  suit  brought  it  must  include  taxable 
then  accrued. 

Rule  74. 

No  third  party  can  intervene  by  claim  without  proof  of  a  subsisting  ii 
in  the  subject  matter  of  tlie  claim.  This  proof  may,  in  the  first  instance,  & 
the  oath  of  the  claimant  but  subject  to  denial  and  disproof  on  the  part  of  lA^^ 
libellant,  on  issue  thereto  or  on  summary  petition. 

Rule  75. 

Double  pleas,  or  exceptions,  replications  to  pleas,  triplications  or  rejoinden, 
&c.,  may  be  filed  without  previous  leave  of  the  court,  the  pleading  of  seveiil 
matters  being  restricted  to  cases  in  which  the  matters  are  distinct 

Rule  76. 

Defence  may  be  made  by  answer  or  claim,  of  matters  of  law  or  fiict,  with- 
out the  employment  of  exceptions  or  special  pleas  usual  in  causes  of  eiWl  and 
mariume  jurisdiction,  other  than  exceptions  to  the  competency  of  the  partyi 
or  the  process  or  other  matter  of  abatement. 
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Rule  77. 

ir  mailer  of  bar  at  law  to  the  libel  is  set  up  by  answer  or  claim  and  al- 
by  the  court,  no  costs  shall  be  taxed  for  any  other  part  of  the  answer 
slaim  than  that  stating  such  bar. 

Rule  78. 

en  the  answer  alleges  a  bar  in  law  to  the  whole  libel,  it  may  be  treat- 
a  plea  and  set  down  for  hearing,  without  filing  a  replication  other  than 
MJfAi  bar  or  going  into  proofs  upon  the  issues  in  fact. 

Rule  79. 

re  a  party  not  required  to  answer  intervenes  by  claim  and  answer, 
will  be  taxed  for  the  claims  only. 

Rule  80. 

an  answer  is  required  in  a  suit  in  rem  of  a  party  having  no  interest 
subject  matter,  he  may  file  an  exceptive  allegation  or  disclaimer,  and 
the  same  instanter  for  hearing.     If  the  decree  of  the  court  is  an  af- 

of  his  plea,  he  shall  be  discharged  the  action  with  costs. 

Rule  81. 

ne  improperly  joined  as  defendant  in  an  action  in  personam^  may  have  a 
of  discharge  in  the  same  manner ;  provided,  it  is  made  sadsfactorily 
ppear  to  the  court  that  he  can  give  material  testimony  as  a  witness  in 
cause. 

Rule  82. 

n  the  claim  is  in  derogation  of  the  right  set  up  by  the  libel,  it  may 
a  general  issue  therewith  by  denying  "  that  the  libellant  is  entitled  to 
remedy  and  relief  in  the  premises  sought  by  him,"  without  traversing 
admitting  the  several  articles  of  the  libel. 

Rule  83. 

-A  general  issue  may  be  taken  by  answer  in  like  manner  when  the  answer 
Yiot  required  to  be  under  oath. 

Rule  84. 

So  also  the  libel  may  be  contested  affirmatively  by  a  general  issue  instead 
^f  a  (brmal  demurrer. 

Rule  85. 

When  a  general  issue  is  taken  to  the  libel  in  open  court  on  the  return 
day  of  process,  either  party  may  have  the  cause  placed  upon  the  ccdendar 
intUmter,  and  it  may  be  called  in  its  place  for  proofs  without  other  notice. 

Rule  86. 

Each  party  is  entitled  to  like  proceedings  in  such  case,  as  if  the  cauf  e  had 
been  noticed  by  each,  pursuant  to  the  usual  practice. 
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Rule  87. 

A  8Wom  answer  is  not  to  be  deemed  higher  evidence  than  the  libel  or  in- 
formation  to  which  it  responds,  unless  made  so  by  the  act  of  the  promoveDt. 
An  answer  need  not  be  put  in  under  oath  unless  so  required  by  a  sworii  Ih 
bel,  or  one  filed  by  the  United  States. 

Rule  88. 

The  matter  set  up  by  a  sworn  answer  responsive  to  the  aUegatioae  or  in- 
terrogatories of  the  libel,  shall  be  deemed  admitted  on  the  pert  of  the  libel- 
lant,  unless  within  four  days  from  the  time  the  answer  is  perfected,  or  from 
the  expiration  of  the  time  allowed  for  excepting  thereto,  replicatioa  is  filed, 
or  a  written  notice  served  on  the  proctor  of  the  respondent,  that  on  the  trial 
of  the  cause  proof  will  be  offered  on  the  part  of  the  libellant  in  oppositioii  to 
the  allegations  of  the  answer.  No  replication  need  be  filed  (or  any  other 
purpose,  to  an  answer  taking  an  issue  in  fact  upon  the  allegatioDS  of  the 
libel. 

Rule  89. 

A  claim  or  answer  may  be  put  in  and  filed  at  any  time  after  the  teiTiee 
of  process  and  before  defaults  entered  :  and  when  it  shall  be  put  in  at  any 
other  time  than  on  making  proclamation,  notice  of  the  time  of  filing  it 
shall  be  given  the  libellant,  otherwise  he  shall  not  be  bound  to  regard  it. 

Rule  90. 

If  separate  answers  or  claims  arc  put  in  by  the  same  proctor,  or  by  dxff^ 
rent  proctors  being  connected  in  business,  all  costs  thereby  unnecenarily  in- 
curred shall  be  disallowed  on  taxation. 

Rule  91. 

An  answer  or  claim  on  the  part  of  the  United  States  is  to  be  pat  io 
without  oath  by  the  district  attorney,  and  is  not  subject  to  exception  ibr 
insufficiency. 

Rule  92. 

In  the  case  of  bailable  process  in  personam,  unless  the  defendant  a 
and  put  in  bail  stipulation  according  to  the  rules  of  the  court,  his  claiok 
answer  may  be  treated  as  a  nullity,  and  his  defaults  be  entered.     Ao 
swer  in  such  case  shall  be  deemed  filed  from  the  time  bail  beoomes 
fected. 

Rule  93. 

On  due  proof  that  a  claimant  or  respondent  is  absent  from  the  Ui 
States,  or  resides  out  of  the  district,  and  more  than  one  hundred  miles 
the  city  of  New  York,  a  claim  or  answer  to  a  libel  may  be  sworn  to  '^^3'  • 
proctor  or  attorney  in  fact  in  behalf  of  such  party.  And  if  thereupoa  ^^^ 
libellant,  by  written  notice  to  tlie  respondent,  demands  a  personal 
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verified  by  the  oath  of  the  party,  proceediogs  shall  stay  a  reasonable  time 
to  enable  such  answer  to  be  taken  by  commissian  or  dedimus  potesiaiem. 
The  provisions  of  this  rale  may  also  be  applied  to  the  verification  of  a 
libel,  by  the  oath  of  a  proctor  or  attorney  in  fact. 

Rule  94. 

The  defendant  may  on  the  return  day  of  process  and  before  answering, 
demurring  or  pleading,  file  an  exception  to  the  libel  that  is  multifarious  or 
ambiguous,  or  without  plain  allegations  upon  which  issue  can  be  taken,  and  if 
it  be  adjudged  by  the  court  insutiicient  for  any  of  these  causes,  and  be  not 
amended  by  the  libeUant  within  two  days  thereafter,  it  shall  be  dismissed 
with  costs. 

Rule  95. 

Proceedings  upon  such  exceptions  shall  conform  to  those  on  exceptions  to 
answers  or  other  pleadings. 

Rule  96. 

The  libellant  may,  within  four  days  from  the  filing  of  the  answer  or 
claim,  file  exceptions  thereto  for  insufficiency,  irrelevancy  or  scandal,  which 
exceptions  shall  briefly  and  clearly  specify  the  parts  excepted  to  by  the  line 
and  page  of  the  papers  in  the  clerk's  office :  whereupon  the  party  answer- 
ing or  claiming  shall  in  four  days  either  give  notice  to  the  libellant  of  his 
submitting  to  the  exceptions,  or  set  down  the  exceptions  for  hearing,  and 
give  four  days  notice  thereof  for  the  earliest  day  of  jurisdiction  afterwards. 
In  default  whereof  the  like  order  may  be  entered  as  if  the  exceptions  had 
been  allowed  by  the  court 

Rule  97. 

If  a  party  submit  to  exceptions  for  insufiiciency,  he  shall  answer  further 
within  four  days  atler  notice  of  his  submitting.  If  the  exceptions  are  al- 
lowed on  hearmg,  he  shall  answer  further  within  such  time  as  the  court 
shall  direct ;  and  if  the  hearing  of  the  exceptions  shall  not  be  duly  brought 
on,  or  the  further  answer  duly  put  in,  the  claim  or  answer  excepted  to  shall 
be  treated  as  a  nullity,  and  the  default  of  the  party  be  entered. 

Rule  98. 

If  exceptions  for  irrelevancy  be  submitted  to,  or  be  allowed  by  the  court, 
or  the  hearing  be  not  duly  brought  on  by  the  respondent,  the  matter  except- 
ed to  shall  be  struck  out  of  the  claim  or  answer  by  the  clerk. 

Rule  99. 

Either  party  may  propound  interrogatories  to  the  other,  within  four  days 
from  the  putting  in  of  the  claim,  or  answer,  or  other  pleading,  and  the  per- 
fecting of  the  same,  if  excepted  to. 
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Rule  100. 

A  copy  of  the  interrogatories  shall  be  served  on  the  party  for  whom  the 
same  are  intended,  or  his  proctor,  if  one  be  employed ;  and  if  he  object 
thereto,  he  shall  notify  the  party  serving  the  same,  who  shall  on  due  notioe 
submit  tlie  same  to  the  jadge  for  his  allowance.  The  interrogatories  albw- 
ed  shall  oe  filed  with  the  clerk,  and  notice  thereof  be  given,  and  the  party 
shall  file  his  answer  thereto  in  ten  days  af\er  such  notice ;  in  default  whereof^ 
if  libellant.  the  libel  shall  be  dismissed ;  if  claimant  or  defendant,  the  claim 
or  answer  shall  be  treated  as  a  nullity,  and  default  may  be  entered  against 
such  party. 

RCLB   101. 

Answers  to  interrogatories  may  be  excepted  to  in  the  same  manner  i 
swers  or  claims  put  in  by  a  defendant,  and  shall,  in  all  respects,  be 
to  the  provisions  of  the  rules  in  relation  to  exceptions;  and  if  the  libellu^^ 
making  answers  shall  not  perfect  the  same  af\er  exception,  the  libel  shall 
dismissed  tor  want  of  prosecution.     But  this  rule  and  the  preceding  one 
not  in  any  case  be  deemed  to  require  answers  to  interrogatories  on  the 
of  the  United  States  in  suits  brought  in  their  behalf. 

Rule  102. 

The  oath  of  calumny  shall  not  be  required  of  any  party  in  any  itage 
a  cause. 

Rule  103. 

Suits  may  be  joined  or  consolidated  upon  tlic  same  principle  as  in 
practice  of  the  court  at  common  law. 

Rule  104. 

When  various  actions  are  pending,  all  resting  upon  the  same  mattei 
right  or  defence,  the  court  by  order  at  its  discretion,  will  compel  the  par 
to  abide  by  the  decision  rendered  in  one  case,  and  wJl  enter  a  decree  in 
other  causes  conformably  thereto,  altliough  there  be  no  common  interest 
tween  tlie  parties. 

Rule  105. 

Commissions  for  taking  testimony,  if  not  sued  out  pnrsuant  to  the  rule 
the  circuit  court  shall  be  moved  for  in  four  days  after  the  claim  or  ans 
is  filed  and  perfected,  (if  the  same  shall  have  been  excepted  to,)  but  if  in' 
rogatories  sliall  be  projwunded  for  the  other  party,  by  the  party  who  mo^' 
for  a  conmiisftsion,  he  shall  have  four  da^-s  for  moving  after  tiie  ai 
to  the  intorrogatones  KJiall  be  perfected,  otherwise  such  coromiisions  tb^f^ 
not  o|K*nito  to  slay  proceedings  ;  but,  on  a  proper  case  shown,  L.pplicatioc9 
for  a  conunission  may  be  made  at  any  time  after  the  action  is  commenottf 
and  before  is*»ne  joined,  or  after  a  default  or  interlocutory  decree. 

Rule  106. 
Affidavits  on  which  a  motion  for  a  commission  is  made,  shall  specify  the 


COURT  RULES.— N.  Y.  SOUTHERN  DISTRICT.       375 

facts  expected  to  be  proved,  and  the  shortest  time  within  which  the  party 
believes  the  testimony  may  be  taken  and  the  commission  returned. 

Rule  107. 

A  commission  will  not  be  allowed  to  stay  proceedings,  if  the  opposite  par- 
ty admits  in  writing  that  the  witnesses  will  depose  to  the  facts  stilted  in  such 
affidavit ;  such  affidavit,  with  the  admission,  may  be  read  on  the  trial  or 
hearing,  and  will  have  the  same  effect  as  a  deposition  to  those  facts  by  the 
witness  or  witnesses  named. 

Rule  108. 

The  motion  may  be  noticed  and  made  at  term  before  the  court,  or  in  va- 
catioo  before  the  judge  out  of  court ;  and  only  one  commissioner  will  be 
named,  unless  special  cause  is  shown  for  appointing  a  greater  number,  nor 
will  costs  be  taxed  for  the  services  of  more  than  one,  except  where  both 
parties  require  a  greater  number. 

Rule  109. 

Interrogatories  for  the  direct  and  cross-examination,  in  case  the  parties 
disagree  respecting  them,  shall  be  presented  to  the  judge  for  his  allowande 
at  one  time,  and  one  day's  notice  of  such  reference  shall  be  given  by  the 
party  objecting  to  the  opposite  interrogatories. 

Rule  110. 

Cross-interrogatories  shall  be  served  within  four  days  after  the  direct 
have  been  received,  or  they  shall  be  regarded  as  assented  to,  and  if  no  no- 
tbe  of  reference  to  the  judge  is  given  within  five  days  after  both  direct  and 
crooi  interrogatories  have  been  served,  each  party  shall  be  deemed  to  haTe 
asseoted  to  the  interrogatories  served. 

Rule  111. 

The  interrogatories,  direct  and  cross,  as  agreed  to  by  the  parties  or  settled 
by  the  judge,  shall  be  annexed  to  the  commission. 

Rule  112. 

Directions  as  to  the  execution  and  return  of  the  commission,  signed  by 
the  clerk  and  the  proctor  of  the  party  moving  it,  or  of  both  parties,  if  both 
unite  in  the  commission,  or  if  both  propose  interrogatories,  sliall  accompany 
the  commission. 

Rule  113. 

Depositions  taken  under  commissions  or  othcrwif^e,  shall  be  forwarded  to 
the  clerk  immediately  after  they  are  taken,  and  be  filed  on  their  return  to 
the  clerk's  office  in  term  or  vacation,  and  notice  thereof  shall  be  forthwith 
^iven  by  the  party  filing  them,  to  the  proctor  of  the  opposite  party.  And 
all  objections  to  the  form  or  manner  in  which  they  were  taken  or  returned, 
shall  be  deemed  waived,  unless  such  objections  shall  be  specified  in  writing 


376  APPENDIX. 

in  four  days  ailer  the  same  are  opened,  unless  further  time  dull  be  grmated 

by  the  judge. 

Rule  114. 

In  suits  between  individuals,  either  may  at  any  time  after  the  commifHions 
or  depositions  are  deposited  with  the  clerk,  enter  an  order  of  course  as  oT* 
a  special  sessions,  if  in  vacation,  to  open  the  same,  and   deliver  copies 
thereof. 

Rule  115. 

In  suits  on  seizures  in  which  the  United  States  are  a  party,  such  order 
may  be  entered  on  the  written  couRcnt  of  the  proctors  or  attorneys  of  the 
respective  parties,  or  on  motion  to  the  court  at  a  stated  or  special 


Rule  116. 

Opening  such  commisgions  or  depositions  shall  not  preclude  either  partjf 
from  objecting  to  the  competency  or  relevancy  of  the  evidence  when  ofiSered 
on  trial. 

Rule  117. 

Exceptive  allegations  to  the  credibility  or  competency  of  witnesses  ejMr- 
mined  on  deposition  or  commission,  may  be  filed  within  four  days  after  th^ 
depositions  or  commissions  are  opened  at  the  clerk's  office,  and  notice 
be  given  forthwith  of  such  exceptions. 

Rule  118. 

Testimony  impeaching  or  supporting  the  witnesses  may  in  such 
given  by  the  parties  respectively,  on  the  hearing  of  the  cause,  and  may 
taken  in  the  same  manner  as  proofs  in  chief. 

Rule  119. 

Depositions  in  perpetuam  ret  memoriam  to  be  used  in  this  court,  may 
taken  under  a  dedimris  potest atem,  or  by  any  officer  authorized  by  act 
Congress  to  take  depoRitions  dc  bene  esse,  to  be  used  in  the  Courts  of 
United  StatCR,  in  like  chines  and  by  like  proceedings  as  is  now  authorized, 
the  Supreme  Court  of  the  state  of  New  York. 

Rule  120. 

Notices  of  trial,  argument  or  hearing,  may  be  for  any  day  in  term,     ^-3)6 
court  being  then  sitting,  (including  days  to  which  the  court  may  stand    s^md- 
journed.)  upon  a  sutiicient  excuse  for  not  giving  notice  for  the  first  6m.y^     of 
the  term. 

Rule  121. 

In  all  issues  brought  to  trial,  argument  or  hearing,  except  as  provided  A 
these  Rules,  four  days  previous  notice  shall  be  served  on  the  attorney  <*r 
p  roctor  of  tlio  opposite  party,  when  the  attorney  or  proctor  resides  in  t^tik 
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city ;  in  all  other  cases,  affixing  such  notice  conspicuously  in  the  clerk's  office, 
shall  be  a  sufficient  service. 

Rule  122. 

A  note  of  the  pleadings  and  of  the  date  of  the  issue  shall  be  served  on  the 
clerk,  with  a  notice  of  the  hearing,  four  days  before  the  time  of  hearing,  and 
such  notices  shall  also  specify  the  pleadings,  and  whatever  papers  or  docu- 
ments in  his  office  shall  be  required  by  the  parties  to  be  produced  by  the 
clerk  at  the  trial 

Rule  123. 

So  soon  as  issue  is  joined,  the  respondent  or  claimant  may  notice  the  cause 
for  hearing  on  his  part,  and  be  thereupon  entitled  to  a  decree  dismissing  the 
same  with  costs,  or  such  other  decree  as  the  case  may  demand,  unless  the 
libellant  shall  also  notice  the  cause  for  the  same  time,  and  proceed  to  trial  or 
hearing,  or  obtain  a  continuance  by  order  of  the  court,  on  proper  cause 
shown. 

Rule  124. 

When  either  party  shall  require  viva  voce  testimony  given  in  open  court, 
to  be  taken  down  by  the  clerk  pursuant  to  the  act  of  Congress,  it  shall  be 
taken  in  the  same  manner  as  in  jury  trials  on  common  law  issues,  and  not 
Mfitatfyi,  as  in  depositkins  de  bene  esse. 

Rule  125. 
The  notes  of  the  judge  may,  by  assent  of  pculies,  be  used  as  if  taken  dowor 
by  the  clerk. 

Rule  126. 

Either  party,  desiring  to  diminish,  vary  or  enlarge  the  minutes  of  proofs 
taken  by  the  clerk  or  judge,  may,  within  two  days  af\er  the  trial,  serve  a 
statement  of  proofs  on  the  proctor  of  the  opposite  party,  and  such  state- 
ment, if  assented  to,  or  if  no  amendments  are  proposed  thereto  within  two 
days  thereafler  by  such  proctor,  shall  be  regarded  the  true  minute  of  the 
testimony  given,  and  the  notes  of  the  judge  or  clerk  be  corrected  in  confor- 
mity thereto. 

Rule  127. 
If  amendments  are  proposed,  and  the  parties  do  not  agree  therein,  the 
■latements  and  amendments  shall  be  forthwith  referred  to  the  judge,  and  he 
ittle  or  determine  how  the  facts  are,  and  the  statement  thus  settled  or 
shall  be  filed  as  the  true  minutes  of  the  testimony  given. 


Rule  128. 

In  cases  of  demands,  arising  not  ex  delicto,  on  a  decree  in  favor  of  the 
libellaot  by  default,  or  on  hearing,  it  shall  be  referred  to  the  clerk  to  compute 
and  ascertain  the  amount  due  the  libellant,  but  reference  may  also  be  made 
io  cases  of  tort,  or  on  allegations  of  incklental  or  consequential  damages,  if 
dcflired  by  either  party. 

48 
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RuLB  129. 

In  case  of  the  absence  of  the  clerk,  or  hk  inoamjieleiiqr  fron  it 
otherwise,  or  upon  any  sufficient  cause  shown,  such  refereaoe  nay  W 
to  aoKssors  or  otherwise,  according  to  the  eourae  and  costooi  of  OMBtsof  «inl 

and  admiralty  jurisdiction. 

Rule  130. 
On  such  reference  either  party  may  produce  and  use  the  pleadioga  and 
proofs  filed  in  the  cause  or  heard  in  court,  and  other  competeot 
tinent  to  the  matter  of  reference. 

Rule  131. 
The  clerk  shall  allow  neither  party  longer  than  ten  days  from  the 
of  reference  to  complete  the  proofs  thereon  without  the  special  order  o 
judge. 

Rule  132. 

At  the  instance  of  either  party  the  clerk  shall  report  the  additioaal 
mony  received  by  him,  and  the  offer  of  testimony  rejected  (if  any)  bj 

Rule  133. 

Either  party  may  except  to  the  clerk's  report,  and  set  down  the 
for  hearing,  on  two  days'  notice,  at  the  first  stated  or  special  seaioiia  allv 
the  report  is  filed. 

Rule  134. 

Upon  the  coming  in  of  the  report  a  decree  of  confirmation  may  he  eaUfSJ 
on  motion  without  notice,  unless  otherwise  ordered  by  the  court,  or  the  re- 
port shall  be  excepted  to :  and  in  the  latter  case,  the  exception  ahall  be 
ruled  or  held  abandoned,  unless  brought  to  a  hearing  the  first 
special  sessions  of  the  court  for  which  it  can  be  noticed. 

Rule  135. 

If  the  libel lant  takes  no  proceedings  upon  the  report  within  ioar 
the  filing  thereof  in  open  court,  the  respondent  may  move  the  court  to 
the  libel  for  want  of  due  prosecution. 

Rule  136. 

If  the  promovent  in  a  libel  or  information  neglects  to  proeeed  m  the 
with  tlie  despatch  the  course  of  the  court  admits,  the  reqiondent  or 
may  have  the  libel  or  information  dismissed  on  motkin,  unle«  the  delay  ii  hf 
order  of  tlie  judge,  or  the  act  of  the  respondent  or  claimant. 

Rule  137. 

Four  days'  notke  shall  be  given  of  the  appUcation  to  dHmks  the  m/Stk 
and  a  copy  of  an  affidavit  or  certificate  of  the  clerk,  that  no  pitieeediMt  lei 
been  taken,  be  served  at  the  same  time. 
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Rule  138. 

A  special  senioii  of  the  court  (beaidefl  the  nttiogs  on  Tuesday  each  week) 
may  be  opened  at  aoy  time  insianter^  on  the  albwauce  of  the  judge,  for  hear- 
ing and  disposing  of  special  motions,  arguments  or  questions  of  law,  and  also 
lor  taking  proofs,  or  hearing  admiralty  and  maritime  or  revenue  causes,  and 
rendering  interlocutory  or  final  decrees  therein. 

Rule  139. 

No  party  shall  be  compelled  to  take  or  meet  proceedings  at  a  special  ses- 
sions, (without  the  order  of  the  judge  previously  served  on  him,)  m  other 
than  civil  causes  of  admiralty  and  maritime  jurisdiction. 

Rule  140. 

No  special  sessions  will  be  held  for  the  trial  of  jury  causes,  nor  out  of  the 
city  of  New  York,  without  a  special  order  of  the  court,  entered  upon  the 
minutes  and  published  in  a  newspaper  in  the  city  of  New  York,  and  also  in 
one  nearest  the  place  where  the  court  is  to  be  held,  (if  out  of  the  city,)  at 
least  fifteen  days  previous  to  such  sitting. 

Rule  141. 

A  guardian  ad  litem  will  be  appointed  on  a  petition,  verified  by  oath,  stat- 
ing a  proper  case  for  such  appointment ;  and  the  guardian  shall  give  stipu- 
lations for  costs,  ^^,  the  same  as  if  he  was  personally  the  party  in  interest 

Rule  142. 
Infants  may  sue  by  prochein  ami,  to  be  first  approved  by  the  court  j  the 
froehein  ami  to  give  stipulations  and  be  responsible  for  costs,  in  the  same 
as  the  infant  would  be  if  of  full  age. 


Rule  143. 
Suits  can  only  be  prosecuted  or  defended  in  forma  pauperis  by  express 
allowance  of  the  court    In  such  case  the  pauper  will  be  discharged  of  al 
Hipnlalk>ns  or  liabilities  for  costs. 

Rule  14^. 
But  the  court,  on  satisfactory  proof  of  the  inability  of  a  party  to  comply 
with  the  usual  stipulations  in  a  cau«c,  may  mi.igate  and  modify  such  stipu- 
ktioM  conformably  to  the  equities  or  exigencies  of  the  case. 

Rule  145. 

Where  proceedings  on  a  decree  shall  not  be  stayed  by  an  appeal,  and  the 
decree  shall  not  be  Ri/tilled  or  satisfied  in  ten  days  af\er  notice  to  the  proctor 
of  the  party  against  whom  it  shall  be  rendered,  it  shall  be  of  course  to  enter 
AD  Older  that  iha  sureties  of  such  party  cause  the  engagement  of  their  stip- 
ulatioo  to  he  performed,  or  show  cause  in  four  days,  or  on  the  first  day  of 
jorisdktkHi  afterwards,  why  execution  should  not  issue  against  them,  their 
l^fiHM^  goods  and  chattels,  according  to  their  stipulation ;  and  if  no  cause  be 
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then  shown,  due  service  having  been  made  on  the  proetor  of  the  purtj,  a 
summary  decree  shall  be  rendered  against  them  on  their  adpalalMna  and 
execution  issue ;  but  the  same  may  be  discharged  oo  the  peribnnuiae  afllit 
decree  and  payment  of  all  costs. 

Rule  146. 

A  party  obtaiDing  a  decree  of  the  court,  may,  at  his  electioii,  have  tot  the 
execution  thereof  like  process  as  is  now  used  in  this  state  (or  like  ympoeei, 
except  that  of  personal  attachment  as  for  a  contempt  of  eoort. 

Rule  147. 

The  writ  oT  fieri  facias  or  venditioni  exponas  is  adopted  as  final  proccai  ii 
this  court  in  all  cases  for  the  sale  of  property,  and  the  proceeding*  thereoo 
in  admiralty  cases  shall  be  conformable  to  thoee  on  the  commoo  law  side  of 
the  court. 

Rule  148. 

Whenever  from  the  death  of  any  of  the  parties,  or  changes  of  interest  m 
the  suit,  defect  in  the  pleadings  or  proceedings,  or  otherwise,  new  parties  to 
the  suit  are  necessary,  the  persons  required  to  be  made  parties  may  be  made 
such  either  by  a  petition  on  their  part  or  by  the  adverse  party. 

Rule  149. 

In  either  mode,  it  shall  be  sufficient  to  allege  briefly  the  prayer  of  the  ori- 
ginal libel,  the  several  proceedings  in  the  cause  and  date  thereof,  and  to  pray 
that  such  persons  required  to  be  made  parties  to  the  suit  may  be  made  such 
parties. 

Rule  150. 
On  ser>'ice  of  a  copy  of  such  petitition  and  of  notice  of  the  presenting  there- 
of, such  order  shall  be  made  for  the  further  proceeding  in  the  cause  as  shall 
be  proper  for  its  speedy  aivd  convenient  prosecution  as  to  such  new 
and  the  same  stipulations  and  security  nhall  in  all  such  cases  be 
given,  as  in  cases  of  persons  becoming  originally  parties  to  a  suiL 

Ri'Lfc  151. 
A  party  shall  not  be  held  to  enter  his  appeal  from  any  decree  or  order  of 
the  court  as  final,  unless  tlic  same  is  in  a  condition  to  be  executed 
him  without  further  proceedings  therein  in  court. 

RrLB  152. 

Ten  days  from  the  time  of  rendering  the  decree  shall  be  allowed  to  caler 
an  appeal,  within  which  time  the  decree  shall  not  be  executed.  A  briir 
notice  in  writing  to  the  clerk  and  opposite  proctor,  that  the  party  appeeb  m 
the  cause,  shall  be  a  sufficient  entry  of  the  appeal,  without  any  pethm  to 
the  court  for  leave  to  enter  the  same. 
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RuLB  153. 

When  an  appeal  shall  be  entered,  the  appellant  shall,  within  ten  days 
thereafter,  give  security  for  damages  and  costs ;  and  if  Security  shall  not  be 
given  within  that  time,  the  decree  may  be  executed  as  if  there  had  been  no 
appeal,  unless  further  time  be  allowed  by  the  court 

RuLK  154. 

The  appellant  shall  give  four  days'  notice  to  the  adverse  party,  or  his 
proctor,  of  the  person  or  persons  proposed  as  his  sureties,  with  their  additions 
and  descriptions,  and  of  the  time  and  place  of  giving  the  stipulation. 

Rule  155. 

When  an  appeal  shall  be  entered  the  appellant  shall  cause  the  proceed- 
iii(ge  of  the  court,  required  by  law  to  be  transmitted  to  the  Circuit  Court,  to 
1m  transcribed  for  that  purpose  within  thirty  days  after  the  appeal  shall  be 
entered  in  this  court :  and  in  default  thereof,  the  decree  shall  be  executed  as 
IT  there  had  been  no  appeal,  unless  the  court  shall,  upon  special  motion  of 
tlie  appellant,  otherwise  order. 

Rule  156. 

A  rehearing  will  not  be  granted  in  any  matter  in  which  a  decree  has  been 
rendered,  unless  application  is  made  at  the  term  when  the  decree  is  pro- 
nounced, or  there  is  a  stay  of  proceedings  by  order  of  the  judge. 

Rule  157. 

No  libel  of  review  will  be  entertained  in  cases  subject  to  appeal,  nor  unless 
filed  before  the  enrolment  of  the  decree  or  return  of  final  process  issued  in 
the  cause. 

Rule  158. 

When  any  moneys  shall  come  to  the  hands  of  the  marshal  under  or  by 
virtue  of  any  order  or  process  of  the  court,  be  shall  forthwith  pay  over  the 
gtom  amount  thereof  to  the  clerk,  with  a  bill  of  his  charges  thereon,  and  a 
statement  of  the  time  of  the  receipt  of  the  moneys  by  him,  and  upon  the 
filing  of  such  statements,  and  the  taxation  of  such  charges,  the  same  shall  be 
paid  to  the  marshal  out  of  such  moneys ;  and  the  general  account  of  all  pro- 
perty sold  under  the  order  or  decree  of  this  court  shall  be  returned  by  the 
siarshal,  and  filed  in  the  clerk's  office  with  the  execution  or  other  process 
under  which  the  sale  was  made. 

Rule  159. 

All  bills  of  costs  and  of  charges  to  be  paid  under  any  order  or  decree  of 
this  court,  shall  be  taxed  and  filed  with  the  clerk  before  payment  thereof: 
and  if  the  same  shall  include  charges  for  disbursements  other  than  to  the  offi- 
cers of  the  court,  the  proper  and  genuine  vouchers,  or  an  affidavit  therefor, 
(io  cases  of  loss  of  vouchers.)  shall  be  exhibited  and  filed,  and  if  such  bill 
shall  be  taxed  without  four  days^  notice  to  all  parties  concerned,  they  shall 
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be  subject  to  a  retaxation  of  courae,  oo  application  by  any  soch  party,  not 
having  had  notice,  and  at  the  charge  of  the  party  obtaining  soch  tamtinn. 

^  Rule  160. 

The  clerk  is  anthorized  to  tax  or  certify  bill  of  costs  and  to  sign  jodg- 
menta  and  also  take  acknowledgments  of  the  satisfaction  of  jadgments  and 
all  affidavits  and  oaths  out  of  court  as  in  open  court  in  all  cases  where  the 
same  are  not  required  by  law  to  be  taken  in  open  court. 

RULK    161. 

In  case  of  the  absence  of  the  clerk  from  the  city  or  his  inability  to  trans- 
act business,  his  deputy  or  chief  clerk  is  authorized  to  sign  judgments,  to 
tax  or  certify  all  bilb  of  costs  in  this  court,  other  than  those  of  the  clerk, 
and  also  to  affix  the  seal  of  the  court  and  certify  proceedings  or  pap«re  itf 
the  name  of  the  clerk  in  all  other  cases  than  exemplifications  of  the  reeorde 
or  files  of  the  court,  and  perform  duties  appertaining  to  the  clerk  by  appoint- 
ment of  the  court,  or  the  course  of  practice,  which  are  not  specifically  ap- 
pointed by  statute  to  be  performed  by  the  clerk. 

Rule  162. 

The  clerk  is  authorized  to  enter  satisfactk>n  of  record  of  any  jadgment 
rendered  in  this  court  in  behalf  of  the  United  States,  on  filing  acknow- 
ledgment of  satisfaction  of  the  same  duly  made  by  the  district  attorney. 

Rule  163. 

All  rules  to  which  a  party  is  entitled  of  course,  or  whk^h  are  moved  (or 
upon  the  written  consent  of  the  parties,  may  be  entered  by  the  clerk  in  va- 
cation, without  the  mandate  of  the  judge,  and  be  entitled  as  of  a  special 
court  held  on  that  day. 

Rule  164. 

Proctors  of  any  circuit  or  district  court  of  the  United  States,  and  attor- 
neys of  the  supreme  court  of  thia  state,  and  solicitors  of  the  court  of  chan- 
cery, may  be  admitted  attorneys  or  proctors  of  this  court  and  counsellors  of 
the  said  supreme  court  and  court  of  chancery,  and  counsellors  and  advocates 
of  such  circuit  or  district  courts  may  be  admitted  counsellors  and  ad\'ocate8 
of  this  court  of  course,  upon  taking  the  oiiihs  prescribed  by  the  coostitotioo 
and  laws  of  the  United  Suites. 

Rule  165. 

In  admiralty  and  maritime  causes  wherein  the  matter  in  demand  does 
not  exceed  fifty  dollars,  the  proceedings  for  recovery  thereof  may  be  Jirm- 
mary. 

Rule  166. 

Instead  of  filing  a  libel,  the  promovent  in  suits  by  individuals  may,  by 
short  petition,  state  tlie  matter  of  his  demand  and  the  amount  or  value 
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thereof,  or  present  an  account  stated,  or  a  bill  of  charges  by  items,  oo 
filing  either  of  which,  process  may  issue  as  on  the  filing  of  a  libel  in  or- 
dinary cases. 

Rule  167. 

The  same  petition  or  statement  used  on  application  for  a  summons  pur- 
suant to  the  act  of  Congress  of  July  20.  1799,  sec.  6,  shall  when  admi- 
ralty process  is  ordered  by  the  judge  or  justice  of  the  peace,  be  filed  and 
may  stand  and  be  proceeded  upon  in  lieu  of  the  libel  in  form. 

Rule  168. 

Any  party  intervening  may  contest  the  petition  on  demand  oraUy  or 
in  writing,  by  general  denial  or  affirmance,  or  file  a  plea  in  bar  or  an- 
swer or  claim. 

Rule  169. 

No  costs  shall  be  taxed  the  defendant,  for  any  plea,  answer  or  claimi 
other  than  a  general  issue  to  the  actor's  demand,  unless  an  answer  on 
oath  be  demanded. 

Rule  170. 

Either  party  may  file  interrogatories  to  be  propounded  to  his  adversary, 
which  shall  be  answered  on  oath. 

Rule  171. 

The  monition  or  citation  or  attachment  may  be  made  returnable  the  fint 
day  of  a  stated  or  special  session  of  court  next  succeeding  the  service  there- 
of—at least  three  days  interrening  between  the  service  and  return  of  process 
tfi  ron,  in  suits  by  individuals,  and  fourteen  in  suits  by  the  United  States: 
and  on  the  return  of  process  in  open  court  duly  served,  the  cause  may  be 
pat  mslanter  upon  the  calendar,  and  either  party  without  other  notice  may 
proceed  therein  to  proofs  and  hearing.  And  the  party  obtaining  a  oontinu- 
ance  of  the  cause,  ii'  in  rem,  shall  bear  all  expenses  taxed  for  keeping  the 
thing  attached,  intermediate  such  continuance  and  the  final  hearing. 

Rule  172. 

The  notices  to  be  published  in  suits  by  individuals,  need  contain  only 
the  title  of  the  suit,  the  cause  of  action,  the  amount  demanded,  and  the  day 
and  place  of  the  return  of  the  monition,  and  be  subscribed  with  the  name 
of  the  marshal  and  proctor  of  the  libellant  No  more  than  the  usual 
printer's  charge  for  advertisements  of  like  size  shall  be  taxed  for  the  pub- 
licatk>n. 

Rule  173. 

In  summary  proceedings  in  rem,  in  behalf  of  the  United  States,  when  the 
goods  are  under  seizure  by  the  collector  and  in  his  possession,  the  clerk,  at 
the  instance  of  the  district  attorney,  may  omit  the  attachment  clause  in  the 
monition  issued. 
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Rule  174. 

If  the  monition  alto  contains  an  attachment  in  fQch  eum^  and  the  mar- 
shal returns  that  the  goods,  &.c,  are  in  the  custody  of  the  coUector«  he  shaU 
stand  acquitted  of  all  responsibility  for  their  safe  keeping  or  productioo  to 
answer  the  decree. 

RuLK  175. 

In  such  case  the  service  of  the  motion  shaD  be  by  leaving  a  copy  or  no- 
tice thereof,  with  the  collector  or  person  having  the  goods  in  keepings  aad 
also  making  like  service  on  the  owner,  or  his  agent,  if  known  to  the  manhai 
and  resident  in  the  city. 

Rule  176. 

The  costs  to  be  taxed  the  district  attorney,  proctor  and  advocate  oo  either 
side  in  a  summary  cause,  shall  not  exceed  twelve  dollars. 

Rule  177. 

Fees  shall  not  be  taxed  for  more  than  one  witness  to  prove  the  same 
facts,  unless  it  appears  that  the  witness  was  impeached  or  his  testimooy 
contradicted.  No  charges  for  serving  writs  of  subposna  shall  be  taxed 
against  the  opposite  party  when  the  writ  is  executed  by  the  marshal.  If 
a  witness  does  not  attend  ader  regular  summons,  proceedings  to  attach- 
ment may  be  had  against  him,  without  the  service  of  a  writ  of  sul 


Rule  178. 

The  provisions  of  the  twelve  preceding  rules,  are  limited  to  those 
of  admiralty  and  maritime  jurisdktk>n,  in  whkh  no  appeal  lies  from  thii 
court  to  the  circuit  court 

Rule  179. 

Summary  proceedings  in  all  respects  not  specified  in  the  preceding  ruks 
are  to  be  governed  by  the  general  course  of  procedure  of  the  court. 

PRACTICE  IN  INFORMATIONS. 

Rule  180. 

Informations  on  seizures  upon  land  or  water  are  to  be  drawn  io  a  pbia 
and  concise  form,  only  referring  to,  without  reciting,  statutes  or  sectioos  of 
statutes  at  large.  The  information  should  set  forth  the  gravamen  of  the 
suit  by  plain  and  issuable  allegations ;  and  when  in  rem  the  property  de- 
manded as  forfeited  is  to  be  Rpecilied,  together  with  the  alleged  cause  ofibr- 
feiture.  Informations  are  subject  to  the  same  general  rules  as  to  their  struc- 
ture and  amendment  as  ordinary'  libels. 

Role  181. 
Proceedings  in  rem  for  a  forfeiture,  and  in  persanmn  for  an  ofienoe,  fine, 
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penalty  or  debt,  may  be  joined  io  one  iiiibnnatioD,  when  havinig  relatioD  to 
the  aame  traDMctioiL 

Rule  182. 

On  filing  an  information  in  personam  or  in  rem,  the  clerk  shall  issue  pro- 
cess thereon  corresponding  as  nearly  as  may  be  with  that  employed  in  the 
instance  court  of  admiralty  in  similar  cases.  But  {Nnocess  in  per$onam  may 
be  in  the  first  instance  a  capias,  or  attachment  against  goods  to  compel  an 
appearance,  or  a  monition,  at  the  election  of  the  complainant 

Rule  183. 

No  party  shall  be  held  to  bail  on  an  information  in  personam^  with- 
out the  mandate  of  the  judge,  except  where  bail  is  required  or  authorized 
by  statute. 

Rule  184. 

All  rules  applicable  to  the  service  of.  or  proceedings  in  relation  to  procesa 
in  plenary  causes  in  admiralty,  shall  eqnaDy  apply  to  process  on  inibrma- 
tioos. 

Rule  185. 

If  the  information  filed  is  multifarious  or  ambiguous,  or  does  not  supply 
phun  allegations  upon  which  issue  can  be  taken  or  a  distinct  reference  to  the 
statute  upon  which  it  is  founded,  the  defendant  or  claimer  may  move  the 
court  to  have  it  reformed,  giving  two  days  previous  notice,  together  with  a 
ipeeifieatkm  of  the  exceptive  parts,  to  the  district  attorney  or  proetor  in 
whose  name  it  is  filed.  It  may  be  amended  of  course  in  conformity  to 
aucfa  notice :  if  not  reformed  within  two  days  after  pronounced  defective 
by  the  court,  the  defendant  may  take  an  order  of  diacharge  fh>m  the 
action. 

Rule  186. 

Amendments  may  be  had  to  informations  in  any  stage  of  the  cause ;  but 
if  afler  an  issue  is  formed  between  the  parties,  it  shall  be  on  payment  of  all 
costs  which  may  have  accrued  by  means  of  the  amendment  or  the  defective 
pleading. 

Rule  187. 

In  informations  in  rem^  a  delivery  on  stipulation  of  property  seized,  or  a 
■ale  of  perishable  articles  may  be  had  as  in  case  of  proceedings  in  the  in- 
stance court  of  admiralty. 

Rule  188. 

The  claimer  shall  appear  and  interpose  his  claim  or  plea  on  informations 
in  rem^  within  the  same  time  and  in  the  same  manner  as  in  causes  on  the 
instance  side  of  the  court  of  admiralty ;  and  shall  appear  and  plead  to  infor- 
mations in  personam  within  the  same  time  and  in  the  same  manner  as  in 

49 
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causes  at  common  law  :  but  no  plea  other  than  in  abatement  the  gt 
issue,  former  recovery,  pardon  or  remission  of  the  offence,  One  or  IbfA 
shall  be  received. 

Role  189. 

Instead  of  a  traverse  of  each  separate  cause  of  forfeiture  alleged  I 
information,  the  defendant  may  plead  as  a  general  issue  to  an  infoffmBl 
rem,  *^  that  the  several  goods  in  the  information  mentioned  did  noly  M 
any  part  thereof,  become  forfeited  in  manner  and  form  as  in  the  iniini 
in  the  behalf  alleged." 

Rule  190. 

Putting  in  and  justifying  bail  on  behalf  of  the  defi^ndanis  oo  arreil 
the  proceedings  to  and  on  trial  and  execution  where  a  trial  by  jury  ma 
had,  shall  be  the  same  as  in  cases  of  common  law  jurisdiction. 


ADDITIONAL    RULES. 

Jdne  Term— 1849. 

To  prevent  unnecessary  multiplication  of  suits,  and  the  aocumakli 
costs  for  the  recovery  of  seamen's  wages,  the  following  additkNml  Rn 
summary  actions  are  adopted : 

Rule  1. 

In  suits  tn  personam  for  wages,  where  the  amount  sworn  to  be  due  I 
libel  is  less  than  fifly  dollars,  the  clerk  shall  not  issue  process  witbov 
usual  stipulation  for  costs,  unless  the  libel  be  accompanied  by  MUMfii 
proof  that  the  respondent  is  about  to  leave  the  district ;  or  by  an  aQo 
of  the  Judge,  or  by  a  certificate  of  a  Commissioner  of  the  Court,  that 
due  service  of  a  summons  to  the  respondent  to  appear  before  him,  rail 
cause  of  complaint  whereon  to  found  process  appeared. 

Rule  2. 

Such  summons  shall  be  served  at  least  one  day  previous  to  the  d 
hearing,  therein  mentioned,  and  if  it  shall  appear  on  the  hearing  to  tl 
tisfaction  of  the  Commissioner,  that  the  wages  claimed  have  been  pi 
forfeited,  he  shall  refuse  the  certificate.  And  if  a  reasonable  ofier  of 
promise  shall  be  made  on  such  hearing  by  either  party,  and  be  rejeeU 
the  other,  the  Commissioner  shall  add  a  certificate  of  such  fi&ct,  and  k 
of  final  recovery  by  the  party  rejecting  such  offer,  he  shall  recover  no 
No  costs  shall  be  taxed  for  the  proceeding,  unless  the  Commissioner 
certify  that  a  demand  of  wages  was  made  by  the  seaman  a  reasonablfl 
previous  to  taking  out  the  summons,  and  then  the  proctor  shall  be  all 
no  more  than  $1  25-100,  the  ordinary  fees  for  attendance  and  moUi 
Court. 
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Rule  3. 

No  fees  rimll  be  taxed  to  the  marahal,  clerk  or  witneae  on  such  proeeed- 
ingi  unlen  by  special  mandate  of  the  }Qdge,  a  subpoena  or  atlachment  is 
iMued  to  compel  the  attendance  of  witnesses. 

Rule  4. 

The  Commissioner's  fees  for  his  services  thereon  shall  not  exceed  one  dol- 
lar for  a  single  sitting,  and  every  adjournment  granted  shall  be  at  the  ex- 
pense of  the  party  obtaining  it ;  if,  however,  it  is  required  by  the  parties 
that  the  Commissioner  take  down  in  writing  the  testimony  heard  in  the 
summons,  he  shall  be  allowed  therefor  the  customary  fees  for  like  services. 
Proofs  so  taken  in  writing  may  be  used  by  either  party  on  the  hearing  in 
Court,  in  case  the  suit  is  further  prosecuted. 

Rule   5. 

No  more  than  one  process  shall  issue  against  the  master  or  owners  at  the 
flune  time  for  wages  claimed  by  a  crew,  or  any  part  thereof  for  the  same 
▼ojrage,  nor  during  the  pendency  of  a  suit  therefor,  nor  shall  costs  be  taxed 
lor  more  than  one  retainer  or  libel,  in  such  cases,  unless  an  order  of  the  judge 
oo  cause  shown,  be  previously  had,  authorizing  other  suits  therefor.  Sea* 
men  claiming  wages  for  the  same  voyage  may  file^an  affidavit  stating  the 
amoant  doe  them,  and  if  such  siffidavit  be  filed  before  the  issue  of  process, 
the  clerk  may  order  the  respondent  to  be  held  to  bail  in  a  sum  exceeding  by 
$100.  the  whole  amount  of  such  claims. 

Rule  6. 

The  bcul  or  stipulation  given  by  the  master  or  owner  on  such  process 
■ball  be  conditioned  to  abide  the  order  of  the  Court  in  the  particular  suit, 
and  in  favor  of  such  other  parties  as  the  Court  may  grant  leave  to  join 
therein. 


PRIZE    RULES. 


Rule  1. 

There  shall  be  issued,  under  the  seal  and  authority  of  this  court,  commts- 
to  such  persons  as  the  court  shall  think  fit,  appointing  them  severally 
comnuBsioners  to  take  examinations  of  witnesses  in  prize  causes  in  prepartf 
$my^  OQ  the  standing  interrogatories,  wluch  have  been  settled  and  adopted 
by  this  court,  and  all  other  depositions  whkh  they  are  empowered  to  require, 
and  to  discharge  such  other  duties  in  relatk>n  to  ships  or  vessels,  or  property 
brought  into  this  district  as  prize,  as  shall  be  designated  by  the  said  commis- 
sioners and  the  rules  and  orders  of  this  court. 
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RnLB2. 

The  captors  of  any  property  brought  into  thii  diitriet  as  prize,  or  mne 
one  on  their  behalf,  shall  without  delay  give  notice  to  the  distriet  judge,  or 
to  one  of  the  commissioners  aforesaid,  of  the  arrival  of  the  property,  and  of 
the  place  where  the  same  may  be  found. 

Rule  3. 

Upon  the  receipt  of  notice  thereof  from  the  captors  or  district  judge,  a  eom- 
missioner  shall  repair  to  the  place  where  the  said  prize  propoty  dien  is ;  and 
if  the  same  be  a  ship  or  vessel,  or  if  the  property  be  on  board  a  ehip  or  Tea- 
sel, he  shall  cause  the  said  ship  or  vessel  to  be  safely  moored  in  snfficient 
depth  of  water,  or  in  soil  ground. 

Rule  4. 

The  commissioner  shall,  in  case  the  prize  be  a  ship  or  vessel,  examine 
whether  bulk  has  been  broken ;  and  if  it  be  found  that  bulk  has  been  broken, 
one  of  the  said  commissbners  shall  take  inforroatbn  upon  what  occasion  or 
what  cause  the  same  was  done.  If  the  property  captured  be  not  a  ship  or 
vessel,  or  in  a  ship  or  vessel,  he  shall  examine  the  chests,  packagea,  bnzes 
or  casks  containing  the  subject  captured,  and  shall  ascertain  whether  the 
same  has  been  opened,  and  shall  in  every  case  examine  whether  any  of  the 
property  originally  captured  has  been  secreted  or  taken  away  subeeqnently 
to  the  capture. 

Rule  5. 

The  commissioner  in  no  case  shall  leave  the  captured  property  until  he 
eecure  the  same  by  seals  upon  the  hatches,  doors,  chests,  balea,  boxes,  easks, 
or  packages,  as  the  case  may  require,  so  that  they  cannot  be  opened  without 
breaking  the  said  seals ;  and  the  said  seals  shall  not  be  broken,  or  the  pro- 
perty removed;  without  the  special  order  of  the  court,  excepting  in  case  of 
fire  and  tempest,  or  of  absolute  necessity. 

Rule  6. 

If  the  captured  property  be  not  a  vessel,  or  on  board  a  vessel,  the  com- 
missioner shall  take  a  detailed  account  of  the  partkulars  tliereof,  and  shall 
cause  the  same  to  be  deposited  under  the  seals  as  aforesaid,  in  a  place  of 
safety,  there  to  abide  the  order  or  decree  of  this  court. 

Rule  7. 

If  no  notification  shall,  within  reasonable  time,  be  given  by  the  captors,  or 
by  any  person  in  their  behalf,  of  any  property  which  may  be  brought  as  prize 
within  this  district,  and  the  commissioners,  or  either  of  them,  shall  become 
informed  thereof,  by  any  means,  it  shall  be  the  duty  of  the  said  commtsHOD- 
ers,  or  one  of  them,  to  repair  to  the  place  where  such  property  is,  and  to  pro- 
ceed in  respect  to  the  same,  as  if  notice  had  been  given  by  the  captors. 
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Rule  8. 

The  eaptor  shall  deliver  to  the  judge  at  the  time  of  such  notice}  or  to  the 
eommiMioiier  or  oommissioners,  when  he  or  they  shall,  confbrroahly  to  the 
foregoing  rule,  repair  to  the  place  where  such  captured  property  is,  or  at 
such  other  time  as  the  said  commissioners,  or  either  of  them,  shall  require  the 
same,  all  such  papers,  passes,  sea-briefs,  charters,  bills  of  lading,  cockets,  let- 
ters and  other  documents  and  writings  as  shall  have  been  found  on  board 
the  eaptured  ship,  or  which  have  any  reference  to,  or  connection  with  the 
captared  property,  and  which  sure  in  the  possession,  custody,  or  power  of  the 
captors. 

Rule  9. 

The  said  papers,  documents  and  writings,  shall  be  regularly  marked  and 
D  umbered  by  a  commissioner,  and  the  captor,  chief  officer,  or  some  other 
person  who  was  present  at  the  taking  of  the  prize,  and  saw  that  such  docu- 
ments, papers  and  writings  were  found  with  the  prize,  must  make  a  deposi- 
tion before  one  of  the  said  commissioners  that  they  have  delivered  up  the 
same  to  the  judge  or  commissioner  as  they  were  found  or  received,  without 
may  fraud,  subduction  or  embezzlement.  If  any  documents,  papers  or  writr 
ingt,  relative  to  or  connected  with  the  captured  property  are  missing  or  want- 
tog,  the  deponent  shall,  in  his  said  deposition,  account  ibr  the  same  according 
10  the  best  of  his  knowledge,  information  and  belief. 

Rule  10. 

The  deponent  must  further  swear,  that  if  at  any  time  thereaf^r,  and  be- 
fiire  the  final  condemnation  or  acquittal  of  the  said  property,  any  further  or 
other  papers  relating  to  the  said  captured  property  shall  be  found  or  disco- 
vered, to  the  knowledge  of  the  deponent,  they  shall  also  be  delivered  up,  or 
information  thereof  given  to  the  commissioners,  or  to  this  court,  whkh  depo- 
Mtkm  shall  be  reduced  to  writing  by  the  commissioner,  and  shall  be  trans- 
mitted to  the  derk  of  the  court,  as  hereinafter  mentk>ned. 

Rule  11. 

When  the  said  documents,  papers  and  writings  are  delivered  to  a  commis- 
floner,  he  shall  retain  the  same  till  afler  the  exsgnination  in  preparaiorio  shall 
have  been  made  by  him,  as  is  hereafter  provided,  and  ^hen  he  shall  transmit 
the  Mime,  with  the  same  affidavit  in  relation  thereto,  the  preparatory  exami- 
nations, and  the  information  he  may  have  received  in  regard  to  the  said  cap- 
tured property,  under  cover,  and  under  his  seal,  to  this  court,  addressed  to 
the  elerk  thereof,  and  expressing  on  the  said  cover  to  what  captured  property 
the  documents  relate,  or  who  claim  to  be  the  captors  thereof,  or  from  whom 
he  received  the  information  of  the  capture,  which  said  cover  shall  not  be 
opened  without  the  order  of  the  court 

Rule  12. 

Within  three  da]^  afler  the  captured  property  shall  have  been  brooght 
within  the  jnrisdictk>n  of  this  court,  the  eaptor  shall  produce  to  one  of  the 
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commissionere,  three  or  four,  if  so  many  there  be  of  the  company  or  persons 
who  were  captured  with,  or  who  claim  the  said  captured  property,  and  in  case 
the  capture  be  a  vessel,  the  master  and  mate  or  supercargo,  if  brought  in, 
must  always  be  two,  in  order  that  they  may  be  examined  by  the  comam- 
moner  in  preparatory,  upon  the  standing  interrogatories. 

Rule  13. 

In  the  examination  of  witness  tn  preparalorio,  the  commissbner  shall  use 
no  other  interrogatories  but  the  standing  interrogatories,  unless  special  inter- 
rogatories are  directed  by  the  court.  He  shall  write  down  the  answer  of 
every  witness  separately  to  each  interrogatory,  and  not  to  several  intern^- 
tories  together ;  and  the  parties  may  personally,  or  by  their  agents^  attend 
file  examination  of  witnesses  before  the  commissioners ;  but  they  shall  have 
no  right  to  interfere  with  the  examination,  by  putting  questions,  or  objecting 
to  questions ;  all  objections  to  the  regularity  or  legality  of  the  proceedings  of 
the  commissioners  must  be  made  to  the  court. 

Rule  14. 

When  a  witness  declares  he  cannot  answer  to  any  interrogatory,  the  eon- 
raissioner  shall  admonish  the  witness,  that  by  firtue  of  his  oath  taken  to 
speak  the  truth,  and  nothing  but  the  truth,  he  must  answer  to  the  best  of  his 
knowledge,  or  when  he  does  not  know  absolutely,  then  to  answer  to  the  best 
of  his  belief  concerning  any  one  fact 

Rule  15. 

The  witnesses  are  to  be  examined  separately,  and  not  in  presence  of  each 
other,  and  they  may  be  kept  from  all  communication  with  the  parties,  their 
agents  or  counsel,  during  the  examination.  The  commissioners  will  see  that 
every  question  is  understood  by  the  witness,  and  will  take  their  exact,  clear 
and  explicit  answers  thereto :  and  if  any  witness  refuses  to  answer  at  all  or 
to  answer  fully,  the  examining  commissioner  is  forthwith  to  certify  the  fact 
to  the  court. 

Rule  16. 

The  captors  must  produce  all  their  witnesses  in  succession,  and  cannot, 
afler  the  commissioners  have*  transmitted  the  examination  of  a  part  of  the 
crew  to  the  judge,  be  allowed  to  have  others  examined  without  the  9ptcm\ 
order  of  the  court :  and  the  examinatk)n  of  every  witness  shall  be  begun, 
continued  and  finished  in  the  same  day,  and  not  at  different  times.  Copies 
of  the  standing  interrogatories  shall  not  be  returned  by  the  commisskxier 
with  the  examination,  but  it  shall  be  sufficient  for  tlie  answer  of  the  witoeMes 
to  refer  to  the  standing  interrogatories  by  corresponding  numbers. 

Rule  17. 

Before  any  witness  shall  be  examined  on  the  standing  interrogatories  the 
commissioner  shall  administer  to  him  an  oath  in  the  following  form :  "  You 
shall  true  answer  make  to  all  such  questk>ns  as  sliall  be  asked  of  you  on  these 
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interrogatories,  and  therein  you  shall  speak  the  whole  truth,  and  nothing  but 
the  truth,  so  help  you  God."  If  the  witness  is  conscientiously  averse  fb 
•wearing,  an  affirmation  to  the  same  effect  shall  be  administered  to  him. 

Rule  18. 

Whenever  the  ship's  company,  or  any  part  thereof,  of  a  captured  vessel, 
are  foreigners,  or  speak  only  a  foreign  language,  the  commissioner  taking 
the  examination  may  summon  before  him  competent  interpreters,  and  put  to 
them  an  oath  well  and  truly  to  interpret  to  the  witness  the  oath  administered 
to  him,  and  the  interrogations  propounded,  and  well  and  truly  to  interpret 
to  the  commissioners  the  answers  given  by  the  witness  to  the  respective  in- 
terrogatories. 

Rule  19. 

The  examination  of  each  witness  on  the  standing  interogatories  shall  be 
returned  according  to  the  following  form: 

"  Deposition  of  A.  B.,  a  witness  produced,  sworn  and  examined  in  prepa- 
uUoriOj  on  the  day  of  in  the  year    •  at  the 

hooee  of  on  the  standing  interrogatories  established  by  the  Dis- 

trict Court  of  the  United  States,  for  the  southern  district  of  New  York. 
The  said  witness  having  been  produced  for  the  purpose  of  such  examinatkm 
by  C.  D.y  in  behalf  of  the  captors  of  a  certain  ship  or  vessel  called  the 

(or  of  certain  goods,  wares  and  merchandise,  as  the  case 
maybe.) 

"  Ist.  To  the  first  interrogatory,  the  deponent  answers  that  he  was  bom 
at  dcrC. 

''2d.  To  the  second  interrogatory  the  deponent  answers  that  he  was  pre- 
sent at  the  time  of  the  taking,  &c." 

Rule  20. 

When  the  interrogatories  have  all  been  answered  by  a  witness,  he  shall 
■gn  his  deposition,  and  the  commissioner  shall  put  a  certificate  thereto  in  the 
usoal  form,  and  subscribe  his  name  to  the  same. 

Rule  21. 

No  person  ha?ing  or  claiming  any  interest  in  the  captured  property,  or 
any  interest  in  any  ship  having  letters  of  marque  or  commissmns  of 
r,  shall  act  as  a  commissioner.     Nor  shaU  a  commissioner  act  either  ae 
proctor,  advocate  or  counsel,  either  for  captors  or  claimants  in  any  prize 
whatever. 


Rule  22. 

If  the  captain  or  prize- master  neglect  or  refuse  to  give  up  and  deliver  to 
the  commissioners  the  documents,  papers  and  writings  reUting  to  the  cap- 
tmed  property,  according  to  these  rules ;  or  refuse  or  neglect  to  produce,  or 
cause  to  be  produced,  witnesses  to  be  examined  in  prepanUory^  within  three 
days  afler  the  arrival  of  the  captured  property  within  the  jurisdktbn  of  this 
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court,  or  shall  otherwise  unnecessarily  delay  the  productioo  of  the 
nmeots,  papers  or  writings,  the  commissioners,  or  one  of  them 


place  where  the  captured  property  may  be,  or  before  whom  the 
tit  preparatorio  may  have  been  already  begun,  shall  give  notice  in  wr 
the  delinquent  to  forthwith  produce  the  said  documents,  papers  aod  n 
and  to  bring  forward  his  witnesses,  and  if  he  shall  neglect  or  delaj'  i 
for  the  period  of  twenty-four  hours  thereafter,  such  commissioner  ifa 
tify  the  same  to  this  court,  that  such  proceedings  may  therefore  he 
justice  may  require. 

Rule  23. 

If  within  twenty-four  hours  sifler  the  arrival  within  this  district, 

captured  vessel,  or  of  any  property  taken  as  prize,  the  captors  or  thei 

shall  not  give  notice  to  the  judge  or  a  commissioner,  pursuant  to  thi 

sions  herein  made,  or  shall  not,  two  days  afVer  such  notice  giveOi  | 

witnesses  to  be  examined  in  ffreparalario,  then  any  person  claiming  ti 

tured  property  and  restoration  thereof,  may  give  notice  to  the  jodge 

commissioners  as<aforesaid,  of  the  arrival  of  the  said  captured  proper 

thereupon  such  proceedings  may  be  had  by  the  commissioners  io  rai 

the  said  property,  and  relative  to  the  documents,  papers!  and  wridii 

nected  with  the  said  capture,  which  the  claimant  may  have  in  his  pes 

custody  or  power,  and  relative  to  the  examination  of  witnesses  m  pn 

riot  as  near  as  may  be,  as  is  before  provided  for  in  cases  where  the 

shall  give  notice  and  examine  in  preparatorio.    And  the  said  claimai 

in  such  cases,  file  his  libel  for  restitution,  and  proceed  thereon  aooor 

the  rules  and  practice  of  this  court. 

Rule  24. 

As  soon  as  may  be  convenient  aAer  the  captured  property  shall  ha 
brought  within  the  jurisdiction  of  this  court,  a  libel  may  be  filed,  an 
nition  shall  thereupon  be  issued,  and  such  proceedings  shall  be  hac 
usual  in  conformity  to  the  practice  of  this  court  in  cases  of  vessels 
wares  and  merchandise  seized  as  forfeited  in  virtue  of  any  revenue 
the  United  States. 

Rule  25. 

In  all  cases  by  consent  of  captor  and  claimant,  or  upon  attestatk 
bited  upon  the  part  of  the  claimant  only,  without  consent  of  the  capC 
the  cargo  or  part  thereof  is  perishing  or  perishable,  the  claimant  spi 
the  quantity  and  quality  of  the  cargo,  may  have  the  same  delivered 
on  giving  bail  to  answer  the  value  thereof  if  condemned,  and  further  1 
the  event  of  the  suit,  such  bail  to  be  approved  of  by  the  captor,  or  otJ 
the  persons  who  gi?e  security,  swearing  themselves  to  be  severally  ac 
worth  the  sum  for  which  they  give  security.  If  the  parties  cannoi 
upon  the  value  of  the  cargo,  a  decree  or  commission  of  appraiseme 
issue  from  the  court  to  ascertain  the  value. 
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Rule  26. 

In  cases  were  there  is  no  claim,  ao  affidavit  being  exhibited  on  the  part  of 
the  captor  of  such  perishing  or  perishable  cargo,  specifying  the  quantity  and 
quality  thereof,  the  captor  may  have  a  decree  or  commission  of  appraisement 
and  sale  of  such  cargo,  the  proceeds  thereof  to  be  brought  into  court,  to  abide 
the  further  orders  of  the  court 

Rule  27. 

The  name  of  each  cause  shall  be  entered  by  the  clerk  upon  the  calendar 
for  hearing  in  their  order,  according  to  the  dates  of  the  returns  of  the  moni* 
tions,  and  lists  of  the  causes  ready  for  hearing  are  to  be  constantly  hung  up 
in  the  court  room  and  clerk's  office  for  public  inspection. 

Rule  28. 

In  all  cases  where  a  decree  of  commission  of  appraisement  and  sale  of  any 
Mp  and  cargo,  or  either  of  them,  shall  have  issued,  no  question  respecting 
the  adjudication  of  such  ship  and  goods,  or  either  of  them,  as  to  freight  or 
expenses,  shall  be  heard  till  the  said  decree  or  commission  shall  be  returned, 
with  the  account  of  sales,  and  the  proceeds  according  to  such  account  of 
Miles  be  paid  into  court,  to  abide  the  order  of  the  court  in  respect  thereto. 

Rule  29. 

After  the  examination  taken  tn  preparatory  on  the  standing  interrogatiom 
•re  brought  into  the  clerk's  office,  and  the  monition  has  issued,  no  further  or 
other  examinations  upon  the  said  interrogatories  shall  be  taken,  or  affida- 
Tite  received,  without  the  special  directions  of  the  Judge  upon  due  notice 
grren. 

Rule  30. 

None  but  the  captors  can,  in  the  first  instance,  invoke  papers  from  one 
captured  vessel  to  another,  nor  can  it  be  done  without  the  special  mandate 
of  the  judge ;  and  in  case  of  its  allowance,  only  extracts  from  the  papers 
are  to  be  used. 

Rule  31. 

The  invocation  shall  only  be  allowed  on  affidarit  on  the  part  of  the  cap- 
tors, satisfying  the  court  that  such  papers  are  material  and  necessary. 

Rule  32. 

Application  for  permission  to  invoke  must  be  on  service,  at  least  two  dscyn 
|irevioosly,  of  notice  thereof,  and  copy  of  the  affidavit  on  the  claimants  or 
their  agent,  (if  known  to  be  in  this  port,)  and  after  invocation  allowed  to  the 
captors,  the  clcdmants,  by  permission  of  the  judge,  for  sufficient  cause 
idiown,  may  use  other  extracts  of  the  same  papers  in  explanation  of  the 
parts  invoked. 

Rule  33. 
But  when  the  same  claimants  intervene  for  diOercnt  vessels  or  for  goods 

50 
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wares  or  merchandise,  captured  on  board  difierent  veflsek,  and  proofii  are 
taken  in  the  respective  causes,  and  the  causes  are  on  the  docketa  fiir  trial  at 
the  same  time,  the  captors  may,  on  the  hearing  in  court,  invoke  of 
in  either  of  such  causes  the  proofs  taken  in  any  other  of  tbem ;  the 
ants,  afler  such  invocatioif,  havmg  liberty  to  avail  tbemaelves  ako  of  the 
proofs  in  the  cause  invoked. 

Rule  34. 

In  all  motions  for  commissions  and  decrees  of  appravement  and  aale,  Che 
time  shall  be  specified  within  which  it  is  prayed  that  the  ccwnmiwiona  or  de- 
crees shall  be  made  returnable. 

Rule  35. 

The  commissioners  shall  make  regular  returns  on  the  dayn  in  which  tfadr 
commissions  and  decrees  are  returnable,  stating  the  progreM  that  hae  hen 
made  in  the  execution  of  the  commission  or  decrees,  and  if  oeoeeHiy, 
praying  an  enlargement  of  the  time  for  the  completion  of  the 

Rule  36. 

The  commissioners  shall  bring  in  the  proceeds  which  have  been 
at  the  time  of  their  returns ;  and  they  may  be  required  from  time  lo 
to  make  partial  returns  of  such  sums  only  as  are  nece«ary  to  cover  d- 
penses. 

Rule  37. 

On  the  returns  of  commissions  or  decrees,  the  commisskMien  or  the  aaf* 
shal  must  bring  in  all  the  vouchers  within  their  control. 

Rule  38. 

All  moneys  brought  into  court  in  prize  causes,  shall  be  forthwith  ptid 
into  such  Bank  in  the  City  of  New  York,  as  shall  be  appointed  for 
the  moneys  of  the  court,  and  shall  only  be  drawn  out  on  the  specific 
of  the  court  in  favor  of  the  persons  respectively  having  right  thereto^  or 
their  agents  or  representatives  duly  authorized  to  receive  the 


Rule  39. 

At  every  stated  term  of  the  c^urt,  the  clerk  shall  exhibit  to  the  court  a 
statement  of  all  the  moneys  paid  into  court  in  prize  cases,  deaigoatiiy  the 
amount  pcud  in  each  particular  case,  and  at  what  time. 

Rule  40. 

The  statement  when  approved  by  the  court,  shall  be  filed  of  remd  ■ 
the  clerk^s  office,  and  be  open  to  the  inspection  of  all  parties  interested,  and 
certified  copies  thereof  shall  be  furnished  by  the  clerk,  on  request,  le  wmf 
|)arty  in  interest,  his  proctor  or  advocate. 

Rule  41. 
When  property  Hcizcd  as  prize  of  war  is  delivered  upon  bail  a 
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tioQ  according  to  the  course  of  the  admiralty  is  to  be  taken  for  double  its 
Taloe. 

Role  42. 

Every  claim  interposed  must  be  by  the  parties  in  interest,  if  within  con- 
Tenient  distance ;  or  in  their  absence,  by  their  agent  or  the  principal  officer 
of  the  captured  ship,  and  must  be  accompanied  by  a  test  affidavit,  stating 
briefly  the  facts  respecting  the  claim  and  its  verity,  and  how  the  deponent 
stands  connected  with  or  acquired  knowledge  of  it.  The  same  pculy  who 
may  intervene  is  also  competent  to  attest  to  the  affidavit. 

Rule  43. 

The  captors  of  property  brought  in  or  held  as  prize,  or  which  may  have 
been  carried  into  a  foreign  port,  and  there  delivered  upon  bail  by  the  cap- 
ton^  shall  forthwith  libel  the  same  in  fact,  and  sue  out  the  proper  process. 
The  first  process  may,  at  the  election  of  the  party,  be  a  warrant  for  the 
arrest  of  the  property  or  person  to  compel  a  stipulation  to  abide  the  decree 
of  the  court,  or  a  monition. 

Rule  44. 

The  monitions  shall  be  made  returnable  in  twenty  days,  and  if  the  pro- 
perty seized  as  prize  is  in  port,  shall  be  served  in  the  same  way  as  in  the 
ease  of  monitions  issued  on  the  instance  side  of  the  court  of  admiralty,  on 
seisorea  for  forfeiture  under  the  revenue  laws.  In  case  the  property  claim- 
ed as  prize  is  not  in  port,  then  the  monition  is  to  be  served  on  the  parties  in 
ioterest,  their  agent  or  proctor  if  known  to  reside  in  the  district,  otherwise 
by  publication  daily  in  one  of  the  newspapers  of  this  city  for  fifteen  succes- 
aite  days  preceding  the  return  thereof. 

Rule  45. 

Whenever  the  jurisdiction  of  the  court  is  invoked  upon  matters  as  inci- 
dent  to  prize,  except  as  to  the  distribution  of  prize  money,  there  must  be 
diilioct  articles  or  allegations  in  that  behalf  in  the  original  libel  or  claim  on 
Iha  part  of  the  party  seeking  relief.  But  in  case  the  matters  have  arisen, 
Or  beeome  known  to  the  party  subsequent  to  presenting  his  libel  or  claim, 
the  eomt  will  allow  him  to  file  the  necessary  amendments. 

Rule  46. 

No  permissbn  will  be  granted  to  either  party  to  introduce  further  proofs 
UntS  after  the  hearing  of  the  cause  upon  the  proofs  originally  taken. 

Rule  47. 

In  caae  of  captures  by  the  public  armed  vessels  of  the  United  States, 
a  proceeding  for  condemnation  against  the  property  seized  as  prize 
beUi,  or  in  the  nature  of  a  prize  of  war,  under  any  act  of  Congress, 
^be  name  of  the  officer  under  whose  authority  the  capture  was  made  must 
inaerted  in  the  libel. 
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Rule  48. 

A  decree  of  coaturaacy  may  be  had.  against  any  party  not  obeying  the 
orders  or  process  of  the  court,  duly  served  upon  him ;  and  thereupon  an  at- 
tacliment  may  be  sued  out  against  him.  But  no  constructive  service  of  a 
decree  or  process,  viis  et  modis^  or  publica  eitatio  will  be  suflSldent,  tuklev 
there  has  been  a  publication  thereof  in  a  daily  paper  in  this  city,  at  laaat  fi^ 
teen  days  immediately  preceding  the  motion  for  an  attachment 

Rule  49. 

When  damages  are  awarded  by  the  court,  the  party  entitled  thereto  may 
move  for  the  appointment  of  three  commissioners  to  assess  the  same ;  two 
persons  approved  by  the  court  will  thereupon  be  associated  with  the  clerk 
or  deputy  clerk  of  this  court,  if  not  interested  in  the  matter,  wboee  duty  il 
•hall  be  to  estimate  and  compute  tlie  damages  in  conformity  to  the  principles 
of  the  decree,  and  return  a  specific  report  to  the  court  of  the  amount  of 
damages,  and  the  particular  items  of  which  they  SLre  composed. 

Rule  50. 

Any  party  aggrieved  may  have  such  assessment  of  damages  reviewed  kk 
a  summary  manner  by  the  court  before  final  decree  rendered  thereon,  oo 
giving  two  days'  previous  notice  to  the  proctor  of  the  party  in  whoee  fkrot 
the  assessment  is  made,  of  the  exceptions  he  intends  taking,  and  cauang  to 
be  brought  before  the  court  the  evidence  given  the  commissionerB  in  rekUioo 
to  the  particular  excepted  to. 

Rule  51. 

Every  appeal  from  the  decrees  of  this  court  must  be  made  within  tea 
days  from  the  time  the  decree  appealed  from  is  entered,  otherwMe  the 
party  entitled  thereto  may  proceed  to  have  it  executed.  No  appeal  AnH 
stay  the  execution  of  a  decree  unless  the  party,  at  the  time  of  entering 
the  appeal,  gives  a  stipulation  with  two  sureties  to  be  approved  by  the 
clerk  in  the  sum  of  two  hundred  and  fifty  dollars,  to  pay  all  costs  and 
damages  that  may  be  awarded  a^nst  him,  and  to  prosecute  the  appeal 
to  effect. 

Rule  52. 

If  the  party  appealing  is  afterwards  guilty  of  unreasonable  delay  in  hav- 
ing the  necessary  transcripts  and  proceedings  prepared  for  removing  ibej 
cause,  it  will  be  competent  to  the  other  party  to  move  the  court  for  leave 
execute  the  decree  notwithstanding  the  appeal. 

Rule  53. 
In  all  cases  of  process  in  rem  the  property  after  arrest  is  deemed  id 
custody  of  tlie  court,  and  the  marshal  cannot  surrender  it  on  bail,  or  o 
wise,  without  the  special  order  of  the  court. 
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cepted to  for  insufficiency                .               .                .91 
in  personam,  when  may  be  treated  as  a  nullity                        92 
of  a  party  out  of  the  United  Stales,  how  sworn  to        .          93 
Appeal,  on  justification  of  stipulators        ...  37 
from  what  decrees  to  be  made           .                .                .        151 
form  of,  and  within  what  time  to  be  made               .               152 
security  for  costs  on              ...               .  153, 154 
when  decree  may  be  executed  afler            .               .153,  155 
when  proceedings  to  be  transcribed  on               .                        155 
Appraisement  proceeding  on           .                .60,  61,  62,  63,  64,  66,  67 
Asseasment  of  damages  by  clerk  or  assessors,  and  proceedings  on    128,  135 
Attachment  tn  personam,  how  obtained                             .               .     17,  19 
in  rem  on  return  of  non  est  to  process  in  personam  25 
Ibreign                             .                .               .               .25 
proceedings  on              .               .               .                  27 
to  compel  appearance,  how  dissolved              .               •          26 
Attorneys,  who  admitted           ....                164 
BaO,  amount  of,  and  when  may  be  ordered  by  the  clerk                  .  17 
when  mandate  of  judge  required  to  hold  to                      .           16,  183 
to  the  marshal,  form  of              .                .                .               .21 

effect  of  when  filed  .  .  26 

what  deemed  a  compliance  with  the  stipulation        24 

how  put  in  and  juslined  in  informations  .        190 

Bonding  property,  how  effected  41 

Calendar,  when  cause  may  be  put  upon,  instanter  on  issue  formed  85 

Calumny,  oath  of  not  to  be  required  .  .  .        102 

Claim,  what  to  form  a  general  issue         .  .  .82,  189 

when  to  be  put  in  and  filed    .  .  .  .89,  188 

of  a  party  out  of  the  United  States,  how  sworn  to        .  93 

Ciaimaot,  who  entitled  to  appear  as  ,    ^  .  .74 

Co-libeilants,  proceedings  to  jom  as  .  .  .  8,  10 

costs  on  proceedings  to  join  as      .  .  .8 

when  to  give  security  for  costs  •  .  9 

Commission  to  take  testimony  .  .  105,118 

Oooflolidation  of  causes,  when  ordered,      .  .  103 

Ooatamacy,  decree  for,  when  obtained  .  .  .35 

Oosta^  not  allowed  on  proceedings  to  make  co-libellants  .  8 

stipulation  for  .  .  .  .17 

of  pleadings,  limited  .  77,90,169,178,176,177 


398 


APPENDIX. 


81 
35 

84 

119 

76 

91 

94,  95,  96,  97.  98 

101 

82 

83 

84 


Costs  of  answer,  when  not  taxable, 

of  officers  of  court,  when  to  be  paid  into  court 
of  disinterested  party  reauired  to  answer 
to  be  paid  under  order  or  court  to  be  taxed  and  filed 
by  whom  to  be  taxed 
Counsellors,  who  admitted 

Defendant  in  personam^  when  discharged  pendente  Hte 
Default,  decree  upon 

Demurrer,  when  general  issue  may  be  used  instead  of     . 
Depositions  in  perpetuam  rex  memoriam,  before  whom  and  how  taken 
Exceptions,  when  unnecessary 
when  not  allowed 

when  to  be  filed,  and  proceedings  thereon 
to  answers  to  interrogatories  by  parties 
General  issue,  how  formed  by  a  claim 

how  formed  by  an  answer  . 
when  may  be  joined,  in  place  of  a  demurrer 
proceedings  on,  formed  u  open  court  on  retam  of 
process  .... 

Guardian  ad  litem  .... 

In  forma  pauperis^  suits 

Indigent  suitors,  bail  stipulations  to  be  mitigated  for 
Informations,  how  to  be  drawn 

wlien  in  rem  and  personam  in  one  suit 
when  not  to  be  sworn  to 
what  process  to  be  issued  on 
how  reformed  or  amended 
practice  in,  in  common  law  and  admiralty  cases 
when  mandate  of  judge  required  on,  for  bail 
Interest  to  be  paid  in  certain  cases 
Interlocutory  orders,  when  to  become  absolute 
Interrogatories  to  parties 
Judgments,  by  whom  to  be  signed 

in  fjivor  of  Unilea  States,  how  satisfied  of  record 
Justification  of  sureties  to  stipulations, 
Libels,  how  to  be  drawn, 

to  be  filed  before  process  issues 
when  to  be  verified  by  oath 
by  whose  oath  to  be  verified 
when  need  not  be  verified  by  oath 
to  be  fairly  engrossed 
when  dismissed  on  motion 
of  review,  when  to  be  filed 
Marshal,  proceedings  against  when  bail  is  not  perfected    . 
now  compeiled  to  return  process 
how  to  dispose  of  money  m  his  hands  . 


99, 


his  fees  regulated 
Note  of  issue,  contents  of,  and  when  to  be  filed 
Notice,  of  application  to  bond  property 
of  application  to  appraise  property 
of  arrest  of  property 
of  sale  of  property 
of  motion  to  JiHiniBS  libel 
of  hcoring,  when  not  necessary 
of  trial,  &c.;  for  what  time  given 
when  to  be  servtjd 


49,  50.  51,  52, 


79,90 

66,68 

80 

159 

160, 161 

161 
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Rule 
Notice  of  hearing,  when  may  be  given  by  respondent      .  .  •      123 

in  lieu  of  replication,  when  may  be  given       .  .  88 

of  filing  claim  or  answer  .  .  .  .89 

Party  claimant,  who  entitled  to  appear  as  .  -  74 

Parties  to  suit,  proceedings  to  make  new  .  .         148,  149, 150 

Pajring  money  mto  court     .  .  •  .65 

Perishable  articles,  how  sold  .  .  187 

Petitory  suits,  regulated  in  certain  cases  .  .  .70 

Petitions,  how  to  be  drawn  ...  1 

Petitions,  when  need  not  be  sworn  to  ...  5 

to  be  made  co-libellants  .  .  .  8,  10 

Pleadings,  to  be  filed  without  leave  of  the  court  .  .  75 

Pleas,  special,  when  not  necessary  ...  76 

in  information,  when  filed,  form  and  kinds  of  .  188,  189 

Process,  against  goods  in  the  hands  of  third  persons  28,  29,  90,  31 

return  to  .  .  .  .  .    32, 33 

proceedings  when  returned  "  served  personally"         .  18,  56 

proceedings  when  not  served  personally  .  .    19,  20 

when  to  issue  ....  2 

what  to  state         .  .  .  ,  .17 

when  returnable  .  .  .  .  11 

to  commence  suits  .  .  .  13,  14,  15 

on  informations  .  .  .  182 

amount  of  bail  to  be  taken  upon         .  .  .17 

when  to  have  mandate  of  the  judge  .  .  16 

when  to  issue  without  mandate  of  the  judge      .  .  17 

returnable  when  court  is  not  in  session  .  34 

when  libellant  to  show  cause  why  it  should  not  be  vacated  36 

amount  to  be  attached  under,  how  limited  .  .  54 

amount  of  on  stipulation,  how  modified  .  59 

kind  of,  allowed    .  .  .  .  146, 147 

Proekein  ami  .....  142 

Proctors,  how  admitted       .....        164 
Proclamations,  three  abolished  ...  35 

Property  in  custody,  how  discharged  .  .  .69,  70 

ReDeanng,  when  granted  ....  156 

Replieatbn,  when  to  be  filed  .  .  .88 

Review,  libel  of,  when  filed        ....  157 

Kules  which  may  be  entered  in  vacation  .  .  .        163 

Beanons,  special,  when  held,  and  for  trial  of  what  causes    12,  138,  139, 140 
Stipulation,  for  costs,  when  to  be  given,     .  .  17 

to  marshal,  condition  of  ...  21 

to  marshal,  when  deemed  satisfied  .  .  24 

before  whom  taken  .  .  .  .37 

sureties  to,  how  to  justify  *  .  .  37 

when  modified  .....        144 
tit  personam^  condition  of  .  .  •  38 

Stipulations,  amount  of       .  .  .  39 

motion  to  increase  the  amount  of,  or  for  better  sureties,  55 

mitigation  of  amount  of  .  .  .  40, 144 

for  costs  .  .  .      44, 45, 59 

for  value,  condition  of       .  .  .  .    42, 59 

to  be  registered         ....  43 

when  may  be  enforced    .  .  .  .56,  145 

tn  personam^  how  stipulators  discharged  .  58 

to  marshal  "  '•  .  .  .57 
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Stipulations,  by  whom  to  be  executed 

Summary  proceedings  regulated 

Supplementary  matters,  how  connected  with  original  pleading 

Tender  ...... 

Verification  of  pleadings,  when  required 

by  whom 
when  not  required 
Viva  voce  testimony,  how  taken 

notes  of,  how  to  be  corrected 


16S, 


i 
7 


73 

3 

9$ 


INDEX  TO  RULES  IN  PRIZE  CAUSES. 


Amendments  to  libel,  when  allowed 

Appeals,  when  to  be  made  .... 

Assessment  of  damages       ..... 

Calendar,  order  of  putting  causes  on  . 

Claim  ...... 

Commissioners  to  examine  witnesses  in  preparatorio,  their  commiHioo 

to  see  that  the  prize  vessel  is  eafelv  moored 
to  see  if  bulk  has  been  broken,  and  when 
to  see  if  boxes,  dec.  have  been  opened,  and  if  proper- 
ty has  been  taken 
not  to  leave  the  property  until  it  is  secured  and  sealed 
seals  not  to  be  removed  without  order  of  court 
to  take  account  of  property,  and  how  to  secure  it 
duties,  when  no  notice  is  given  by  captors 
who  may  act  as  ... 

may  not  act  as  proctor,  counsellor,  or  advocate, 
of  appraisement  and  sale,  their  duties 
Contumacy,  decree  of,  when  and  how  may  be  obtained    . 
Damages,  how  and  by  whom  assessed 
Decree  of  contumacy,  when  and  how  may  be  obtained    . 

when  may  be  executed  after  appeal  • 
Deposition,  as  to  papers  to  be  taken  by  commissioners 
how  to  be  disposed  of 
form  of,  by  the  witness  in  preparatorio 
Examination  of  witnesses,  how  to  be  conducted 
who  may  attend 
when  closed 
Expenses,  questions  concerning,  when  to  be  determined    . 
Freight,  quoptions  concerning,  when  to  be  determined 
Invocation  of  pa|)erR,  dec,  from  one  vessel  to  anotlicr 
Libel,  for  restitution,  when  may  be  filed 

by  captors,  when  to  be  fifed  and  proceedings  thereon 
contents  of,  and  when  may  be  amended 
on  capture  by  public  armed  vessel  uf  the  United  States 
Money  in  court,  how  to  be  disposed  of 

report  of    . 
Motions  for  commissions,  or  decrees  of  appraisement  or  sale 
Notice  ol'  arrival  of  prize    .... 

Oath,  to  be  administered  to  witnesses 


45 
51 
49,50 
27 
42 
1 
3 
4 

4 

5 

5 

6 

7 

21 

21 

35,36,37 

49 

48 

•         52 

9  10 

.  19.20 

13,20 
13 

29 
2S 
2S 

.   30, 


24, 


33 
43 


39, 
2^    f% 
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,  to  be  administered  to  interpreter 

n,  d^c.,  when  to  be  delivered  to  the  comrnissioDers 

to  be  marked 

how  to  be  disposed  of  .  .  . 

proceedings  when  captors  refuse  or  neglect  to  give  up 

mvocation  of,  from  one  vessel  to  another 
hable  property,  how  disposed  of         . 


M,  additional,  when  not  allowed 

urty  in  custody  not  to  be  delivered  except  by  order  of  court 

when  deemed  to  be 
ilation  for  value  .... 

on  appeals  .... 

when  to  be  produced  before  commissioners 

how  examination  of,  to  be  conducted 


Rule 

18 

8 

9 

11 

22 

30  33 

25,26 

43,  44 

46 

53 

53 

41 

51 

12 

13,20 


—The  foregoing  Rnles  of  the  District  Court  for  the  Southern  District  of 

York,  were  adopted  in  1838.    A  very  large  portion  of  them  must  therefore 

isidered  as  superseded  by  the  General  Admiralty  Rules  of  the  Supreme  Court, 

pp.  339  to  348,)  which  in  all  cases  of  conflict  are  the  paramount  Rules.     In 

•enea  of  any  authorized  revision,  it  was  necessary  to  insert  the  whole. 
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CIRCUIT    COURT. 

NEW    YORK    SOUTHERN   DISTRICT. 


ON  APPEALS. 


Rule  116. 
An  appeal  can  be  taken  from  no  other  than  final  decrees. 

Rule  117. 

A  decree  shall  be  deemed  final  when  in  a  state  lor  execution  withoat  fiv- 
ther  action  of  the  court  below. 

RrLE  118. 

Every  appeal  to  the  Circuit  Court,  in  a  cause  of  admiralty  and  iiiaiiti«s 
jurisdiction,  shall  be  in  writing,  signed  by  the  party,  or  his  proetOTi  and  de- 
livered to  the  clerk  of  the  District  Court,  from  the  deeree  of  which  the 
shall  be  made  :  and  it  shall  be  returned  to  the  court,  with  the  oeeessi 
uments  and  procceedings,  within  twenty  days,  and  by  the  first  day  of  At 
term  next  after  the  delivery  thereof  to  the  derk,  unless  a  kxi^ger  tjine  ii  al- 
lowed by  the  judge. 

Rule  119. 

The  appeal  shall  briefly  state  the  prayers,  or  allcgatk>ns,  of  the  partiei  19 
the  suit,  in  the  District  Court,  in  the  proceedings  in  that  court  aod  the  de- 
cree, with  the  time  of  rendering  the  same.  It  shall  also  state  whether  it  ii 
intended,  on  the  appeal,  to  make  new  allegations,  to  pray  difierent  reKsC  sr 
to  seek  a  new  decision  on  the  facts,  and  the  appellants  shall  be  concluded  m 
this  behalf,  by  tlie  a])peal  filed. 

Rule  120. 

A  copy  of  the  appeal  shall,  at  the  same  time,  be  served  on  the  procior  sf 
the  appellees,  in  the  court  below.  And  an  affidavit,  of  the  due  senrisesf 
such  copy,  shall  be  filed  with  the  appeal.  And  no  process,  or  order,  sboU  bs 
necessary'  to  bring  tlie  appellees  into  this  court 

Rule  121. 

If  in  th(*.  nppenl,  it  shnll  not  be  intended  to  make  new  allcgntioos.  Is  fvaf 
difierent  relii'f.  nor  to  M*ek  a  new  decision  of  the  facts,  then  the  plrnrtsip 
evidence,  and  decree,  in  the  District  C.*uurt  with  the  stipukitions  in  thecaiw. 
and  the  clerk^s  account  of  the  funds  in  court,  in  the  cause,  if  any.  sImII  k 
certified  to  this  court  with  the  nppeaL  But  in  all  cases  the  statement  ol 
(acts  agreed  between  the  parties,  or  settled  by  the  judge  of  the  Disirvi 
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ind  OD  file,  according  to  the  practice  of  that  court^  may  be  eertified 
laee  of  the  evidence  at  large. 

Rdle  122. 

IiaH  be  intended  to  seek  only  a  new  decision  of  the  facts,  then  the 
pi  of  the  parties,  with  the  stipulations  in  the  cause,  and  the  clerk's 
of  the  funds  in  court,  if  any,  and  the  exhibits  and  depositions  in  the 
ImJl  be  certified  to  this  court  with  the  appeal.  But  the  proofs  need 
wrtified,  unless  specially  required  by  the  appellant,  or  ordered  by 
rC 

Rule  123. 

mU  be  intended  to  make  new  allegations,  or  to  seek  new  relief,  then 
m  to  the  petition  of  appeal,  shall  only  contain  copies  of  the  process 
poD  the  libel,  and  of  the  return  thereof,  the  account  of  the  clerk  of 
•  in  court,  in  the  cause,  the  depositions  and  exhibits,  and  the  stipu- 
I  the  cause. 

Rule  124. 

l^ieUant  shall  cause  the  notice  of  appeal,  and  an  afllidavit  of  the 
f  a  copy  thereof,  with  the  documents  required  to  be  returned  with 
al,  to  be  filed  in  this  court  within  four  days  after  the  return  is  com- 
r  the  clerk,  otherwiwe  the  appeal  shall  not  be  received,  and  shall  be 
Seterted ;  and  a  certificate  in  this  behalf  shall  be  made  to  the  court 
ich  the  appeal  is  made,  which  may  proceed  to  execution  of  its 

Rule  125. 

Kirt  shall  be  deemed  possessed  of  the  cause,  from  the  time  of  filing 
Uy  with  the  documents  required  to  be  returned  therewith,  in  this 

Rule  126. 

appeDee  does  not  enter  his  appearance,  within  the  two  first  days  in 
ceeding  the  filing  the  appeal,  and  proceedings,  and  affidavit  of  ser- 
^tiee  thereof  on  him,  the  appellant  may  proceed  ex  parte  in  the  cause, 
•oeh  decree  as  the  nature  of  the  case  may  demand. 

Rule  127. 

wer,  or  issue,  need  be  given  to  the  appeal    Each  party  may  notice 
for  hearing,  for  the  term  to  which  the  appeal  is  made,  (if  made  in 
I,)  or  if  made  in  vacation,  for  the  term  next  succeeding. 

Rule  128. 

q£  inhibition  will  be  awarded,  at  the  instance  of  the  appellant,  when 
noes  require,  to  stay  proceedings  in  the  court  below ;  notice  of  such 
D  having  been  previously  given. 
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Rule  129. 

A  mandamus  may  in  like  manner  be  obtained  to  compel  a  retuni  of  tba 
appeal  when  unreasonably  delayed  by  the  clerk,  or  court  below. 

Rule  130. 

If  the  appellee  shall  have  any  cause  to  show  whgr  new  anegatiooi^  or 
proofs,  should  not  be  offered,  or  new  relief  prayed,  on  the  appeal,  he  rfiall 
give  four  days'  notice  thereof,  and  serve  a  copy  of  the  affidavit  cootaioii^  tiia 
cause  intended  to  be  shown :  and  such  cause  shall  be  shown  within  the  two 
first  days  of  the  term ;  otherwise  the  appeal  shall  be  allowed  aoooidiQg  to 
its  terms. 

Rule  131. 

If  new  allegations  are  to  be  made,  or  different  relief  prayed,  in  this  eourti 
then  the  libellunt  in  the  District  Court,  shall  exhibit,  in  this  court,  a  libel, 
oath  within  ten  days,  to  which  the  adverse  party  shall,  in  twenty  days, 
swer  on  oath,  subject  in  each  case  to  the  extension  of  those  perio^  by  oider 
of  either  of  the  judges  of  this  court ;  and  on  a  default  on  this  behalf,  the  court 
will,  on  motion,  without  notice,  make  such  order  for  finally  disposing  of  the 
cause,  on  the  default  of  the  party,  as  the  nature  of  the  case  may  require. 

Rule  132. 

Af\er  the  libel  and  answer,  whether  newly  filed  in  this  court,  or  certiied 
from  the  District  Court,  shall  be  filed  in  this  court,  the  cause  shall  be  pio- 
ceeded  in  to  a  hearing,  as  in  other  cases.  But  where  interrogatories  hate 
been  answered  in  the  District  Court,  or  written  testimony  taken,  the  arne 
may  be  used  in  tliis  court. 

Rule  133. 

The  appellee  may  move  this  court  to  have  the  decree  made  in  the  District 
Court,  carried  into  effect,  subject  to  the  judgment  of  this  court,  or  of  the  Sih 
preroe  Court  on  appeal,  upon  giving  his  own  stipubtion  to  abide  and  per- 
form the  decree  of  such  courts:  and  ttiis  court  will  make  such  order,  unkM 
the  apiMiUant  shall  give  security  by  the  stipulation  of  himself,  and  oompeieot 
sureties,  for  payment  of  all  damages  and  costs,  on  tlie  appeal  in  this  OMirt, 
and  in  tlie  Supreme  Court,  in  such  sums  as  this  court  shall  direct 

Rule  134. 

In  cases  where  an  appeal  shall  lie  from  the  decree  of  this  court,  the  final 
decree  shall  not  be  executed  until  ten  days  shall  have  ela])sed  from  the  pro- 
nouncing or  filing  of  llic  decision  of  the  court. 

Rule  135. 

When  appeal  shall  be  made  from  the  decree  of  this  court,  the  appeOurt 
shall,  within  four  days  from  the  pronouncing  or  filing  of  such  decision,  aaloM 
further  time  is  allowed  by  the  judge,  make,  and  serve  on  the  adverK  party, 
a  statement  of  the  tcbtimony  on  the  trial  excepting  such  evidence  as 
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writing,  which  shall  be  properly  referred  to  therein.  The  party  on  whom 
the  same  shall  be  served  shall,  in  four  days  after  such  service,  propose 
amendments  thereto,  or  the  statement  shall  be  deemed  acquiesced  in,  and 
the  statement  and  amendments,  unless  acquiesced  in,  shall  be  submitted  by 
the  appellant  to  the  judge,  in  four  days  afterwards,  for  settlement ;  and  the 
same,  when  settled,  Ihall  be  engrossed  by  the  clerk,  and  with  the  written  evi- 
dence, shall  be  deemed  the  proofs  on  which  the  decree  is  made,  and  shall 
operate  as  a  stay  of  further  proceedings  in  this  court. 

Rule  136. 

In  all  cases,  in  civil  causes  of  admiralty  and  maritime  jurisdiction,  not  ex- 
pressly provided  for  by  the  foregoing  Rules  of  this  Court,  the  Rules  of  Prac- 
tice of  the  District  Court  for  the  Southern  District  of  New  York,  being  in 
force  at  the  time,  and  whether  established  before  or  after  these  Rules,  (not 
being  inconsistent  with  these  Rules,)  are  adopted,  and  are  to  be  received  as 
Rules  of  Practice  in  this  Court. 


r- 


CIRCUIT  COURT. 

NORTHERN    DISTRICT    OF    NBfW    YORK. 


Rules  of  the  Circuit  Court  of  the  United  States  for  the  Northern  District  of 
New  York,  regulating  appeals  from  the  District  Court. — June  Term,  1848. 

I. 

The  transcript  to  be  sent  to  this  court,  on  appeal  thereto  from  a  sentenoe 
or  decree  of  the  District  Court,  may  be  certified  by  the  clerk  of  the  latter 
court,  under  his  hand  and  the  seal  of  the  court. 

II. 

Eight  days'  notice  of  hearing  on  appeal  shall  in  all  cases  be  given,  by  the 
service  thereof  on  the  adverse  party,  or  on  his  proctor. 

III. 

When  an  appeal  from  a  decree  of  the  District  Court  is  interposed  twenty 
days  before  the  next  stated  session  of  this  court,  it  may  be  noticed  for  hearing 
at  such  session  by  either  party. 

IV. 

When  an  appeal  from  a  decree  of  the  District  Court  is  interposed  less  than 
twenty  days  before  the  next  stated  session  of  this  court,  the  appellee  may, 
at  his  option,  notice  the  cause  for  hearing  at  such  session,  on  the  first  or  other 
day  thereof;  or  have  the  cause  continued  until  the  next  stated  session. 

V. 

Transcripts  of  the  depositions  taken  in  any  cause,  in  the  District  Court, 
according  to  law — whether  de  bene  esse  under  the  acts  of  Congress,  or  oo 
commission — and  read  at  the  hearing  of  the  cause  in  that  court,  may  be 
transmitted  to  this  court  on  appeal,  and  read  by  either  party  asevkienceat 
the  hearing  of  the  cause  in  this  court. 

VI. 

A  copy  of  the  notes  tikcn  by  the  judge,  or  under  liis  direction  by  the  clerk, 
of  the  District  Court,  of  the  evidence  of  witnesses  examined  orally  therein, 
shall  be  certified  and  transmitted  to  this  court  on  appeal,  along  with  the 
transcript  of  the  record  and  other  proceedings  in  the  cause,  and  shall  be  ad- 
mitted to  prove  the  evidence  given  by  such  witnesses;  but  nothing  herein 
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contained  shall  be  construed  to  abridge  the  right  of  the  parties  to  re-examine 
nich  witnesses  in  this  court,  if  they  shall  see  fit  to  do  so. 


District  Court. — Northern  District  op  New  York. 

Rules  of  Practice  of  the  District  Court  of  the  United  States  for  the  Northern 
District  of  New  Yorkj  in  causes  arising  under  the  Act  of  Congress,  enti- 
tied  "  An  Act  extending  the  Jurisdiction  of  the  District  Courts  to  certain 
eases  upon  the  Lakes  and  navigable  waters  connecting  the  same^^  passed 
February  26,  1845,  and  in  causes  of  Admiralty  and  Maritime  Jurisdiction 
ether  than  those  of  municipal  seizure.—'July  Term^  1848. 

1. 

The  "  Rules  of  Practice  of  the  Courts  of  the  United  States,  in  causes  of 
Admiralty  and  Maritime  jurisdiction,  on  the  instance  side  of  the  court,"  pre- 
scribed by  the  Supreme  Court  of  the  United  States,  at  the  January  Term, 
1845,  are  understood  to  be  obligatory  on  this  court,  in  all  causes  arising  under 
the  act  of  Congress,  entitled  "An  Act  extending  the  jurisdiction  of  the  Dis- 
trict Courts  to  certain  cases  upon  the  lakes  and  narigable  waters  connecting 
the  same,"  passed  February  26th,  1845  ;  and  the  said  Rules  are  hereby  de- 
clared to  be  Rules  of  Practice  in  this  court,  in  exercising  the  jurisdiction  con- 
ferred by  the  said  act 

2. 

A  wpedBA  session  of  the  court  will  be  held  at  Auburn  on  the  first  Tuesday 
of  every  week,  at  ten  o'clock  in  the  ibrenoon  ;  at  which  special  sessions  all 
prooesB  must  be  made  returnable,  and  all  proceedings  must  be  had,  except 
tmis  by  jury,  which  will  not  be  held  without  a  special  order  of  the  judge 
for  that  purpose,  except  at  a  stated  term.  A  nd  in  case  of  the  non-attendance 
of  the  judge  at  the  time  hereby  appointed,  or  at  any  other  time  which  may 
by  special  order  be  appomted,  for  any  special  session  of  the  court,  all  process 
and  proceedings  shall  be  continued,  without  prejudke,  to  the  next  special 
>n,  or  to  some  earlier  day  for  that  purpose  appointed  by  the  judge. 


3. 

All  process  shall  bear  test  of  the  day  on  whk;h  it  is  sealed,  and  shall  be 
made  returnable  before  the  judge  at  Auburn,  on  Tuesday  of  the  week  next 
after  the  test  thereof,  or  of  some  succeeding  week. 

4. 

The  newspaper  called  the  Buffalo  Commercial  Advertiser,  printed  at  the 
city  of  Bufialo,  is  hereby  designated,  in  pursuance  of  Rule  ix.  of  the  Rules 
of  Practice  in  admiralty  and  maritime  causes  prescribed  by  the  Supreme 
Coortf  as  the  newspaper  in  which  all  notices  shall  be  printed,  which  are  by 
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the  said  rule  required  to  be  published  in  a  newspaper,  in  all  suits  in  rem,  in 
which  the  arrest  of  the  vessel,  goods,  or  other  thing  proceeded  against,  has 
been  made  at  or  within  the  collection  district  of  Buffalo  Creek. 

5. 

The  Cayuga  County  Bank,  in  the  village  of  Auburn,  is  hereby  deag- 
nated,  in  pursuance  of  Rule  xlii.  of  the  same  Rules,  as  the  place  oir deposit 
for  moneys  paid  into  court. 

6. 

Libels,  answers,  and  all  other  pleadings  and  papers  to  be  filed,  shall  be  so 
plainly  written  as  to  be  readily  legible,  and  shall  be  free,  to  all  reasonable 
extent,  from  interlineations  and  erasures ;  and  it  shall  be  the  duty  of  the 
clerk  to  reject  all  papers  delivered  to  him  to  be  filed,  which  are  not  in  ooofbr- 
mity  with  this  rule. 

7. 

All  libels  praying  process  of  arrest,  whether  in  rem  or  in  personam^  duill 
be  verified  by  the  oath  or  solemn  affirmation  of  the  libellant,  unless,  for  suffi- 
cient cause  shown,  such  oath  or  affirmation  shall  be  dispensed  with  by  the 
special  order  of  the  judge.  And  all  libels,  answers  and  other  pleadings  shall 
be  signed  by  tlie  party  in  his  own  proper  hand-writing,  and  in  like  manner 
by  the  proctor  for  the  party  in  whose  behalf  they  are  filed,  unless,  for 
special  cause  shown,  such  signature  shall  be  dispensed  with  by  leave  of 
the  court. 

8. 

In  suits  in  rem^  the  mesne  process  shall  be  served,  and  the  required  no- 
tices given,  at  least  fourteen  days  before  the  return  day  of  the  process,  unless 
a  shorter  time  shall  be  prescribed  by  special  order,  founded  upon  the  exigen- 
cies of  tlie  particular  case. 

9. 

All  process,  and  all  notices  for  publication  in  a  newspaper  in  pursuance  of: 
Rule  IX.  of  the  Rules  of  Practice  in  admiralty  and  maritime  causes,  pi 
scribed  by  the  Supreme  Court,  shall  be  drawn  up  by  the  clerk ;  and  no 
cess,  except  subpoenas,  shall  be  issued  by  liim  in  blank. 

10. 

The  notice  mentioned  in  the  last  preceding  rule  shall  contain  the  title  ot* 
the  suit,  a  summary  statement  of  the  cause  of  action,  the  amount  claimed  by 
the  libellant,  and  the  day  and  place  fixed  for  the  return  of  the  process ; 
shall  have  the  name  of  the  proctor  of  the  libellant,  and  tliat  ot*  the  mar 
shal,  or  of  his  deputy  by  whom  the  arrest  shall  have  been  made,  suffixes- 
there  to. 

11. 
The  amount  of  tlie  debt  or  damages  for  which  tlie  action  is  brought 
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be  stated  in  the  libel,  and,  with  the  addition  thereto,  for  costs,  of  $250  in  a 
suit  tn  rem.  and  of  $100  in  a  suit  t>i  personam^  shall  be  endorsed  on  the  mesne 
procesB,  thus :  "  Action  for  $        ." 

12. 

When  the  libellant  is  not  a  resident  of  the  district,  he  shall,  at  the  time  of 
eommendng  his  suit,  give  a  bond  or  stipulation,  with  one  or  more  sufficient 
sureties,  in  the  sum  of  at  least  one  hundred  dollars,  if  the  suit  is  tn  personam ; 
and  in  the  sum  of  at  least  two  hundred  and  fif\y  dollars,  if  the  suit  be  tn  rem 
— eooditioned  that  he  will  appear  from  time  to  time,  aud  abide  by  all  orders, 
interlocutory  and  final,  of  the  court,  and  pay  the  costs  and  expenses,  if  any, 
which  shall  be  awarded  against  him  by  the  final  decree  of  this  court,  or  of 
any  appellate  court :  Provided,  however,  that  this  regulation  shall  not  ex- 
tend to  suits  for  seamen's  wages,  nor  to  suits  for  salvage  when  the  salvors 
have  come  into  port  in  possession  of  the  property  libelled. 

13. 

In  all  cases  not  embraced  within  the  last  preceding  rule,  on  motion  of  the 
defendant  or  claimant,  the  court  will,  in  its  discretion,  direct  the  libellant,  on 
pain  of  dismissing  his  libel,  to  give  the  like  security. 

14. 

Instead  of  the  security  specified  in  the  two  last  preceding  rules,  the  party 
from  whom  it  is  required  may,  at  his  option,  deposit  in  court  a  sum  of  money 
of  the  like  amount 

15.  ' 

If  in  any  case  a  libel  shall  be  filed  in  behalf  of  a  libellant  who  is  not  a  resi- 
deot  within  the  distnct,  before  security  for  costs  and  expenses  shall  be  filed 
aa  required  by  Rule  xii.,  the  proctor  for  such  libellant  shall  be  liable  for  such 
ooata  and  expenses  to  the  amount  specified  in  the  said  rule,  until  such  secu^ 
tjty  shall  be  filed ;  and  the  payment  thereof  may  be  enforced  by  summary 
ta  personam  against  such  proctor. 


16. 
When  a  proctor  is  retained  to  defend  in  any  suit,  before  the  return  day  of 
tbe  mesne  process  therein,  who  resides  or  has  his  place  of  business  more  than 
three  miles  from  the  clerk's  office,  and  not  more  than  three  miles  from  the  resi- 
dence or  place  of  business  of  the  proctor  for  the  libellant,  such  proctor  for  the 
^iendant  may,  at  any  time  before  the  return  day  of  the  process,  serve  a  notice 
of  his  retainer  on  the  proctor  for  the  libellant;  and  it  shall  thereupon  be  the 
doty  of  the  proctor  for  the  libellant,  without  delay,  to  serve  on  the  proctor 
for  the  defendant  a  copy  of  the  libel  on  file. 

17. 
When  the  defendant's  answer,  or  any  other  pleading  subsequent  to  the 
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libel,  is  put  in  by  being  simply  filed  in  the  clerk's  office,  instead  

in  open  court,  in  presence  of  the  proctor  or  advocate  ior  the  adYWie  partft^ 
copy  thereof,  with  notice  of  the  time  of  filing  the  same,  shall  withoat  dekif 
be  served  on  the  proctor  of  such  adverse  party.  • 

18. 

When  a  decree  is  made  in  the  absence  of  the  proctor  ofehher  party  la  Iha 
suit,  unless  such  proctor  resides  at  the  place  where  the  clerk's  ofiee  is  htgH^ 
H  shall  be  the  duty  of  the  clerk  immediately  to  transmit  to  him  hy  mal  a 
copy  of  the  decree ;  and  such  proctor  and  party  shall  be  reqjonsibie  to  te 
clerk  for  the  fees  to  whk^  he  may  be  entitled  for  such  senrioa,  acootdhf  Is 
the  usual  rate  of  charge. 

19. 

Not  less  than  six  days'  notice  shall  be  given  of  the  sale  of  pn^ierty  od  final 
process ;  and  when,  in  the  opinion  of  the  marshal  or  his  deputy,  by  wfaooi 
the  sale  is  to  be  made,  the  circumstances  of  the  case  require  a  longer  oadn, 
he  may,  in  his  discretion,  extend  it  to  any  time  not  exceeding  tirea^  days. 

20. 

For  the  custody  of  vessels  and  other  property  while  under  arrest,  the 
shal  shall  be  entitled  to  the  same  fees  as  are  allowed  by  the  92d  rule  of 
court  in  cases  of  municipal  seizure ;  subject,  however,  to  alteratioo  by  Aa 
court  in  pcurtkular  cases  for  special  cause  shown. 

21. 

When  interrogatories  are  propounded  by  the  defendant  at  the  don  of  hii 
answer,  touching  any  matters  charged  in  the  libel,  or  touching  any  man«  sf 
defence  set  up  in  the  answer,  (according  to  Rule  xxxii.  of  the  Rules  of  Piae* 
tice  prescribed  by  the  Supreme  Court,)  the  libellant  shall  answer  tha  sms 
within  twelve  days,  unless,  for  sufficient  cause  shown,  he  shall,  by 
order,  be  allowed  a  longer  perk>d ;  and  the  court  may,  in  ita 
require  such  interrogatories  to  be  answered  within  a  shorter 
inslanter. 

22. 

When  interrogatories  are  propounded  to  a  garnishee  (in  parsuaooe  oTRoli 
XXX VI I.  of  the  Rules  of  Practke  prescribed  by  the  Supreme  Court,)  a  espy 
thereof  shall  be  served  upon  the  garnishee  personally,  or,  in  case  of  hii  ab- 
sence from  his  dwelling  house  or  usual  place  of  abode,  by  leaving  such  espy 
with  some  person  of  suitable  age  who  is  a  member  or  resident  of  the  fiuafly ; 
and  the  garnishee  shall  be  required  to  answer  the  interrogatorieB 
twelve  days  after  such  service,  unless  a  longer  period  shall,  for 
cause  shown,  be  by  special  order  allowed  for  that  purpose ;  and  the  eooit 
may  also,  in  its  discretion,  prescribe  a  shorter  period. 
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23. 

ExoeptKHifl  to  the  libel  (taken  in  pursuance  of  Rule  xxxvi.  of  the  Rules  of 
Practice  prescribed  by  the  Supreme  Court,)  for  surplusage,  irrelevancy,  im- 
pertinence or  scandal,  may  be  taken  are  tenus,  on  the  return  day  of  the 
mesne  process ;  and  exceptions  to  the  answer  or  other  allegation  given  by 
the  defendant,  taken  for  the  like  causes,  in  pursuance  of  the  same  rule,  or  in 
pursuance  of  Rule  xxvii.,  for  want  of  sufficiency,  fulness  or  distinctness,  may 
be  taken  in  like  manner,  when  the  answer  or  allegation  is  put  in  in  open 
court ;  and  the  court  will  thereupon,  in  its  discretion,  either  decide  upon  the 
saflkiency  of  the  exceptions  so  taken,  inslanter  or  direct  the  same  to  be  drawn 
up  in  writing,  and  appoint  a  day  to  hear  argument  thereon,  or  refer  the  same 
to  a  conunissioner. 

24. 

When,  at  the  return  of  the  mesne  process,  further  time  has  been  granted 
to  answer  the  libel ;  and  the  answer,  instead  of  being  produced  and  offered 
in  open  court,  in  the  presence  and  hearing  of  the  advocate  of  the  Ubellant,  is 
simply  filed  with  the  clerk,  a  copy  thereof  shall,  without  delay,  be  served  on 
the  proctor  for  the  libellant,  personally,  if  he  resides  within  three  miles  of  the 
proctor  for  the  defendant,  otherwise  either  personaJly  or  by  mail ;  and  the 
proctor  for  the  libellant  may,  within  ten  days  after  the  service  thereof,  file 
and  serve  exceptions  thereto.  The  defendant,  within  eight  days  afler  ^ 
■enrice  of  such  exceptions,  may  give  a  written  notice  of  his  submissbn  to  any 
or  all  of  them ;  and  if  any  of  them  are  not  submitted  to  within  the  time  pre- 
■eribed,  the  hliellant  may  bring  the  same  to  a  hearing  before  the  court,  by 
giving,  at  any  time  within  six  days,  a  notice  of  not  less  than  six  nor  more 
than  ten  days,  of  such  hearing.  Every  exception  not  submitted  to,  and 
which  is  not  notified  for  hearing  within  the  time  specified,  shall  be  considered 
as  abandoned. 

25. 

When  exceptions  are  referred  to  a  commissioner,  if  the  party  who  obtained 
the  reference  shall  not  procure  and  file  the  commissioner's  report  within  four- 
teen days  from  the  date  of  the  order  of  reference,  unless  further  time  shall 
be  allowed,  for  sufficient  cause  shown,  by  special  order,  the  exceptions  shall 
be  couidered  as  abandoned.  The  party  by  whom  the  reference  was  ob- 
tained shall  have  eight  days  afler  filing  the  report  of  the  commissioner,  to 
except  thereto.  On  filing  the  report,  he  shall  give  notice  of  filing  the  same  to 
ibe  adverse  proctor,  who  shall  have  eight  days  afler  such  notice  to  except  to 
the  report.  Exceptions  to  a  commissioner's  report  may  be  noticed  for  argu- 
ment by  either  party,  and  the  notice  shall  be  served  at  least  six  days  before 
the  day  designated  for  the  hearing. 

26. 
Alhappeals  to  the  Circuit  Court  must  be  interposed  within  ten  days  from 
the  date  of  the  decree,  or  within  such  other  period  as  shall  be  designated  by 


412 


APPENDIX, 


special  order  made  in  the  particular  suit ;  and  in  cases  where  the  right  of 
appeal  is  allowed,  no  final  process  shall  issue,  before  the  expintion  of  the 
ten  days,  or  other  period  prescribed. 

27. 

The  regulations  prescribed  by  law  relative  to  the  mode  of  serving  notioes 
and  other  papers,  in  suits  prosecuted  in  the  courts  of  the  state  of  New  York, 
are  hereby  adopted,  mutatis  mutandis^  as  rules  of  this  court,  in  cases  at  law 
as  well  as  in  admiralty. 


PRESENT   FEE  BILL 

IN  SOUTHERN  DISTRICT  OF  NEW  YORK. 


dvocatesf  and  Proctors*  Costs  umally  taxed  in  this  District. 


advocates'  fees. 


staining  fee,  .  .  .  .     $3  75 

^eruaing,  examioing  and  signing  a  libel,  answer,  special  pleading, 
interrogatories  or  exceptions,  when  the  advocate  is  not 
the  proctor  in  the  cause,  .  .  .        1  25 

^Attendance  in  court  on  every  necessary  proceeding  in  a  cause,  62| 

^Arguing  in  court  on  any  special  motion  actually  litigated,  .        1  25 

^Arguing  every  special  plea,  demurrer  or  exceptions,  actually  liti- 
gated, .  .  .  .        2  50 
^Arguing  on  final  bearing,  on  pleadings  and  proofs,  when  the  cause 

is  litigated  on  the  merits  and  in  no  other  case,  .        5  00 

Attending  a  judge  or  commissioner  on  taking  testimony  de  bene 
esse  out  of  court,  but  no  allowance  for  more  than  one  at- 
tendance, .  .  .  .  .        5  00 
Attendance  before  the  clerk  or  assessors  on  reference  by  order  of 
'  •       the  court,  but  no  allowance  for  more  than  one  attend- 
ance,                .                                             .  .        3  00 
IVo  fees  taxed  for  more  than  one  advocate  in  the  same  cause. 


proctors'  fees. 


Hetaining  fee ;  (but  when  the  same  person  acts  both  as  advocate 

and  proctor,  no  retaining  fee  allowed  as  proctor,)  .        3  75 

Drawing  libel,  plea,  answer,  claim,  exceptions,  necessary  affidavits, 

dtc,  each  folio  of  100  words,  .  .  .  25 

Copy  same  for  each  folio,  ...  12  j 

Xvery  necessary  motion  made  in  court,         .  .  62^ 

Attendance  in  court  on  every  necessary  proceeding  in  a  cause, 

(not  being  the  advocate,)  .  .  g24 

Drawing  interrogatories  each  folio  of  100  words,  .  25 

Copy  same  per  folio,  .  *  .  ,  224 

[But  taxation  is  never  to  exceed  $2  50  for  draH,  and  $1  50 
for  copy  of  interrogatories.] 
Srief  on  special  motion  or  petition  argued  in  court  on  both  odei^         l  12| 
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Brief  on  final  argument  in  court  upon  the  merits,         .  .      $2  50 

[These  hriefs  to  include  all  abbreviations  of  pleadings, 
proofs,  dec.,  and  no  separate  allowances  made  therefor.] 
Attending  judge  or  commissioner  on  taking  testimony  de  bene  esse 

out  of  court,  (if  not  the  advocate,)  .  .        5  00 

Attending  clerk  or  assessors  on  reference  and  compotation  of  da- 
mages, (if  not  the  advocate,)  .  .  .3  00 
[But  no  more  than  one  attendance  taxed  in  either  of  the 
two  last  cases.] 
Attending  taxation  of  costs,  when  notice  thereof  has  been  given 

or  received,  ...  .SO 

Copy  of  bill  of  costs  for  opposite  party, ...  37| 

Every  necessary  notice  actually  given,  .  .  .  37| 

Arguing  a  motion  or  cause  in  court,  (if  not  the  advocate,  and  if 

the  charge  is  not  taxed  for  an  advocate  in  the  cause.)  1  25 

advocates'  and  proctors'  fees  on  proceedings  to  obtain  obdkb  fob 

PROCESS   FOR   seamen's   WAGES   IN    PLENABY   CASES. 

Drawing  affidavit  and  ac.  per  folio  of  100  words,  .  85 

Copy,  «  u  ,  121 

Attendance  before  Judge,               ...  .01) 

Summons  for  Judge,  per  fol.                                  .               .  15 

For  copies,  per  folio,        .....  U| 

Motion  for  process,                  ....  0B| 

Arguing  motion  when  opposed,                      .               .  .        1  85 

Copy  costs  for  opposite  party,                 ...  371 

Attendance  on  taxation,                 ...  .50 

Witnesses  fees  per  day.                           .                                .  1  25 

Drawing  affidavit  of  serving  summons,  per  folio,  .           25 

Copy,  per  folio,          .....  121 

And  disbursements  actually  made. 

If  before  a  U.  S.  Commissioner,  or  State  officer,  his  fees  are 
to  be  added. 


FEE  BILL 

HE  NEW  YORK  STATE  COURT  OF  ADMIRALTY, 

*HB   FORMATION    OP  THE   CONSTITUTION    OF  THE   UNITED  STATES. 


fw  regulating  /he  Fees  of  the  several  Officers  and  Mi- 
nisters of  Justice  within  this  State, 

Paned  Febraary  18, 1789. 
FEES  IN  THE  COURT  OF  ADMIRALTY. 

TO   THE  JUDGE. 

\  seal  of  process,  fifty  cents. 

al  to  exemplifications,  one  dollar  twenty-five  cents. 

sentence,  three  dollars  seventy- five  cents. 

\  an  affidavit,  twelve  one-half  cents. 

;  every  stipulation,  fifty  cents. 

Dg  a  defendant  or  witness,  and  certificate  thereof]  twenty-five 

X  every  bill  of  costs,  one  dollar  twenty -five  cents. 

THE    ADVOCATES    FEES. 

aining  fee,  three  dollars  seventy-five  cents. 

motion  made  without  effect,  sixty-two  one-half  cents. 

ance  at  every  court,  when  anything  is  necessary  to  be  done  there, 

ue,  sixty- two  one  half  cents. 

g  on  the  final  hearing,  where  a  cause  is  litigated  and  a  full  defence 

)ut  in  no  other  case,  five  dollars. 

ig,  examining  and  signing  a  libel,  answer,  plea,  demurrer,  or  any 

dal  pleadings,  interrogatories  or  exceptions,  when  the  advocate  is 

roctor  in  the  cause,  one  dollar  twenty-five  cents. 

Ig  on  any  special  motion,  one  dollar  twenty-five  cents. 

Ig  every  plea,  demurrer  or  exceptions,  two  dollars  fif\y  cents. 

>  fees  to  be  taxed  for  more  than  one  advocate  in  the  same  cause. 

FEES   OF  THE   PROCTORS   IN   THE   COURT   OF  ADMIRALTY. 

taining  fee,  three  dollars  seventy-five  cents ;  but  when  the  same 
ts  both  as  advocate  and  proctor,  no  retaining  shall  be  allowed  as 
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Drawing  every  libel  or  iDformation,  aDswer,  replication,  or  other  pleading 
or  exceptions,  eighteen  cents  for  each  sheet  containing  ninety  words ;  and 
for  copies,  nine  cents  for  each  sheet  as  aforesaid. 

Every  motion  made  with  effect,  when  he  acts  as  advocate,  axty-two  one- 
half  cents. 

Attendance  in  every  court,  when  any  thing  is  done  in  the  c&uae,  sixty-two 
one-half  cents ;  but  no  person  shall  be  allowed  lor  attendance  both  as  proc- 
tor and  advocate  in  the  same  cause  at  the  same  court 

Drawing  interrogatories,  eighteen  cents  for  each  sheet  oontainiog  ninety 
words,  and  for  a  copy  thereof,  nine  cents  for  each,  as  aforesaid ;  but  if  any 
one  set  of  interrogatories  sliall  exceed  thirteen  sheets,  no  more  than  two 
dollars  and  a-half  shall  be  allowed  for  drawin^the  same ;  and  no  more  than 
one  dollar  twenty- five  cents  for  a  copy  thereolT 

Every  notice,  copy  and  service,  thirty-seven  one-half  cents. 

Abbreviating  pleadings,  depositions  and  exhibits,  three  cents  for  eadi  sheet- 
containing  ninety  words. 

Arguing  on  a  final  hearing  when  the  proctor  is  not  the  advocate  in  the;, 
cause,  one  dollar  eighty-seven  one  half  cents. 

Copy  of  a  bill  of  costs  for  the  opposite  party,  when  necessary  to  be  taxi 
thirty-seven  one-half  cents. 

For  attending  taxation  of  costs,  fifty  cents. 

Arguing  any  demurrer  of  exceptions,  when  the  proctor  is  not  the  advoeal 
in  the  cause,  one  dollar  twenty-five  cents. 

FEES   OF  THE   REGISTER   IN   THE    COURT   OF  AOMIRALTT. 

For  drawing  every  stipuIation,'process,  monition,  or  subpoena,  eigh 
cents  for  each  sheet  contaioiog  ninety  words;  and  nine  cents  lor 
each  sheet 

Entering  the  return  of  proce5>s.  eighteen  cents. 

Filing  every  libel,  claim,  pleading  or  other  paper,  twelve  one-half  centL 

Reading  each  pleading,  deposition  and  exhibit  on  hearing,  twelve 
half  cents. 

Copies  of  the  pleadings,  interrogatories,  depositions  and  exhibits,  when 
quired,  nine  cents  for  euch  sheet  of  ninety  words. 

Entering  each  proclamation,  eighteen  cents. 

Entering  each  default,  twelve  one-half  cents. 

Entering  every  motion  of  the  plaintiff  or  defendant,  twelve  one-half  cen 

Entering  every  rule  of  court,  eighteen  cents. 

Examining  each  witness,  and  drawing  his  deposition,  eighteen  cents 
each  sheet  containing  ninety  words. 

Certifying  each  exhibit  or  writing  shown  to  a  witness  at  his  examina 
twenty-five  cents. 

Drawing  every  decree  or  decretal  order,  eighteen  cents  for  each 
containing  ninety  words ;  and  for  entering  the  same  in  the  minutes, 
cents  fer  each  sheet  as  aforesaid. 

Drawing  a  record  or  making  a  drafl  of  apostles,  eighteen  oenti  for 
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sheet  oontaining  ninety  words ;  but  no  pleading,  depo8ition,«exhibit  or  other 
writing  to  be  inserted  therein  verbatim,  pr  in  hsc  verba,  shall  be  computed 
as  any  part  of  such  drafl. 

Entering  a  record  in  the  register,  or  engrossing  or  copying  apostles  or  re- 
cords to  be  sealed  or  exemplified,  nine  cents  for  each  sheet  of  ninety  words, 
including  all  the  pleadings,  depositions,  exhibits  and  writings  inserted 
therein. 

Every  certificate,  eighteen  cents. 

Entering  return  of  appraisement  or  sales,  nine  cents  for  each  sheet  of 
ninety  words. 

Drawing  commission  to  examine  witnesses,  eighteen  cents  for  each  sheet 
containing  ninety  words ;  and  for  engrossing  the  same,  if  on  parchment, 
twelve  one-half  cents,  including  the  parchment ;  and  if  on  paper,  nine  cents 
for  each  sheet  of  ninety  words. 

All  money  deposited  in  court,  six  and  a  quarter  cents  in  four  dollars. 

THE  marshal's  FEES  IN  THE  COURT  OF  AOMIRALTT. 

For  summoning  every  witness  or  appraiser,  twelve  one-half  cents. 

Giving  notice  of  holding  the  court  to  each  proctor  or  advocate,  twelve 
one-half  cents. 

Swearing  each  witness  in  court,  six  cents. 

Making  each  proclamation,  twelve  one-half  cents. 

Serving  every  capias,  attachment  or  summons,  one  dollar  fifly  cents. 

Travelling  each  mile,  going  only,  either  to  serve  process  or  subpcena  witr 
nesses,  twelve  one-half  cents. 

Custody  fees  of  a  vessel,  one  dollar  twenty-five  cents  per  day. 

Sales,  six  and  a  quarter  cents  per  four  dollars,  for  any  sum  under  eight 
hundred  dollars,  and  for  any  larger  sum,  three  cents  per  four  dollars. 
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FEES  OF  MARSHAL  AND  CLERK. 

^n  aci  making  appropriations  for  the  civil  and  diplomaiie  e^pptnuM  0f  tit 

Government  for  the  year  eighteen  hundred  and  fort^'One. 

Passed  Mareh  3, 1841. 

For  defraying  the  e^xpeDscs  of  the  Supreme,  Circuit,  and  District  ooqiH 
of  the  United  States,  including  the  District  of  Columbia;  alao  for  jnron 
and  witnesses,  in  aid  of  the  funds  arising  from  fines,  penahies,  and  ibrieitiire% 
incurred  in  tlie  year  eighteen  hundred  and  forty-one,  and  preceding  fttmi 
and  likewise  for  defraying  the  expenses  of  suits  in  which  the  United  Sttfci 
are  concerned,  and  of  prosecutions  for  offences  committed  against  the  Uniiad 
States,  and  for  the  safe-keeping  of  prisoners,  three  hundred  and  twcmtf-fve 
thousand  dollars:  Provided^  however^  That  hereafter,  in  lieu  of  a&  hm^ 
emoluments,  and  receipts  not  allowed  in  districts  where  present  the  entire 
compensation  of  any  of  the  officers  hereinafler  named  shall  exceed  the  sob 
of  one  thousand  five  hundred  dollars  per  annum,  it  shall  and  may  be  lawM 
for  the  United  States'  clerks,  attorneys,  counsel,  and  marshals,  in  the  dii* 
trict  and  circuit  courts  of  the  United  States  in  the  several  States,  lo  demadl 
and  receive  the  same  fees  that  now  arc,  or  hereafter  may  be, allowed  by  the 
laws  of  the  said  States  respectively  where  said  courts  are  held,  to  the 
clerks,  attorneys,  and  counsel,  and  slicritfs,  in  the  highest  courts  of  the  mi^ 
States  in  which  like  services  are  rendered ;  and  no  other  fees  or  cmolumartii 
except  that  tlie  marshals  sliall  receive  in  full,  for  summoning  all  the  jqiimi 
for  any  one  court,  thirty  dollars  ;  and  shall  receive,  for  every  days  actusl 
attendance  at  any  court,  five  dollars  per  day  ;  and  for  any  services,  indod- 
ing  the  compensation  for  mileage,  performed  by  said  officers  in  the  discheryeif 
their  official  duty,  for  which  no  compensation  is  provkled  by  the  laws  of  aid 
States  respectively,  the  said  officers  may  recei? e  such  fees  as  are  now  al- 
lowed by  law  according  to  the  existing  usage  and  practice  of  said  coorti  of 
the  United  States  ;  and  every  district  attorney,  except  the  district  attoncj 
of  the  southern  district  of  New  York,  sliaiJ  receive,  in  addition  to  the  abovt 
fees,  a  salary  o^  two  hundred  dollars  per  annum :  Provided^  That  the  kn 
and  emolumenlB  retained  hy  the  district  attorneys,  marshals,  and  derfcsi  ex- 
clusive of  any  reasonable  compensiition  to  their  deputien,  to  be  allowed  is 
tlicir  accounts  by  the  courts  of  the  respective  districts  to  which  they  beloi^ 
and  after  the  payment  of  such  necessary  office  and  other  expenses  as  itel 
be  allowed  by  the  Secretary  oi  the  Treasury,  not  to  exceed,  as  to  any  em 
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said  offices  in  the  southern  district  of  New  York,  the  sum  of  three 
od  dollars  per  annum,  and  in  any  other  district,  the  sum  of  one  thou- 
lollars  per  annum,  shall  in  no  case  exceed,  for  the  district  attorneys 
le  marshals,  or  either  of  them,  the  sum  of  six  thousand  dollars  for 
and  those  for  each  of  the  clerks  shall  not  exceed,  in  any  case,  four 
od  &ve  hundred  dollars ;  tiie  overplus  of  fees  and  emoluments  to  be 
to  the  public  Treasury,  under  such  rules  and  regulations  as  may  be 
bed  by  the  Secretary  of  the  Treasury,  subject  to  the  disposition  of 


UNITED  STATES  COMMISSIONERS. 

for  the  more  convenieni  taking  of  affidavits  and  hail  in  civil  causes  de- 

^ing  in  the  Courts  of  the  United  States. 

Passed  Febmary  20,  1813. 

t  enacted  by  the  Senate  and  House  of  Representatives  of  the  United 
of  America^  in  Congress  assembled.  That  it  shall  be  lawful  for  the 
ooart  of  the  United  States,  to  be  holden  in  any  district  in  which  the 
t  provision,  by  law,  for  taking  bail  and  affidavits  in  civil  causes,  (in 
irhere  such  affidavits  are,  by  law,  admissible)  is  inadequate,  or  on  ao- 
of  the  extent  of  such  district,  inconvenient,  to  appoint  such  and  so 
discreet  persons,  in  different  parts  of  the  district  as  such  court  shall 
neeessary,  to  take  acknowledgments  of  bail  and  affidavits ;  which  ac- 
BdgmentB  of  bail  and  affidavits  shall  have  the  like  force  and  effect  as 
Ml  before  any  judge  of  said  court ;  and  any  person  swecuing  falsely 
by  any  such  affidavit,  shall  be  liable  to  the  same  punishment  as  if 
tne  affidavit  had  been  made  or  taken  before  a  judge  of  said  court 
.  2.  And  he  it  further  enacted.  That  the  like  fees  shall  be  allowed  for 
such  bail  and  affidavit  as  are  allowed  for  the  like  services  by  the 
f  the  state,  in  which  any  such  affidavit  or  bail  shall  be  taken. 
.  3.  And  be  it  further  enacted.  That  in  any  cause  before  a  court  of  the 
I  States,  it  shall  be  lawful  for -such  court,  in  its  discretion,  to  admit  in 
lee  any  deposition  taken  in  perpetuam  rei  memoriam,  which  would  be 
alsBible  in  a  court  of  the  state  wherein  such  cause  is  pending  according 
laws  thereof. 


t  in  addition  to  an  act,  entitled,  "  An  act  for  the  more  convenient  taking 
^ffidamis  and  bail  in  civil  causes,  depending  in  the  courts  of  the  United 

tee. 

Paned  March  1,  1817. 

ii  enacted  by  the  Senate  and  House  of  Representatives  of  the  United 
r  ef  America,  in  Congress  assembled,  That  the  commissionera  who  now 
r  hereafter  may  be,  appointed  by  virtue  of  the  act,  entitled '' Ao  act 
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for  the  more  convenient  taking  of  affidavits  and  bail  in  civil  caosea,  depend- 
ing in  the  courts  of  the  United  States,"  are  hereby  authorized  1o  take  affi- 
davits and  bail  in  civil  causes,  to  be  used  in  the  several  district  courts  of  the 
United  States,  and  shall  and  may  exercise  all  the  powers  that  a  justice  or 
judge  of  any  of  the  courts  of  the  United  States  may  exercise  by  virtue  of 
the  thirtieth  sectien  of  the  act,  entitled  *' An  act  to  establish  the  judicial 
oourts  of  the  United  States." 


DEPOSITIONS  DE  BENE  ESSE. 

An  act  to  establish  the  Judicial  Courts  of  the  United  States, 

PMied  September  34Ui,  1789. 

Sec  30.  And  he  it  further  enacted.  That  Uie  mode  of  proof  by  oral  test: 

mony  and  examination  of  witnesses  in  open  court  shall  be  the  same  in  a 

the  courts  of  the  United  States,  as  well  in  the  trial  of  causes  in  equity  an 

of  admiralty  and  maritime  jurisdiction,  as  of  actions  at  common  law.     A 

when  the  testimony  of  any  person  shall  be  necessary  in  any  civil 

pending  in  any  district  in  any  court  of  the  United  States,  who  shall  live 

a  greater  distance  from  the  place  of  trial  than  one  hundred  miles,  or 

bound  on  a  voyage  to  sea,  or  is  about  to  go  out  of  the  United  States,  or  o=^ 

of  such  district,  and  to  a  greater  distance  from  the  place  of  trial  than 

aforesaid,  before  the  time  of  trial,  or  is  ancient  or  very  infirm,  the  deposit! 

of  such  person  may  be  taken  de  bene  esse  before  any  justice  or  judge  of  & 

of  the  courts  of  the  United  States,  or  before  any  chancellor,  justice, 

judge  of  a  supreme  or  superior  court,  mayor  or  chief  magistrate  of  a  ci 

or  judge  of  a  county  court  or  court  of  common  pleas  of  any  of  the  Unii 

States,  not  being  of  counsel  or  attorney  to  either  of  the  parties,  or  inte 

in  the  event  of  the  cause,  provided  that  a  notification  from  the 

before  whom  the  deposition  is  to  be  taken  to  the  adverse  party,  to  be  pittw*:*  Kit 

at  the  taking  of  the  same,  and  to  put  interrogatories,  if  he  think  fit,  be  S  r-«t 

made  out  and  served  on  the  adverse  parly  or  his  attorney  as  either  may    *:>* 

nearest,  if  cither  is  within  one  hundred  miles  of  the  place  of  such  capi  it:**^* 

allowing  time  for  their  attendance  al\er  notified,  not  less  than  at  the  rate 

one  day,  Sundays  exclusive,  for  every  twenty  miles  travel.     And  in 

of  admiralty  and  maritime  jurisdiction,  or  other  cases  of  seizure  when 

bel  shall  be  filed,  in  which  an  adverse  party  is  not  named,  and  depositiocj' 

of  persons  circumstanced  as  aforesaid  shall  be  taken  before  a  claim  be  pi^  ^ 

in,  the  like  notification  as  aforesaid  shall  be  given  to  the  person  having  th^ 

agency  or  possession  of  the  property  libelled  at  the  time  of  the  capture  oc 

seizure  of  the  same,  if  known  to  the  libcllant    And  every  person  deposing 

as  aforesaid  shall  be  carefully  examined  and  cautioned,  and  sworn  or  affinn- 

ed  to  testify  the  whole  truth,  and  shall  subscribe  the  testimony  by  him  or 

her  given  afler  the  same  shall  be  reduced  to  writing,  which  shall  be  dons 
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hy  the  magistrate  taking  the  depoeition,  or  by  the  deponent  in  his  pr^ 
I.  And  the  depositions  so  taken  shall  be  retained  by  such  magistrate 
he  deliver  the  same  with  his  own  hand  into  the  court  for  which  they 
akeo,  or  shall,  together  with  a  certificate  of  the  reasons  as  aforesaid  of 
being  taken,  and  of  the  notice  if  any  given  to  the  adverse  party,  be 
im  the  said  magistrate  sealed  up  and  directed  to  such  court,  and  remain 
tr  hk  seal  until  opened  in  court     And  any  person  may  be  compel- 

0  appear  and  depose  as  aforesaid  in  the  same  manner  as  to  appccur 
testify  in  court.  And  in  the  trial  of  any  cause  of  admiralty  or  ma- 
e  jurisdiction  in  a  district  court,  the  decree  in  which  may  be  ap- 
id  from,  if  either  party  shall  suggest  to  and  satisfy  the  court  that 
ably  it  will  not  be  in  his  power  to  produce  the  witnesses  there  testifying 
«  the  circuit  court  should  an  appeal  be  had,  and  shall  move  that  their 
nony  be  taken  down  in  writing,  it  shall  be  so  done  by  the  clerk  of  the 
L  And  if  an  appeal  be  had,  such  testimony  may  be  used  on  the  trial 
le  tame,  if  it  shall  appear  to  the  satisfaction  of  the  court  which  shall 
be  appeal,  that  the  witnesses  are  then  dead  or  gone  out  of  the  United 
ee^  or  to  a  greater  distance  than  as  aforesaid  from  the  place  where  the 
t  is  atting,  or  that  by  reason  of  age,  sickness,  bodily  infirmity  or  impri- 
lent,  they  are  unable  to  travel  and  appear  at  court,  but  not  otherwise. 

Qoless  the  same  shall  be  made  to  appear  on  the  trial  of  any  cause, 
respect  to  witnesses  whose  depositions  may  have  been  taken  therein 

1  depositions  shall  not  be  admitted  or  used  in  the  cause.  Provided^  That 
iDg  herein  shall  be  construed  to  prevent  any  court  of  the  United  States 
i  gmnting  a  dedwius  potestatem  to  take  depositions  according  to  common 
;e,  when  it  may  be  necessary  to  prevent  a  failure  or  delay  of  justice  ; 
'h  power  they  shall  severally  possess,  nor  to  extend  to  depositions  taken 
ffrpt/ifom  ret  memortam,  which  if  they  relate  to  matters  that  may  be 
dsable  io  any  court  of  the  United  States,  a  circuit  court  on  application 
tlo  made,  as  a  court  of  equity  may,  according  to  the  usages  in  chancery 
:t  to  be  taken. 


COMMISSIONS. 


Act  io  provide  for  taking  evidence  in  the  Courts  of  the  United  States,  in 

certain  cases, 

PsMod  14tb  January,  1897. 

BCT.  1.  Be  it  enacted  by  the  Senate  and  House  of  Representatives  of 
United  States  of  America  in  Congress  assembled,  That,  whenever  a 
iDMRon  shall  be  issued,  by  any  court  of  the  United  States,  for  taking  the 
onooy  of  a  witness  or  witnesses,  at  any  place  within  the  United  States, 
he  teiritories  thereof,  it  shall  be  lawful  for  the  clerk  of  any  court  of  the 
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itnited  States,  for  the  district  or  territory  within  which  audi  place  may  te^ 
and  he  is  Iiereby  enjoined  and  required,  upon  the  applicatioa  of  either  of  the 
parties  in  the  suit,  cause,  action,  or  proceeding,  in  which  soch 
sliall  have  been  issued,  his,  her,  or  their  agent  or  agents,  to  'ume  a 
or  subpcenas,  for  such  witness  or  witnesses,  residing  or  being  within  the 
district  or  territory,  as  shall  be  named  in  the  said  commiMon, 
such  witness  or  witnesses  to  appear  and  testify  before  the 
commissioners,  in  such  commission  named,  at  a  time  and  place  in  the  eal 
to  be  stated,  and  if  any  witness,  after  being  duly  served  with  such 
shall  refuse  or  neglect  to  appear,  or,  aAer  appearing,  shall  refuse  to  tftif|f, 
(not  being  privileged  from  giving  testimony,)  such  refusal  or  neglect  bei^g 
proved  to  the  satisfaction  of  any  judge  of  the  court^  whose  clerk  shall  hatt 
issued  such  subpoena  or  subpoenas,  he  may  thereupon  proceed  to  enlbm 
obedience  to  the  process,  or  to  punish  the  disobedience,  in  like  manner  ae  any 
court  of  the  United  States  may  do  in  case  of  disobedience  to  proceei  of  n^ 
pana  ad  testificandum j  issued  by  such  court ;  and  the  witness  or  witoeMOi, 
in  such  cases,  shall  be  allowed  tlie  same  compensation  as  is  allowed  to  wit- 
nesses attending  the  courts  of  the  United  States :  Provided^  that  no 
shall  be  required  to  attend  at  any  place  out  of  the  county  in  which  he 
reside,  nor  more  than  forty  miles  from  his  place  of  residence,  to  give  hiicr 
her  deposition,  under  this  law. 

Sect.  2.  And  be  it  further  enacted.  That  whenever  either  of  the 
in  such  suit,  cause,  action,  or  proceeding,  shall  apply  to  any  judge  oTa 
of  the  United  States,  in  the  district  or  territory  of  the  United  Statei^  in 
the  place  for  taking  such  testimony  may  be,  for  a  tuhpatna  duces  IccuMyOM* 
manding  the  witness,  therein  to  be  named,  to  appear  and  testify  belbre  the 
said  commissioner  or  commissioners,  at  the  time  and  place  in  the  wd  sd^ 
pcrna  to  be  stated,  and  also  to  bring  or  carry  with  him  or  her.  and  produM 
to  such  commiseiioner  or  conmiissioncrH,  any  paper,  writing,  or  written  ii 
roent,  or  book,  or  other  documents  supposed  to  be  in  the  possession  or 
of  such  witness,  such  judge  being  satisfied,  by  the  affidafit  of  the  pemaa^ 
plying,  or  otherwise,  that  there  is  reason  to  believe  that  such  paper,  writingi 
written  instrument,  book,  or  other  document,  is  in  the  poascsuion  or  power  of 
the  witness,  and  that  the  same,  if  produced,  would  be  competent  and  mala- 
rial evidence  for  the  party  applying  therefor,  may  order  the  clerk  of  tbi 
court,  of  which  he  is  a  judge,  to  issue  such  suhjHxna  duces  tecum,  accordiogly, 
and  if  such  witness,  afler  being  duly  served  with  such  suhpctna  duets  Uam, 
shall  fail  to  produce  any  such  paper,  writing,  written  instrument,  book  «r 
other  document,  being  in  the  possession  or  power  of  si'ch  witncH,  and  d^ 
scribed  in  such  subpana  duces  tecum,  before,  and  to  such  rnmmMMnofr  nr 
commissioners,  at  tlie  time  and  place  in  such  subpoena  stated,  such  fidmt 
being  proved  to  the  satisfaction  of  the  said  judge,  he  may  proceed  to  efrfbrei 
obedience  to  the  said  process  of  subpctna  duces  tecum^  or  to  punish  the  d» 
obedience,  in  like  manner  as  any  court  of  the  United  States  may  do  in 
of  disobedience  to  a  Uke  process,  issued  by  such  court ;  and  when  any 
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per,  writing,  written  instrament,  book,  or  other  document,  Bhall  be  pro- 

to  such  commissioner  or  commissioners,  he  or  they  shall,  at  the  cost  of 

party  requiring  the  same,  cause  to  be  made  a  fair  and  correct  copy  there- 

^  or  of  so  much  thereof  as  shall  be  required  by  either  of  the  parties:  Fro- 

\  that  no  witness  shall  be  deemed  guilty  of  contempt  for  disobeying  any 

ubpoena  directed  to  him  by  virtue  of  this  act,  unless  his  fees  tor  going  to 

tumiDg  from,  and  one  day's  attendance  at  the  place  of  examination,  shall 

paid  or  tendered  to  him  at^e  time  of  the  service  of  the  subpoena. 


COMMISSIONERS  TO  ACT  AS  MAGISTRATES,  &c. 


met  fuTlher  tvppUmentary  to  an  act  entitled, "  An  act  to  egtabligh  the  judicial 
e9mrt9  of  the  United  Statea"  pasted  the  twenty-fourth  of  September ^  oeventeen 
hmndred  and  eighty-nine. 

Passed  August  23,  )843. 

Sec  1.  Be  it  enacted  by  the  Senate  and  House  of  Representuti? es  of  the 
United  States  of  America,  in  Congress  assembled.  That  the  commissioners 
who  now  are,  or  hereafter  may  be,  appointed  by  the  circuit  courts  of  the 
United  States  to  take  acknowledgments  of  bail  and  affidavits,  and  also  to  take 
depositions  of  witnesses  in  civil  causes,  shall  and  may  exercise  all  the  pow- 
ers that  any  justice  of  the  peace,  or  other  magistrate,  of  any  of  the  United 
States  may  now  exercise  in  respect  to  offenders  for  any  crime  or  offence 
against  the  United  States,  by  arresting,  imprisoning,  or  bailing  the  same, 
under  and  by  virtue  of  the  tliirty-third  section  of  the  act  of  the  twenty-fourth 
of  September,  Anno  Domini  seventeen  hundred  and  eighty-nine,  entitled, 
**  An  act  to  establish  the  judicial  courts  of  the  United  States ;"  and  who 
rfiall  and  may  exercise  all  the  powers  that  any  judge  or  justice  of  the  peace 
may  exercise  under  and  in  virtue  of  the  sixth  section  of  the  act  pacsed  the 
twentieth  of  July,  Anno  Domini  seventeen  hundred  and  ninety,  entitled 
*^  An  act  for  the  government  and  regulation  of  seamen  in  the  merchant 
service," 


2.  And  be  it  further  enacted.  That  in  all  hearings  before  any  justice 
or  judge  of  the  United  States,  or  any  commissioner  appointed  as  aforesaid, 
under  and  in  virtue  of  the  said  thirty-third  section  of  the  act  entitled,  *^  An 
act  to  establish  the  judicial  courts  of  the  United  States,"  it  sliall  be  lawful 
for  such  justice,  judge,  or  commissioner,  where  the  crime  or  offence  is 
charged  to  have  been  committed  on  the  high  seas  or  elsewhere  within  the 
admiralty  and  maritime  jurisdiction  of  the  United  States,  in  his  discretion, 
to  require  a  recognizance  of  any  witness  produced  in  behalf  of  the  accused, 
with  such  surety  or  sureties  as  he  may  judge  necessary,  as  well  as  in  behalf 
of  the  United  States,  for  their  appearing  and  giving  testimony,  at  the  trial 
of  the  cause,  whose  testimony,  in  his  opinion,  is  important  for  the  purposes 
of  justice  at  the  trial  of  the  cause,  and  is  in  danger  of  being  otherwise  lost ; 
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and  such  witnesses  shall  be  entitled  to  receive  from  the  United  Statas 
usual  compensation  allowed  to  Government  witnesses  for  their  deteotKN^^ 
and  attendance,  if  they  shall  appear  and  be  ready  to  give  testiinooy  at 
trial. 

Sec.  3.  And  be  it  further  enacted,  That  the  district  courts  of  the  Uni 
States  shall  have  concurrent  jurisdiction  with  the  circuit  courts  of  all 
and  offences  against  the  United  States,  the  punishment  of  which  is  not 
pital.    And  in  such  of  the  districts  where  tl^  business  of  the  court  may 
quire  it  to  be  done  for  the  purposes  of  justice,  and  to  )>revent  undue 
ses  and  delays  in  the  trial  of  criminal  causes,  the  said  district  courts 
hold  monthly  adjouf  nments  of  the  regular  terms  thereof  lor  the  trial 
hearing  of  such  causes. 

Sec.  4.  And  be  it  further  enacted,  That,  in  lieu  of  the  punishment 
prescribed  by  the  sixteenth  section  of  the  act  of  Congress,  entitled,  " 
act  for  the  punishment  of  certain  crimes  against  the  United  States,** 
on  the  thirtieth  day  of  April,  Anno  Domini  one  thousand  seven  hundred 
ninety,  for  the  offences  in  the  said  section  mentioned,  the  punishment  of 
offender*  upon  conviction  thereof,  shall  be  by  fine  not  exceeding  one 
sand  dollars,  or  by  imprisonment  not  exceeding  one  year,  or  by  both, 
ing  to  tlie  nature  and  aggravation  of  the  offence. 

Sec.  5.  And  be  it  further  enacted,  That  the  district  courts  as  courts      of 
admiralty,  and  the  circuit  courts  as  courts  of  equity,  shall  be  deemed  a! 
open  for  the  purpose  of  filiug  libels,  bills,  petitions,  answers,  pleas,  and 
pleadings,  for  issuing  and  returning  mesne  and  final  process  and  com 
and  for  making  and  directing  all  interlocutory  motions,  orders,  rules, 
other  proceedings  whatever,  preparatory  to  the  hearing  of  all  causes 
ing  therein  upon  their  merits.     And  it  shall  be  competent  for  any  judge   of 
the  court,  upon  reasonable  notice  to  the  parties,  in  the  clerk's  office  or  ^►t 
chambers,  and  in  vacation  as  well  as  in  term,  to  make  and  direct,  and  a 
all  such  process,  commissions  and  interlocutory  orders,  rules,  and  other 
ceedings,  whenever  the  same  are  not  grantable  of  course  according  to  th^ 
rules  and  practice  of  the  court. 

Sec.  6.  And  be  it  further  enacted,  That  the  Supreme  Court  shall  hartf 
full  power  and  authority,  from  time  to  time,  to  prescribe,  and  regulate,  and 
alter,  the  forms  of  writs  and  other  process  to  be  used  and  issued  in  the  dis- 
trict and  circuit  courts  of  the  United  States,  and  the  forms  and  modes  of 
framing  and  fihng  libels,  bills,  answers,  and  other  proceedings  and  pleadings, 
jn  suits  at  common  law  or  in  admiralty  and  in  equity  pending  in  the  nid 
courts,  and  also  the  forms  and  modes  of  taking  and  obtaining  evidence,  and 
of  obtaining  discovery,  and  generally  the  forms  and  modes  of  proceeding  to 
obtain  relief,  and  the  forms  and  modes  of  drawing  up,  entering,  and  enroU- 
ing  decrees,  and  the  forms  and  modes  of  proceeding  before  trustees  ap* 
pointed  by  the  court,  and  generally  to  regulate  the  whole  practice  of  the 
said  courts,  so  as  to  prevent  delays,  and  to  promote  brevity  and  succinctness 
in  all  pleadings  and  proceedings  therein,  and  to  abolish  all  unnecessary 
and  expenses  in  any  suit  therein. 
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!.  7.  Aod  be  it  further  enacted,  That,  for  the  purpose  of  further  dimi- 
Mshing  the  costs  and  expenses  in  suits  and  proceedings  in  the  said  courts, 
he  Supreme  Court  shall  have  full  power  and  authority,  from  time  to  time, 
o  make  and  prpscribe  regulations  to  the  said  district  and  circuit  courts,  as  to 
he  taxation  and  payment  of  costs  in  all  suits  and  proceedings  therein ;  and 
0  make  and  prescribe  a  table  of  ths  various  items  of  costs  which  shall  be 
ftzable  and  allowed  in  all  suits,  to  the  parties,  their  attorneys,  solicitors,  and 
vtoctorSy  to  the  clerk  of  the  court,  to  the  marshal  of  the  district,  aod  his  de* 
»atie«,  and  other  officers  serving  process,  to  witnesses,  and  to  all  other  per* 
one  whose  services  are  usually  taxable  in  bills  of  costs.  And  the  items  so 
fated  ID  the  said  table,  and  none  others,  shall  be  taxable  or  allowed  in  bills 
»f  costs ;  and  they  shall  be  fixed  as  low  as  they  reasonably  can  be,  with  a 
lae  regard  to  the  nature  of  the  duties  and  services  which  shall  be  perform- 
id  by  the  various  officers  and  persons  aforesaid,  and  shall  in  no  case  ex- 
»ed  the  costs  and  expenses  now  authorized,  where  the  same  are  provided 
or  by  existing  laws. 

See.  8.  And  be  it  further  enacted,  That  on  all  judgments  in  civil  cases, 
hereafler  recovered  in  the  circuit  or  district  courts  of  the  United  States,  in- 
tercat  shall  be  allowed,  and  may  be  levied  by  the  marshal,  under  process 
of  execution  issued  thereon,  in  all  cases  where,  by  the  law  of  the  State  la 
which  such  circuit  or  district  court  shall  be  held,  interest  may  be  levied  un- 
der process  of  execution  on  judgments  recovered  in  the  courts  of  such 
State,  to  be  calculated  from  the  date  of  the  judgment,  and  at  such  rate 
per  aoDum,  as  is  allowed  by  law,  on  judgments  recovered  in  the  courts  of 
floch  State. 


SUMMONS  FOR  WAGES. 

An  Met  for  the  government  and  regulation  of  Seamen  in  the  merchants 

service. 

PmsMd  Jaly  20, 1790. 

Sec  6.  And  be  it  further  enacted,  That  every  seaman  or  mariner  shall 
be  entitled  to  demand  and  receive  from  the  master  or  commander  of  the 
ship  or  Tcssel  to  which  they  belong,  one  third  part  of  the  wages  whkh  shall 
be  doe  to  him  at  every  port  where  such  ship  or  vessel  shall  unlade  and  de- 
fiier  her  cargo  before  the  voyage  be  ended,  unless  the  contrary  be  expressly 
stipabited  in  the  contract ;  and  as  soon  as  the  voyage  is  ended,  and  the  car- 
go or  ballast  be  fully  discharged  at  the  last  port  of  delivery,  every  seaman 
or  mariner  shall  be  entitled  to  the  wages  whic|i  shall  be  then  due  according 
to  hk  contract ;  and  if  such  wages  shall  not  be  paid  within  ten  days  afler 
■ueh  discharge,  or  if  any  dispute  shall  arise  between  the  master  and  seamen 
or  mariners  touching  the  said  wages,  it  shall  be  lawful  for  the  judge  of  the 
dktrict  where  the  said  ship  or  vessel  shall  be,  or  in  case  his  reskience  be 

54 


426  APPENDIX. 

more  than  three  miles  from  the  place,  or  of  his  absence  from  the  plaee 
residence,  then,  for  any  judge  or  justice  of  the  peace,  to  saminon  the 
ter  of  such  ship  or  vessel  to  appear  before  him,  to  show  cavne  why 
should  no^  issue  against  such  ship  or  vessel,  her  tackle,  fumiture,  and 
rel,  according  to  the  course  of  admiralty  courts,  to  answer  for  the  Mud 
and  if  the  master  shall  neglect  to  appear,  or  appearing,  shall  not  sliow  tha?, 
the  wages  are  paid,  or  otherwise  satisfied  or  forfeited,  and  if  the  matter 
dispute  shall  not  be  forthwith  settled,  in  such  case  the  judge  or  justice 
certify  to  the  clerk  of  the  court  of  the       rict,  that  there  is  sufficient 
of  complaint  whereon  to  found  admiralty  process,  and  thereupon  the 
of  such  court  shall  issue  process  against  the  said  ship  or  venel,  and  the 
diali  be  proceeded  on  in  the  said  court,  and  final  judgment  be  gnreo 
ing  to  the  course  of  admiralty  courts  in  such  cases  used ;  and  in 
all  the  seamen  or  mariners  (having  cause  of  complaint  of  the  like 
against  the  same  ship  or  vessel)  shall  be  joined  as  complainants ; 
shall  be  incumbent  on  the  master  or  commander  to  produce  the 
and  log-book,  if  required,  to  ascertain  any  matters  in  dispute ; 
the  complainants  shall  be  permitted  to  state  the  contents  thereof  aoA    tfi^ 
proof  of  the  contrary  shall  lie  on  the  master  or  commander ;  but  notlijq^ 
herein  contained  shall  prevent  any  seaman  or  mariner  from  havii^  or  mmtt- 
taining  any  action  at  common  law  for  the  recovery  of  his  wages^  or  fins 
immediate  process  out  of  any  court  having  admiralty  jurisdiction,  wberetcr 
any  ship  or  vessel  may  be  found,  in  case  she  shall  have  left  the  port  of  do- 
livery  where  her  voj^age  ended,  before  payment  of  the  wagei^  or  in  eM 
she  shall  be  about  to  proceed  to  sea  before  the  end  of  the  ten  days  next  sAer 
the  delivery  of  her  cargo  or  ballast. 


PRACTICAL    FORMS. 


BE  following  precedents,  with  a  very  few  exceptions,  have  been  selected 
the  accumulated  papers  of  twenty  years  of  my  own  practice.  Names 
latas  are  ollen  changed,  and  the  merely  formal  parts  are  reduced  to  a 
rmity  which  did  not  exist  in  the  original  papers,  but  which  was  desirable 
body  of  precedents.  In  many  instances,  also,  I  have  changed  the  phra- 
gy,  with  a  view  to  greater  brevity  and  clearness.  Subject  to  these  re- 
Di^  they  are  the  precedents  of  actual  practice,  prepared  by  myself  and 

ML 

the  first  instance,  the  forms  and  proceedings  in  a  suit  in  Admiralty  will 
tven  in  consecutive  chronological  order,  from  the  commencement  of  the 
to  its  final  termination ;  and  then,  such  other  forms  will  be  added  as  shall 
I  lo  be  necessary. 

ne  of  proceedings  in  a  suit  in  rem,  against  a  ship  and  cargo,  for  salvage, 
hh  a  suit  against  the  same  ship  for  a  forfeiture,  for  being  brought 
to  a  prohibited  port: 

1. — Libel  by  the  owner  and  master  of  the  saving  vessel,  for 
bembelves  and  others,  against  the  saved  vessel  and  cargo,  for 

iLVAGE. 

JTRICT  COURT  OF  THE  UNITED  STATES  OF  AMERICA. 

FTBERN  District  op  New  York: — 
In  Admiralty. — 

To  the  Honorable  Samuel  R.  Be^  Judge  of  the 
kiiet  Court  of  the  United  States  in  and  for  the  Southern  District  of 
irYork: 

?bt  libel  of  Peter  Harmony,  owner  of  the  American  brig  Merced  of  New 
rk,  and  of  Eiiphalet  Kingsbury,  master  of  the  said  brig,  for  themselves 
,  all  others  entitled,  against  the  ship  Waterloo,  her  tackle,  apparel  and 
utore,  and  cargo,  and  against  all  persons  intervening  ibr  their  interest 
rein,  in  a  cause  of  salvage,  civil  and  maritime,  alleges  as  follows : 
^irMt,  That  on  the  twenty-seventh  day  of  August  last  past,  the  said  Eli- 
de! Kjogsbury  being  on  a  voyage,  in  the  said  brig  Merced,  from  Havana, 
Jie  Island  of  Cuba,  to  Cadiz,  in  Spain,  discovered  a  ship  dismasted  and 
^arently  deserted,  whereupon  he  hauled  up  for  and  boarded  her;  that  he 
nd  the  said  ship  which  proved  to  be  the  British  ship  Waterloo,  of  Lion- 
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don,  with  twelve  feet  of  water  in  her  hold,  totally  diwmiitad  and  entMf 
abandoned  by  her  captain  and  crew ;  that  be  found  no  papera  oo  board  iht 
said  ship,  but  she  had  a  full  cargo  of  rum,  sqgar,  and  other  Wtt^  India  pr»> 
duce  on  board. 

Second,  That  the  raid  Eliphalet  Kingsbury  thereupon  look  the  Mud  dbip 
Waterloo  in  tow  and  made  tor  the  port  of  New  York,  where  he  anited 
with  (he  said  ship  on  the  twell'ih  day  of  September  instant,  the  crew  of  the 
brig  being  almost  worn  out  with  fatigue  in  pumping  out  the  mid  ahipi, 
other  work  done  on  board  of  her,  and  they  are  entitled  to  a  reaaooabl 
of  said  ship  and  cargo  for  the  salvage  thereof. 

Third'  That  all  and  singular  the  premises  are  true,  and  within  the  Ad- 
miralty and  maritime  jurisdiction  of  the  United  States  and  of  this  Honor- 
able Court. 

Wherefore  the  libellants  pray  that  process  in  due  form  of  law,aeeoidinf  lo 
the  course  of  this  Honorable  Court  in  cases  of  admiralty  and  maritime  jorii- 
diction, may  issue  against  the  said  ship  Waterkw,  her  tackle,  apparel,  and  fiir> 
niture,  and  cargo,  and  that  all  persons  claiming  any  interest  therein,  may  ke 
cited  to  appecu*  and  answer  upon  oath,  all  and  singular  the  matters  nfiiiwiiil^ 
and  that  this  honorable  court  will  be  pleased  to  decree  to  the  libeOanii  a 
reasonable  and  proper  salvage,  in  proportion  to  the  value  of  nid  veaKl 
cargo,  and  that  the  said  ship,  her  tackle,  apparel  and  furniture^  and 
may  be  condemned  and  sold  to  pay  said  salvage,  with  costs,  charges^ 
expenses,  and  that  the  libelkints  may  have  such  other  and  further  relief  ii 
the  premises  as  in  law  and  justice  tliey  may  be  entitled  to  receive. 

Sworn,  Sept  16,  1829,  Peter  HARMoirr. 

before  me,  Eliphalet  KnfoasciT. 

Freo  J.  Betts,  Clerk. 

Isaac  A.  Johnson,  Proctor. 

E.  C.  BENEnicr,  Advocate. 


No.  2. — Stipulation  por  costs  to  bi  given  by  the  LiBBLLAirrt  cm 

FILING  THE   FOREGOING    LIBEL. 

DISTRICT  COURT  OF  THE  UNITED  STATES 

for   TUB   SOUTHERN    DISTRICT    OP   NEW   YORK. 


Stipulation  entered  into  pursuant  to  the  Rules  and  Practice  •/  this 

Whereas  a  libel  was  filed  in  this  court,  on  the  16th  day  of 
1829,  by  Peter  Harmony  and  Eliphalet  Kingsbury,  ai^nst  the  ship  Wi 
loo,  her  tackle,  apparel,  and  furniture,  and  cargo,  for  the  reasons  and 
in  the  said  libel  mentioned,  and  praying  that  the  same  may  be 
and  sold  to  answer  the  prayer  of  tlie  libellanti* ;  and  the  said  libellaalB 
George  Jones,  surety,  the  parties  hereto,  hereby  consenting  and 
tliat  in  case  of  default  or  contumacy  on  the  part  of  the  libellants  er 
surety,  execution  may  issue  against  their  goods,  chattels  and  lands,  6r 
sum  of  two  hundred  and  fifty  dollars — 
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therefore,  it  is  hereby  stipulated  and  agreed,  for  the  benefit  of  whom 
Hicem,  that  the  stipulators  undersigned  shall  be,  and  are  bound,  in 
of  two  hundred  and  fifly  dollars,  conditioned  that  the  libellants  above 
hall  pay  all  such  costs  as  shall  be  awarded  against  them  by  thii 
in  case  of  appeal,  by  the  Appellate  Court 
1  and  acknowledged,  this  Peter  Harmont. 

of  September,  1829,  be-  Eliphalet  Kinosburt. 

George  Jones.  . 
Tred.  J.  Betts,  Clerk. 


No.  3. — Justification  op  Surety. 

em  District  of  New  York,  ss. — George  Jones  of  the  city  of  New 
erchant,  party  to  the  above  stipulation,  being  duly  sworn,  deposes 
I,  that  he  resides  at  21  New  street,  and  that  he  is  a  householder  in 
thern  District  of  New  York,  and  is  worth  the  sum  of  fife  hundred 
ver  and  above  all  his  debts. 

I  this  16th  day  of  September,  Georoe  Jones. 

fore  me, 

Fred.  J.  Betts,  Clerk. 


-Attachment  and  monition  against  a  ship  and  cargo  in  rem, 

ON   THE   foregoing   LIBEL. 

RM  District  of  New  York,  ss. — 

The  President  of  the  United  States  of  America,  to  the 

Marshal  of  the  Southern  District  of  New  York,  Greeting : 

Whereas  a  libel  hath  been  filed  in  the  District  Court  of 

.  S.J         the  United  States,  for  the  Southern  District  of  New  York, 

on  the  16th  day  of  September,  in  the  year  of  our  Lord 

one  thousand  eight  hundred  and  twenty-nine,  by  Peter 

Harmony  and  others,  against  the  ship  Waterloo,  her  tackle, 

and  furniture,  and  cargo,  in  a  cause  of  salvage  civil  and  maritime, 

easons  and  causes  in  the  said  libel  mentioned,  and  praying  the  usual 

and  monition  of  the  said  court  in  that  behalf  to  be  made,  and  that 

ms  interested  in  the  said  ship  or  vessel,  her  tackle,  dbc.,  and  cargo, 

cited  in  general  and  special,  to  answer  the  premises,  and  all  proceed- 

3g  had  that  the  said  ship  or  vessel,  her  tackle,  dbc.,  and  cargo,  may, 

iauses  in  the  said  libel  mentioned,  be  condemned  and  sold  to  pay  the 

I  of  the  libeilant : 

ure  therfore  hereby  commanded,  to  attach  the  said  ship  or  vesKl,  her 
be.,  and  cargo,  and  to  detain  the  same  in  your  custody,  until  the  fur- 
ler  of  the  court  respecting  the  same,  and  to  give  due  notice  to  all 
claiming  the  same,  or  knowing  or  having  any  thing  to  ny  why  the 
ouki  not  be  condemned  and  sold  pursuant  to  the  prayer  of  the  said 
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libeL  that  they  be  and  appear  before  the  «id  court,  to  be  held  in  and  for  th^ 
Southern  District  of  New  York,  on  the  first  Tuesday  of  October  next, 
eleven  o'clock  in  the  forenoon  of  the  same  day,  if  the  same  shall  be  a  day 
jurisdiction,  otherwise  on  the  next  day  of  jurisdiction  thereafter,  then 
there  to  interpose  a  claim  for  the  same,  and  to  make  their  allegations  in 
behalf.    And  what  you  shall  have  done  in  the  premises  do  you  then 
there  make  return  thereof,  together  with  this  writ. 

Witness,  the  Honorable  Samuel  R.  Betts,  Judge  of  the  said  Court 
the  city  of  New  York,  in  the  Southern  District  of  New  York,  this  16th  " 
of  September,  in  the  year  of  our  Lord  one  thousand  eight  hundred 
twenty-nine,  and  of  our  Independence  the  fifty-sixth. 

Fred.  J.  Betts,  Clerk.  _ 

Isaac  A.  Johnson^  Proctor  for  Libellant 


No.  5. — Notice  for  publication  containing  the  scbstance  or  T" 

LIBEL. 

UNITED  STATES  OF  AMERICA. 

Southern  District  of  New  York,  ss : — 

Whereas  a  libel  has  been  filed  in 
District  Court  of  the  United  States  for  the  Southern  District  of  New  Y^i^rk, 
on  the  16th  day  of  September,  1829,  by  Peter  Harmony,  owner,  and  Eli(>b.a- 
let  Kingsbury,  master  of  the  brig  Merced,  libellants,  against  the  ship  Wi 
loo,  her  tackle,  apparel  and  furniture,  and  cargo,  alleging,  in  substance, 
on  the  twenty-seventh  day  of  August  last,  said  Eliphalet  Kingsbury, 
on  a  voyage  from  Havana  to  Cadiz  in  the  said  brig  Merced,  discovered  SLCkd 
boarded  the  British  ship  Waterloo  of  London,  with  twelve  feet  of  water  in 
her  hold,  totally  dismasted  and  entirely  abandoned  by  her  captain  and  crew; 
that  he  found  no  papers  on  board  of  her,  but  tliat  she  had  a  full  cargo  of 
rum,  sugar,  and  other  West  India  produce  on  board:  that  he  tliereupon  toP^ 
the  said  ship  in  tow,  and  brought  her  into  the  port  of  New  York  oo  tlie 
twelfth  day  of  September  instant,  her  crew  being  almost  worn  out  with  Ia- 
tigue,  and  that  they  are  entitled  to  a  reasonable  share  of  said  ship  and  cargo 
for  the  salvage  tlicrcof.  And  praying  process  against  said  ship  and  csrgOf 
and  reasonable  and  proper  salvage,  and  that  the  said  ship,  her  tackle,  appa- 
rel and  furniture,  and  cargo,  may  be  condemned  and  sold  to  pay  such  sb'* 
vage,  with  costs,  charges,  and  expenses. — 

Now,  therefore,  in  pursuance  of  the  monition  under  the  seal  of  the  0>^ 
court  to  me  directed  and  delivered,  I  do  hereby  give  public  notice  to  all  per- 
sons claiming  the  said  ship,  her  tackle,  apparel  and  furniture,  and  cargOi  of 
in  any  manner  interested  therein,  that  they  be  and  appear  before  the  9^ 
District  Court  to  be  held  at  the  city  of  New  York  in  and  for  the  Southern 
District  of  New  York,  on  the  first  Tuesday  of  October  next,  at  eleven  o*ckick 
in  tlie  forenoon  of  that  day,  (provided  the  same  shall  be  a  day  of  jurisdictioft 
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iae,  OD  the  next  day  of  jurisdiction  thereafter,)  then  and  there  to  in- 
\  their  claims,  and  to  make  their  allegations  in  that  behalf. 
id  the  16th  day  of  September.  1829. 

Thomas  Morris,  U.  S.  Marshal 
kC  A,  Johnson,  Proctor  for  Labellants. 


6. — The  marshal's  return  to  the  foregoing  writ. 

bedience  to  the  within  monition,  I  attached  the  vessel  and  cargo  there- 
ribed,  on  the  16th  day  ol  September  last,  and  I  have  given  due  notice 
lersons  claiming  the  same,  that  this  Court  will  on  the  5th  day  of  Oc- 
nsL,  (if  that  day  should  be  a  day  of  jurisdiction,  if  not,  on  the  next  day 
adiction  thcreafler.)  proceed  to  the  trial  and  condemnation  thereof) 
DO  claim  be  interposed  for  the  same.  * 

id  October  5, 1829. 

Thomas  Morris,  U.  S.  MarshaL 


Jo,  7. — Proclamation  on  the  return  of  process  in  rem. 

r  ye !  Hear  ye !  Peter  Harmony  and  Eliphalet  Kingsbury  against 
ip  Waterloo,  her  tackle,  apparel,  and  furniture,  and  cargo.  All  per- 
ho  have  any  thing  to  say  why  the  ship  Waterloo,  her  tackle,  apparel, 
miture,  and  cargo,  should  not  be  condemned  and  sold  to  answer  the 
of  the  libellanti)  in  this  cause,  come  forward  and  make  your  allega- 
I  that  behalf. 


3. — Order  of  the  court  on  the  return  of  mesne  process 

in  rem. 

marshal  having  returned,  upon  the  monition  in  this  cause,  that  he 
.tached  the  said  ship,  her  tackle,  &c.,  and  cargo,  and  had  given  due 
to  all  persons  claiming  the  same,  that  this  Court  would,  on  this  day, 
d  to  the  trial  and  condemnation  thereof  should  no  claim  be  interposed 
I  tame : — On  motion  of  Mr.  Johnson,  proctor  for  the  libellants,  procla- 
i  was  made  tor  all  persons  having  any  thing  to  say  why  the  said  ves- 
1  her  cargo  should  not  be  condemned  and  sold  to  answer  the  prayer  of 
ellaotB,  to  appear ;  and  on  like  motion,  ordered  that  the  defaults  of  all 
m  who  have  not  already  tiled  their  claims  be  entered. 


.—Claim  by  the  agents  of  foreign  underwriters  to  vessel 
and  cargo,  in  case  of  salvage  of  a  foreign  ship. 

fuiUd  SlateM  Digtrict  Court  for  the  Southern  District  of  New  York. 

In  Abmiraltt. 

A  Honorable  Samuel  R.  Betts,  Judge  of  the  District  Court  of  the 
nited  States  for  the  Southern  Distrkt  of  New  York. 
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The  answer  and  daim  of  Henry  Barclay  ^nd  George  Barclay,  of  the 
of  New  York,  merchants  intervening  for  the  interest  of  their  principak^ 
the  libel  of  Peter  Harmony  and  Eliphalet  Kingsbury,  alleges  as  ibllows : 

First.  That  these  defendants  admit,  that  on  the  twenty-seventh  day 
August  last  past,  the  said  Eliphalet  Kingsbury  was  the  master  of  the 
Merced,  of  New  York,  and  that  he  was  then  in  the  said  brig  on  a  vo] 
from  Havana,  in  Cuba,  to  Cadiz,  in  Spain ;  but  whether  he  then 
a  ship  dismasted  and  apparently  deserted,  and  whether  he  then  hauled  op : 
her  and  boarded  her,  and  whether  he  found  the  said  ship  with  twelve  fiwt 
ter  in  her  hold,  and  totally  dismasted  and  entirely  abandoned  by  her 
and  crew,  and  whether  the  said  ship  proved  to  be  the  BritiBh  ship  Waterloo^ 
London,  and  whether  the  said  Eliphalet  Kingsbury  found  any  papers  io 
said  ship  or  not,  these  respondents  know  not,  and  therefore  can  neither 
nut  nor  deny,  but  leave  the  same  to  be  proved  by  the  said  libellant. 

Second.  That  they  admit  it  to  be  true,  that  the  said  Eliphalet 
arrived  at  the  port  of  New  York,  on  the  twelfth  day  of  September,  in 
year  of  our  Lord  one  thousand  eight  hundred  and  twenty-nine,  and  iha'C    j^ 
had  the  ship  Waterloo,  of  London,  in  tow,  and  that  the  said  ship  had  a.  IVa/ 
cargo  of  rum,  sugar,  and  other  West  Indian  produce  on  board,  and  that  m^kid 
ship,  when  so  brought  in,  was  dismasted  and  disabled,  but  whether   tlie 
crew  of  the  said  brig  Merced  were  or  were  not  almost  worn  out  with  iat^g^i«^ 
in  pumping  out  the  said  ship,  and  with  other  work  done  on  board  of  her, 
these  respondents  know  not,  and  therefore  leave  the  same  to  be  proved  by 
the  said  libeliants. 

Third,  That,  by  a  commission,  dated  the  second  day  of  July,  in  the  j^ear 
of  our  Lord  one  thousand  eight  hundred  and  seventeen,  and  signed  by  Jo- 
seph Maryat,  chairman,  and  John  Bennet,  junior,  secretary  of  the  committee 
for  managing  the  affairs  of  the  underwriters,  at  Lloyd's,  in  London^  io  that 
part  of  the  United  Kingdom  of  Great  Britain  and  Ireland  called  Englam^ 
these  respondents  were  appointed  to  act  as  agents  for  the  subscriben  >t 
Lloyd's,  at  the  port  of  New  York,  and  Custom-house  district,  subject  to  the 
instructions  in  the  said  commission  mentioned :  and  that,  by  the  said  ioitnie- 
tions,  they  are,  amongst  other  things,  directed,  '*  When  salvage  or  reffloo^ 
ration  is  claimed,  for  assistance  rendered  to  vessels,  to  attend  the  meeting  of 
the  commissioners,  magistrates,  or  other  persons  legally  authorised  to  de- 
termine the  amount,  in  order  to  rebut  any  exaggerated  statements  oo  the 
part  of  the  salvors,  by  the  evidence  of  the  master  and  crew  ;"  and  theyv* 
likewise  authorized  and  empowered  by  the  said  commission  to  attend  to  the 

» 

interests  of  the  subscribers  to  Lloyd's  in  general ;  as  by  the  said  commi'' 
sion  now  in  the  possession  of  these  respondents,  will  more  fully  and  at  hf* 
appear,  and  to  which,  for  greater  certainty,  these  respondents  pray  leave  to 
refer. 

Fourth.  That  they  are  likewise  the  agents  for  the  underwriters  at  Liffl** 
pool  in  that  part  of  the  United  Kingdom  of  Great  Britain  and  Ireland  calM 
England  ;  and  for  the  underwriters  in  Glasgow,  in  that  part  of  the  Vvi^ 
Kingdom  of  Great  Britain  and  Ireland,  called  Scotland,  under  two  severtl 
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XMnmiMiom  with  the  like  authority  and  instnictions  as  mentioned  in  the 
Aid  oommisBions,  from  the  underwriters,  at  Lloyd's,  in  London  aforesaid,  ae 
)y  the  aaid  several  commissions  from  the  underwriters  at  Liverpool,  and 
rom  the  underwnters  at  Glasgow,  reference  being  thereunto  had,  will  more 
blly  and  at  large  appear,  and  to  which,  for  greater  certainty,  these  respon- 
lents  pray  leave  to  refer. 

Fifth,  That  they  have  no  doubt  that  the  said  ship  Waterloo,  or  her  car- 
jpOy  or  both,  or  some  part  thereof,  were  or  was  insured  at  some  or  one  of  the 
aid  places,  by  some  or  all  of  the  underwriters  therein,  and  they  have  no 
kmbt  but  that  the  said  vessel,  or  her  cargo,  or  both,  or  some  part  thereof, 
lave  or  hath  been  abandoned  by  the  persons  interested  therein,  to  the  said 
inderwriters,  or  some  or  one  of  them ;  and  that  the  right  of  ownership  in 
he  said  ship  and  cargo,  or  both,  or  some  part  thereof,  hath  accrued  to  the 
Bid  underwriters,  or  some,  or  one  of  them ;  but  these  respondents  cannot 
qpeak  on  this  point  with  absolute  certainty,  but  only  to  the  best  of  their  be- 
tel^ inasmuch  as  a  sufficient  time  hath  not  elapsed  since  the  twelfth  day  of 
Septeoiber.  eighteen  hundred  and  twenty-nine,  when  the  said  ship  was  as 
iforeeaid  brought  into  the  said  port  of  New  York,  to  communicate  the  cir- 
;amstaDce  to  the  said  several  insurers,  or  any  of  them,  and  to  hear  from  the 
laid  several  underwriters,  or  any  of  them,  on  the  same  subject. 

Si9lk,  That  immediately  after  the  said  vessel  and  her  cargo  were  brought 
nto  the  said  port  of  New  York,  as  aforesaid,  they  wrote  to  the  said  under- 
mriteri  at  London,  informing  them  of  the  circumstances  of  the  case,  as  far 
IB  was  known  to  these  respondents,  and  requesting  information  from  the  said 
mderwriters,  of  their  rights  and  interests  in  and  to  the  said  vessel  and  her 
argo,  or  any  part  thereof.  That,  on  the  sixteenth  day  of  September,  in 
be  year  of  our  Lord  1829,  these  respondents  received  from  Thomas  Mor- 
^  Esquire,  marshal  of  the  United  States  for  this  district,  a  request  that 
liese  respondents  would  enter  the  cargo  of  the  said  ship  at  the  Custom- 
Mrase  at  New  York,  and  would  become  responsible  for  the  payment  of  the 
loties  that  might  be  payable  to  the  United  States  on  the  cargo  of  the  said 
ih^lii  That,  in  pursuance  thereof,  these  respondents  entered  the  said  cai^, 
lad  secured  the  duties  upon  the  same  by  bond,  conditioned  for  the  payment 
if  the  duties  to  be  ascertained  on  the  said  cargo.  That  said  duties  have 
inee  been  ascertained,  and  amount  to  twenty-one  thousand  six  hundred  and 
doety^ej^t  dollars  and  ninety-one  cents,  which  these  respondents  have 
bereby  become  liable  to  pay  ;  also,  certain  foreign  duties  chargeable  on  said 
jbipand  cargo,  besides  Custom-house  fees  and  expenses  paid  by  these  respon* 
leotSL  And  therefore  these  respondents,  on  behalf  of  the  said  several  un- 
ierwritera,  claim  the  said  vessel  and  cargo,  and  pray  that  out  of  the  pro- 
seeds  of  the  sale  of  the  said  vessel  and  cargo,  if  sold,  this  court  may,  in  the 
list  place,  order  the  said  amount  of  duties  secured  by  these  respondents, 
md  the  said  foreign  duties  and  fees,  to  be  paid  to  these  respondents,  and 
bat  this  honorable  court,  ai\er  hearing  proof  and  decreeing  a  reasonable 
ahrage,  should  it  seem  proper  so  to  do,  may  further  decree,  that  the  rest,  re- 
ddoe  and  remainder  of  tlie  said  ship  and  her  cargo,  or  of  the  proceeds 

55 
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thereof,  shotxld  the  Mime  be  decreed  to  be  told,  aAer  pejnnent  of  aid 

of  duties  and  fees,  and  of  the  salvage,  may  be  retained  io  the  cilody  ef 

thif  Honorable  Court,  for  such  reasonable  time  as  may  seen  pnfor; 

wherein  the  rights  and  interests  of  the  above-mentiooed  noderw 

be  ascertained ;  and  that  this  Honorable  Court  may  further  decree,  that 

«ud  ehip  and  rargo,  or  the  proceeds  thereof,  or  a  part  thereof^  ma  praof 

be  piade  of  interest,  may  be  delivered  up  to  these  respoodeotn^ 

proof  being  made  in  manner  and  form  as  this  Honorable  Court  may 

that  the  said  underwriters  or  any  of  them  have  an  interest  in,  and  a  rffhl  li 

receive  the  same  or  any  part  thereof 


Georqb  Barclay. 


Sworn  this  5th  day  of  October,  1829, 
before  me, 

Freo.  J.  Betts,  Clerk. 


Robinson  &  Brrra,  Proetmi. 
Beybblt  RoaiNsoH.  Advocale. 


No.  10. — Stipulation  for  costs  to  be  given  by  the  cLAiiiAirT  or 

PUTTING   IN    A   CLAIM. 

DISTRICT  COURT  OF  THE  UNITED  STATES, 

rOR  THB   SOUTHERN   niSTRICT  Or  NBW   YORK. 

SHpulaHon  entered  into  pursuant  to  the  Rules  and  Practice  cftkis  Cmtt 

Whereas  a  libel  was  filed  in  this  court,  on  the  16th  day  of  September,  ia 
the  year  of  our  Lord  one  thousand  eight  hundred  and  twenty-nine,  by  PeMr 
Harmony  and  Eliphalet  Kingsbury,  against  the  ship  Waterloo,  her  tRckk^ 
apparel  and  furniture,  and  cargo,  for  the  reasons  and  causes  in  the  sud  lU 
mentioned,  and  praying  that  the  same  may  be  condemned  and  sold,  to  rr- 
■wer  the  prayer  of  the  libellants. — 

And  whereas,  also,  a  claim  has  been  filed  in  said  cause  by  Henry  Bucby 
and  George  Barclay — and  the  said  claimants  and  James  Jackson,  eorety,  tkM 
parties  hereto,  hereby  consenting  that  in  case  of  default  or  contumacy  oo  tks 
part  of  the  claimants  or  their  surety,  execution  for  the  sum  of  two  himdnd 
and  fif\y  dollars  may  issue  against  their  goods,  chattels  and  lands. — 

Now,  therefore,  it  is  hereby  stipulated  and  agreed,  for  the  benefit  of^ 
it  may  concern,  that  the  stipulators  undersigned  shall  be,  and  are 
bound,  in  the  sum  of  two  hundred  and  filly  dollars,  conditioned  that  tks 
claimanti  above  named,  shall  pay  all  costi  and  expenses  which  dal  It 
awarded  against  tliem  by  the  final  decree  of  this  Court,  or  upoo  an  afpMJt 
by  the  Appellate  Court. 

Taken  and  acknowledged,  this  5th  day  Hbnry  Babclat. 

of  October,  1829,  before  me,  George  Bakclat. 

Frco.  J.  Betts,  Clerk.  James  JACKaoa. 


PRACTICAL  FORMS.  436 

No.  11. — ^JuSTinCATION  OP  SURETY. 

Saulhem  District  of  New  York,  ss, — James  Jackson,  of  the  city  of  Brook- 
IjTOf  merchant,  party  to  the  above  stipulation,  being  duly  sworn,  deposes 
and  says,  that  he  resides  at  No.  11  Fulton  street,  in  the  city  of  Brooklyn, 
in  the  Southern  District  of  New  York,  and  that  he  is  worth  the  sum  of  fife 
hundred  dollars  over  and  above  all  his  just  debti  and  liabilities. 

Jamkb  Jacksoh. 
Sworn  to,  this  5th  day  of  October, 
1829,  before  me. 

Fred.  J.  Betts,  Clerk. 


No.  12. — Claim   by  a  foreign  consul  for  unknown  ownees  in  a 

CASE    OF   SALVAGE    OF   A    SHIP   AND   CARGO    OF   HIS  NATION. 

DISTRICT  COURT  OF  THE  UNITED  STATES, 

rOR  THE   SOUTHERN   DISTRICT   UF  NEW  YORK. 

In  Admiralty. 

To  the  Honorable  Samuel  R.  Betts,  Judge  of  the  District  Court  of  the 
United  States  for  the  Southern  District  of  New  York : 

The  claim  and  answer  of  James  C.  Buchanan,  His  Brittannic  Majesty's 
viee-consul  in  and  for  the  city  aid  state  of  New  York  and  eastern  New  Jer- 
■ey,  intervening  for  the  interest  of  the  owner  or  owners  of  the  British  ship 
Waterloo  and  her  cargo,  alleges  as  follows : 

First.  That  the  said  ship  Waterloo  is,  as  alleged  in  the  said  libel,  and  as 
the  said  claimant  believes  to  be  true,  British  property ;  and  he  believes  the 
cai^  of  merchandise  alleged  to  have  been  found  on  board  of  the  said  ship^ 
to  be  in  like  manner  British  property: — And  as  such  vice-consul,  and  in  be- 
half of  such  British  owners  as  may  be  entitled  to  the  same,  he  claims  the 
eame  as  their  property. 

Second.  That  as  to  the  facts  alleged  and  set  forth  in  the  said  libel,  the  said 
claimant  neither  admits  nor  denies  the  same,  but  leaves  the  same  to  be  duly 
pcDired  to  the  satisfaction  of  this  court. 

And  the  said  claimant  prays,  on  behalf  of  the  owner  or  owners  of  the  said 
diip  Waterloo,  and  her  aforesaid  cargo,  or  of  any  other  person  or  persons 
whom  the  same  may  concern,  that  the  said  ship,  her  tackle,  apparel  and  fur- 
nitore,  and  her  cargo,  aforesaid,  may  be  sold,  and  out  of  the  proceeds  of  the 
•ale  thereof,  aAer  the  payment  of  all  costs  and  charges  incurred,  that  the  said 
libellants,  having  duly  proved  as  aforesaid  the  facts  in  their  said  libel  set 
forth,  may  be  allowed  and  paid  such  rate  and  amount  of  salvage,  for  their 
labor  and  exertions  in  bringing  the  said  ship  and  her  aforesaid  cargo  into  this 
port,  as  by  this  court  shall  be  deemed  just  and  reasonable  under  the  circnm* 
atanees  of  the  case,  and  that  the  surplus  of  the  said  proceeds,  eSier  payment 
ofsaeh  salvage  as  aforesaid,  may  be  adjudged  and  decreed  to  be  paid  to  the 
claimant,  on  behalf  of  the  owner  or  owners  of  the  said  ship  and  her 
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aforesaid  cargo,  or  whomsoever  the  same  may  eoneeni ;  or  that  aooh 

order  or  decree  may  be  made  in  relation  to  the  nme  as  this  eomt  ihaB 

proper. 

J.  C.  Buchanan,  H.  M.  Vioe  CotMoL 

H.  ^  E.  Wilkes, 

Proctors  and  Adv'Mik  lor 

Sworn  this  5th  day  of  October, 

1829,  before  me, 

Fred    J.  Betts,  Clerk. 

Stiptdatumfor  Costs ^  as  on/e.  No.  10,  jni(^«  434^ 


No.  13. — Claim  by  the  u.  8.  attorney  on  behalp  of  the  o.  rriTEi 

rOR   FORFEITURE  AND    FOR  DUTIES  IN    A  CASE    OF  BALYAOB    OP  A   POtBMM 
SHIP   AND   CARGO. 

District  Court  of  the  United  States  of  America  for  tks  Soutkom  Diairki  sf 

New  York, 

In  AUMIRALTT. 

To  the  Honorable  Samuel  R.  Betts,  Judge  of  the  District  Court  of  titt 

United  States  for  the  Southern  District  of  New  York. 
The  claim  of  James  A.  Hamilton,  District  Attorney  of  the  United  Staloisf 
America  for  the  Southern  District  of  New  York,  iiitenrening  for  the  ia- 
terest  of  the  said  United  States,  in  the  said  ship  called  the  Waterioo,  aod 
her  cargo,  and  the  answer  of  the  said  attorney,  on  behalf  of  the  mii 
United  States,  to  the  libel  of  the  said  Peter  Harmony  aod  BKphilrt 
Kingsbury,  alleges  as  follows : 

First.  That  the  said  James  A.  Hamilton,  District  Attorney  of  the  UoM 
States  of  America  for  the  Southern  District  of  New  York,  claims  the  stU 
ship  Waterloo,  together  with  the  carg)  of  the  said  ship  laden  oo  board  cf 
her,  as  stated  tind  set  forth  in  the  stiid  libel,  as  forfeited  to  the  use  of  tht 
said  United  States  (or  the  cauKe  following — to  wit,  that  the  said  sliip  Wa- 
terloo is  a  ship  or  vessel  owned  wholly  or  in  part  by  a  subject  or  subjerts 
of  his  Rrittanic  majesty,  and  siiid  ship  or  vessel,  after  the  thirtieth  daycf 
September,  one  thousand  eiirht  hundred  and  eighteen,  did  come  and  arrivt 
from  a  port  or  phicc  in  a  colony  or  territory  of  his  Brittanic  majcsCj.  to 
wit,  from  the  port  of  Annatto  Bay,  in  the  island  of  Jamaica,  in  the  W«C 
Indies,  which  mid  port  is  and  was,  at  the  time  the  said  ship  sailed  from 
thence  by  the  ordinary  laws  of  navig-ation  and  trade,  closed  against  vtth 
owned  by  citizens  of  the  United  States,  and  that  the  ports  of  the  Uaitoi 
States  were,  and  are  clothed  against  the  said  ship  or  vessel  called  the  Walv- 
loo,  which  said  ship  or  vessel  beiiig  so  excluded  from  the  ports  of  the  Unitoi 
States,  did  enter  the  same,  to  wit.  the  port  of  New  York,  in  the  Sootho* 
District  of  New  York  aforesaid,  in  violation  of  the  acts  of  the  CongrMi  if 
the  United  States,  in  such  ciises  made  and  provided.  By  force  and 
of  the  acts  in  such  case  made  and  provided,  the  said  ship  or  Tcatei 
tackle,  apparel,  and  furniture,  together  with  the  cargo  oo  board  of  Um 
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ihip  or  vesMl,  became  and  are  forfeited  to  the  lue  of  the  nud  United 

S^amd*  That  if  this  Honorable  Court  shall  adjudge  and  decree  that  the 
sid  ship  or  vessel,  with  her  cargo,  or  either,  is  not  forfeited  to  the  use  of  the 
United  States,  for  the  cause  aforesaid,  the  said  ship  or  vessel,  together  with 
lie  oargo  on  board  of  her,  is  liable  to  the  payment  of  the  duties  imposed  by 
iie  laws  of  the  Uoited  States,  on  the  arrival  of  the  said  ship  or  vessel 
irithin  the  United  States,  and  on  the  importation  of  the  cargo  of  merchan- 
dize on  board  of  her,  to  wit,  rum  and  sugar  of  the  growth,  produce,  and 
mairalacture  of  some  foreign  country,  and  which  are  subject  to  the  payment 
of  daties  to  the  United  States,  on  being  brought  or  imported  into  the  Uni- 
ted States ;  wherefore  the  said  attorney,  on  behalf  of  the  said  United  States, 
pnys  this  Honorable  Court  to  decree  the  payment  of  the  said  duties  to  the 
United  States  according  to  law,  if  the  said  ship  and  the  cargo  on  board  of 
her  as  aforesaid,  shall  be  adjudged  not  to  be  forfeited  to  the  use  of  the  said 
United  States  for  the  cause  aforesaid,  and  that  he  may  have  his  costs,  &c. 
And  the  said  attorney  further  insists  upon  and  submits  to  this  Honorable 
Court  the  rights  and  interest  of  the  said  United  States  of  Amcqfsa,  in  the 
premises  whatever  they  may  be,  to  be  decreed  to  them. 

James  A.  Hamilton, 

Attorney  United  States,  dbc. 

The  United  States  does  not  give  a  stipulation  for  costs. 


No.  14 — Replication  to  claim  and  answer. 

To  the  Honorable  Samuel  R.  Betts,  Judge,  d:c. 

The  replication  of  Peter  Harmony  and  Eliphalet  Kingsbury,  libellants,  to 
die  daim  and  answer  of  James  Buchanan,  claimant  and  respondent,  alleges 
fliat  they  will  aver,  maintain,  and  prove  their  libel  to  be  true,  certain,  and 
•oiKeieot ;  and  that  the  said  claim  and  answer  of  the  said  claimant  and  re- 
spondent is  uncertain,  untrue,  and  insufficient,  and  they  humbly  pray,  as  in 
and  by  their  libel  they  have  already  prayed. 

Isaac  A.  Johnson, 

Proctor  for  LibellantB. 


Special  Motion— for  Interlocutory  Sale, 
No.  15. — Affidavit   of  circumstances  to   move  for  sale  of  ship 

AND  cargo. 

Dittriet  Court  of  the  United  Stateefor  the  Southern  Dietriei  of  NewYork. 


Pstbr  Harmony  and  Eliphalet      1 
Kingsbury,  I 

vs. 
Tbi  Ship  Waterloo.  d:c.  and  Cargo. 

Soothbrn  District  of  New  York,  ss.: — 
Peter  Harmony,  one  of  the  libellaota  la  this  caoae,  being  swoni, 


438  APPENDIX. 

that  the  ship  Waterloo  is  now  at  the  wharf  in  the  port  of  New  York,  iob- 
ject  to  large  and  increasing  expense  for  wharfage,  keeper's  fees,  and  odwr 
expenses.    That  she  is  in  a  damaged  condition,  and  requires  oare  and  re- 
pairs.   That  a  large  portion  of  her  cargo  is  perishable,  being  sugar,  and  m 
a  wet  and  damaged  condition.    That  the  only  claims  that  have  becso  inlef^ 
posed  are  those  of  the  United  States,  for  a  forfeiture  and  for  dutiea— of  the 
British  Consul,  for  the  probable  rights  of  unknown  British  ownen,  and  of  tbe 
agents  of  the  underwriters,  at  Lloyd's,  for  the  contingent  rights  of  sneh  aa- 
derwriters.     That,  in  his  opinion,  the  interests  of  all  parties  ooocerDad  wiH 
be  promoted  by  a  speedy  judicial  sale  of  said  ship,  her  tackle,  apparel,  aod 
furniture  and  cargo,  the  proceeds  of  such  sale  to  be  brought  into  eoort  far 
the  benefit  of  whom  it  may  concern,  subject  to  the  further  order  of  the 
court. 

Sworn  October  7th,  1829,  Pbtee  HAaMOinr. 

before  me, 

Fred.  J.  Betts,  Clerk. 


No.  16. — Notice  or  motioii  on  the  roBEOomo  ArriDATrr. 
District  Court  of  the  U.  S.^Southem  District  of  N.  Y. 


Peter  Harmony  and  Eliphalet 
Kingsbury, 

vs. 
The  Ship  Waterloo  and  Cargo. 

Gentlemen — You  will  please  take  notice  that  on  the  libel  and  efauBi 
this  cause,  and  on  an  affidavit,  of  which  the  ibregoing  is  a  copy,  t 
tion  will  be  made  before  his  Honor,  Samuel   R.   Betts,   Judge  of  tl^  it 
Court,  at  his  chambers,  No.  5  Pine-street,  in  the  city  of  New  York,  i^q 
Thursday,  the  8th  day  of  October,  inst.  at  11  o'clock  in   the  forenooo    «f 
that  day,  for  an  order,  that  the  ship  Waterloo  and  her  cargo  above-iDe»»- 
tioned,  be  sold  under  the  direction  of  the  marshal,  and  the  proceeds  broo^lit 
into  courL 
New  York,  7th  Oct  1829.  Yours,  &c. 

Isaac  A.  Johnson, 
To  Proctor  for  Libellaoti. 

Jambs  A.  Hamilton,  Esq.  Proctor  for  the  U.  S. 
Robinson  dc  Betts,  Esqrs.  Proctors  for  the  Underwriters,  dtc. 
H.  &  E.  Wilkes,  Esqrs.  Proctors  for  the  Owners. 


No.  17 — PROor  or  skrvick — admissioh. 

We  admit  due  service  of  the  within  notice. 
Oct  7th,  1829. 

James  A.  Hamilton,  District  Attorney. 

Robinson  &  Betts,  Pts.  for  H.  Barclay  &  Qeo.  Btrdftf. 

H.  dC'.  E.  WiLXBs,  for  British  ConsuL 
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OB  THIi: 
AFriDATIT   OF    8EBT1CE   OF   PB0CE88. 

kern  District  of  New  York^  ss. : 
^3hn  J  Young,  of  the  city  of  New  York,  student  at  law,  being  duly 
Bays,  that  on  the  7th  day  of  October,  instant,  he  served  copies  of  the 
going  affidavit  and  notice  on  James  A.  Hamilton,  Robinson  dc^  Betts^and 
1 E.  Wilkes,  Esquires,  Proctors  for  the  claimants  in  this  cause,  by  leav- 
the  Bame  in  their  respective  offices,  with  their  clerks. 
worn  Oct  7th,  1829,  John  J.  Youmo. 

before  me, 

E.  C.  Benboict,  U.  S.  Commissioner* 


No.  18. — Oboeb  fob  inteblocutoby  sale  of  a  ship  akd  cabgo. 


*ETEB  Habmuny  and  Elipualet 
Kuigsbuby, 

vs, 
TPlie  Ship  Watebloo,  her  tackle,  &c. 
_     and  Cargo. 

Co  reading  and  filing  the  affidavit  of  Peter  Harmony,  and  the  admission 
^  the  proctors  for  the  respective  claimants,  and  on  motion  of  Mr.  Johnson, 
]»roetorB  for  the  libellants,  It  is  ordered,  that  the  ship  Waterloo,  her  tackle, 
apparel,  and  furniture  and  cargo,  be  sold  by  the  marshal,  on  six  days  pubhc 
Dotioe,  and  that  a  venditioni  exponas  issue  accordingly  ;  and  it  is  further  or- 
derad,  that  the  marshal  bring  the  proceeds  of  such  sale  into  this  court,  and 
pay  the  nme  to  the  clerk  thereof. 


No.  19. — Venoitioni  exponas. 

9mUkMm  District  of  New  York^  ss  : 

The  President  of  the  United  States  of  America,  to  the 

Marshal  of  the  Southern  District  of  New  York,  Greeting: 

Whereas,  a  libel  was  filed  in  the  district  court  of  the 

fL.  S.]         United  States  for  the  southern  district  of  New  York,  on 

the  sixteenth  day  of  September,  in  the  year  of  our  Lord 

one  thousand  eight  hundred  and  twenty-nine,  by  Peter 

Harmony  and  Eliphalet  Kingsbury,  against  the  ship  Wa- 

terioo,  her  tackle,  apparel,  furniture  and  cargo,  and  praying  that  the  same 

may  be  condemned  and  sold  to  answer  the  prayer  of  the  said  libellants. 

And  whereas,  the  said  ship  and  cargo  have  been  attached  by  the  process 

issaed  out  of  the  said  district  court,  in  pursuance  of  the  said  libel,  and  are 

DOW  in  custody  by  virtue  thereof;  and  such  proceedings  have  been  there- 

vpoQ  had,  that  by  the  interlocutory  sentence  and  decree  of  the  said  court, 

in  this  cause  made  and  pronounced,  on  the  seventh  day  of  November,  one 

djoosapd  eight  hundred  and  twenty-uine,  the  said  ship,  her  tackle,  apparel, 
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and  furnitare  and  cargo,  were  ordered  to  be  mAd  by  yoo  the  aid 

afler  giving  six  days  notice  of  such  sale,  according  to  kw.    Theralbfe  jw, 

the  said  marshal,  are  hereby  commanded  to  cauae  the  said  ship  WalMlMb 

her  tackle,  apparel,  and  furniture  and  cargo,  so  ordered  to  be  sold,  la  !• 

sold  in  manner  and  form,  upon  the  notice,  and  at  the  time  and  plaee  bj  kw 

required,  and  that  you  have  the  moneys  arising  from  such  sale  in  i 

at  the  city  of  New  York,  on  the  third  Tuesday  of  November  oeit  and 

you  then  pay  the  same  to  the  clerk  of  the  court ;  and  hare  yoa 

and  there  this  writ. 

Witness,  the  Honorable  Samuel  R.  Betts,  Judge  of  the  said  eourt,  at  titt 

city  ofNew  York,  in  the  Southern  District  of  New  York,  this  eereoth  diysf 

November,  in  the  year  of  our  Lord  one  thousand  eight  hundred  afid  twea^ 

nine,  and  of  our  independence  the  fif\y-third. 

FiKD.  J.  Brrra,  Clerk. 


No  20. — Thb  rkturn  or  the  massbal. 

In  obedience  to  the  above  precept,  I  have  sokl  the  ship  Waterloo,  hsr 
tackle,  apparel,  and  furniture  and  cargo,  and  such  sale  amounts  to  thirtf- 
nine  thousand  two  hundred  and  sixty-two  dollars  and  ninety  oeot%  lAkk 
sum  I  have  paid  to  the  clerk  of  this  court  as  I  am  above  oommaiMled. 

Dated  this  22d  day  of  February,  1830. 

Thomas  Moaais,  U.  8.  Msirfal 


No.  21.— Thk  clkk's  bkckift  to  thb  mabbbal. 
United  States  District  Court. 


Peter  Harmomy,  dtc, 

vs. 

The    Ship  Waterloo,  dec. 

New  York,  February  22,  1830L 


Received,  from  Thomas  Morris,  Esq.,  marshal,  thirty-niiie  «V^*iiiH> 
hundred  and  sixty-two  dollars,  and  ninety  cents,  the  amount  of  the  proceed 
of  the  said  ship  and  cargo,  sold  under  the  venditioni  exponas  in  thw  eaiM. 

Fred.  J.  Brrrs,  Disihct  Ckrt 

$39,262  90. 

Special  Motion, 
No.  22. — Appucation  bt  the  marshal  fob  lbavb  to  pat  thb  bchbi 

ON   CARGO   SOLD    BY    HIM. 

District  Court  of  the  U.  S.  for  the  Southern  District  of  N.  Y. 


Peter  Harmoiit,  dc^c. 

vs. 

The  Ship  Wateri/x>,  &c. 


Gbbtlbmbh— I  shall  apply  to  the  court  io  this  cause,  on  WdJuobJbj.  ii 
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ti  day  of  Nofember  instant,  for  leave  to  pay  to  the  collector  of  the  port 
datka  on  the  cargo,  out  of  the  proceeds  of  the  sale  thereof, 
rovember  7th,  1829. 

Yours,  &c. 
>  Thomas  Morris,  Marshall. 

Ta4AC  A.  Johnson,  Esq.,  Proctor  for  Libellaut. 

James  A.  Hamilton. 

RoaiNSON   U    BCTTS. 

H.  &  £.  WiLKKS,  Proctors  for  Claimants. 


Due  service  admitted. 


Isaac  A.  Johnson. 
James  A.  Hamilton. 
Robinson  db  Betts. 
H.  ^  £.  Wilkes. 


No.  23.— Oroer  on  the  foregoing  application. 

being  made  to  appear  to  the  court  that  on  entering  the  said  ship  and 
0,  tba  duties  on  said  cargo  were  secured  to  be  paid,  and  application  being 
made  on  the  part  of  the  marshal  of  the  district  (or  an  order  that  he  pay 
to  the  collector  of  the  port  the  amount  of  duties  so  secured  to  be  paid, 
doe  notice  having  been  given  to  the  respective  parties  before  the  court, 
DO  opposition  being  made  to  the  application,  it  is  ordered,  that  the  mar- 
[bfthwith  pay  to  the  said  collector  the  amount  of  such  duties,  and  that 
ling  the  proper  vouchers  of  such  payment,  ^e  said  vouchers  be  received 
irt  of  the  return  to  the  venditioni  exponas  issued  in  this  cause. 

Fo.  d4.— Depositions  oe  bene  esse. — Affioavit  or  necessity. 

DISTRICT  COURT  OF  THE  UNITED  STATES. 

Southern  District  of  New  York, 


s  Habmont  and  Euphalet 

KlNOBBURT. 

vs, 

ship  Waterloo,  her  tackle,^ 
dbc.,  and  her  cargo. 


tikem  District  of  New  York^  ss. — Eliphalet  Kingsbury,  one  of  the 
inti  above  named,  being  sworn,  saith,  that  he  was  master  of  the  brig 
ed,  of  New  York,  on  her  late  voyage  from  Havana  to  Cadiz,  in  the 
B  of  which  she  fell  in  with  the  above  mentioned  ship  Waterloo  b  dis- 
and  the  deponent  further  saith,  that  William  N.  Winnett  was  first 
and  Caleb  L.  Upshur  was  the  second  mate  of  the  said  brig,  upon  the 

66 
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■aid  voyage,  and  that  William  Jackson,  Jamei  Porter,  WiUiam  Dyer,  Jobn 
Stivers,  James  Jamison,  William  Grant,  Joseph  Domingaez,  and  NicholM 
Yanino,  composed  the  residue  of  the  company  of  the  said  Mg,  and  Fdix 
Martinez,  who  was  working  his  passage  in  said  brig,  on  the  afbre«ud  voyage. 
The  deponent  further  saith,  that  the  said  William  N.  Winnett,  Celri>  L. 
Upshur,  William  Jackson,  James  Porter,  William  Dyer,  John  Stivers,  JwMi 
Jamison,  William  Grant,  Felix  Martinez,  Joseph  Dominguez,  and  Nicholi 
Yanino  are  witnesses  whose  testimony  is  necessary  for  the  fibellaiitt  in  tte 
above  cause,  and  that  the  said  witnesses  are  all  sea-faring  men,  and  eie 
boond  on  a  voyage  to  sea,  as  he  is  informed  and  believes. 

E.  KufoeBirvr. 
Sworn,  October  7th,  1829, 
before  me, 

E.  C.  Benkdict, 

U.  S.  Commissioner,  d^ 


No.  25. — Notice   from  the  magistrate  to  the  adverse  party 

TAKING   DEPOSITIONS  DB  BENE   ESSE.        * 

DISTRICT  COURT  OF  THE  UNITED  STATES. 

FOR  THE  SOUTHERN  DISTRICT  OF  NEW  YORK. 


Peter  Uarmont  and  Eliphalet 
Kingsbury. 

The  ship  Waterloo,  her  tackle, 
apparel,  and  furniture,  and  cargo. 


*  Notice. 


Please  to  take  notice,  that  William  N.  Winnett  Caleb  L.  Upshur, 
Porter,  William  Dyer,  John  Stevens,  James  Jamison  and  WiiUam  Gf«0^ 
witnesses,  whose  testimony  is  necessary  in  this  cause,  and  who  are  bound  « 
a  voyage  to  sea,  will  be  examined  (de  bene  esse)  on  the  part  of  the  Ktef- 
lants  in  this  cause,  before  me,  a  Coorniissioner  duly  appointed  by  the  Cireot 
Court  of  the  United  States  for  the  Southern  District  of  New  York,  at  i^ 
office.  No.  15  Pine  street,  in  the  city  of  New  York,  on  th&  eighth  day  of  Oc- 
tober instant,  at  nine  oVlock  in  the  forenoon,  at  whkh  time  and  place  yoa  m 
hereby  notified  to  be  present,  and  put  interrogatories,  if  you  shall  tbiok  fL 
Dated,  New  York,  the  7th  day  of  October,  A.  D.  1829. 

Yours,  6lc, 

E.  C.  Benedict,  U.  S.  Commisaoiflr. 
To  James  A.  Hamilton,  Esq. 
RoRiNSON  db  Betts,  Esqrs. 
H.  &  E.  Wilkes,  Esqrs. 

Proctors  for  the  Claimants. 
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No.  26. — Proof  op  skr?ice. 

District  of  New  York,  ss. : — ^John  J.  Young,  of  the  said  dty, 
at  law,  being  duly  sworn,  deposeth  and  saith,  that  on  the  seventh  day 
^  ^Dciober  instant,  he  served  a  copy  of  the  annexed  notice  on  James  A  Ha- 
^  ^  too.  Esq ,  proctor  for  the  United  States,  by  delivering  the  same  to  a  maa 
•'^'^iiding  in  the  office  of  the  said  James  A.  Heunilton ;  that  on  the  same  day 
•enred  a  copy  of  the  said  notice  on  Robinson  ^  Bctta,  Esqrs.,  proctors 
the  claimants  Barclay,  by  delivering  the  same  to  a  clerk  in  the  office  of 
Bsid  Robinson  &,  Betts ;  and  that  on  the  same  day  he  served  a  copy  of 
said  notice  on  H.  &  E.  Wilkes,  Esqrs.,  proctors  for  the  claimant  Bucba- 
^  by  delivering  the  same  to  E.  Wilkes,  Esq.,  personally,  and  further  ha 
thnot 

JuHif  J.  YouHa. 
om,  this  8th  day  of  October, 
1829,  before  me, 

£.  C.  Benedict, 

U.  S.  Commissioner,  dc^c. 


No.  27.    SuBP(EIfA   TO   TESTIFY    BEFORE   A   C0MM88I0RER. 

^HE  PRESIDENT  OF  THE  UNITED  STATES  OF  AMERICA, 

To  William  N.  Winnett,  Caleb  L.  Upshur,  William  Jackson, 
James  Porter,  William  Dyer,  John  Stevens,  James  Jamison, 
[l.  8.]       William  Grant,  Felix  Martinez,  Joseph  Domingues,  and  Nich- 
olas Yanino,  Greeting :    We  command  you,  that  all  and  sin- 
gular business  and  excuses  being  laid  aside,  you  and  each  of 
yoQ  be  and  appear  in  your  proper  persons,  before  Erastus  C.  Benedict,  a 
ClommlMkMier  appointed  by  the  Circuit  Court  of  the  United  States  of  Ame- 
lioa  ibr  the  Southern  District  of  New  York,  at  his  office.  No.  15  Pine  street, 
ki  the  city  of  New  York,  in  the  said  Southern  District  of  New  York,  on  the 
Ml  day  of  October,  one  thousand  eight  hundred  and  twenty-nine,  at  nine 
Mock  in  the  forenoon  of  the  same  day,  to  testify  all  and  singular  what  yoa 
md  each  of  you  may  know  in  a  certain  cause  now  depending  undetermined 
in  the  District  Court  of  the  United  States,  for  the  Southern  District  of  New 
Tork,  wherein  Peter  Harmony  and  Eliphalet  Kingsbury  are  libellants 
agaloat  the  ship  Waterloo,  her  tackle,  dbc,  and  cargo,  on  the  part  of  the  li- 
belianta.    And  this  you  or  either  of  you  are  not  to  omit,  under  the  penalty 
vpoo  each  and  every  of  you  of  two  hundred  and  fifty  dollars. 

WitoeH,  Samuel  R.  Betts,  Esquire,  Judge  of  the  District  Court  of  the 
United  States,  at  the  city  of  New  York,  the  7th  day  of  October,  in  the  year 
of  oar  Lord  one  thousand  eight  hundred  and  twenty-nine. 

Fred.  J.  Betts,  Clerk. 
Isaac  A.  Johnson.  Proctor. 
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No.  28.— Sdbp<ena  ticket. 

By  virtue  of  a  writ  of  subpcena,  to  you  directed  and  herewith  ihowBi 
are  commaDded.  and  firmly  eujoioed,  that,  laying  all  other  matten 
notwithstanding  any  excuse,  you  be  and  appear  in  yoar  proper 
fore  Erastus  C.  Benedict,  a  Commissioner  duly  appointed  by  the 
Court  of  the  United  States  of  America,  for  the  Southern  District  of 
York,  at  his  office,  No.  15  Pine  street,  in  the  city  of  New  York,  oo  the 
day  of  October,  inst.,  at  9  o'clock  in  the  forenoon  of  the  same  day,  to 
all  and  every  thing  which  you  may  know  in  a  certain  cause  now  d 
in  the  District  Court  of  the  United  States  for  the  Southern  District  of 
York,  wherein  Peter  Harmony  and  Eliphalet  Kingsbury  are 
against  the  ship  Waterloo,  her  tackle,  dcrC,  and  cargo,  on  the  part  of 
iibellants.    And  this  you  are  not  to  omit,  under  the  penalty  of  two 
and  fifty  dollars. 

Dated  this  7th  day  of  October,  1S29. 
Bj/  the  Court, 

Isaac  A.  Johnson. 

Proctor  for  LibeUanti. 

To  William  F.  Winnett. 


No.  29. — Deposition. 

UNITED  STATES  OF  AMERICA. 

Southern  District  of  Ne\t  York^  C//y,  County^  and  State  ofNetD  York^     -**. 

On  this  eighth  day  of  October,  in  the  year  of  our  Lord  one  thousand  eif^t 
hundred  and  twenty-nine,  before  me,  Erastus  C.  Benedict,  a  CommisBioft^e^r, 
duly  appointed  by  the  Circuit  Court  of  the  United  States,  for  the  Soutben 
District  of  New  York,  under  and  by  virtue  of  the  act  of  Congress,  "for  tlw 
more  convenient  taking  of  affidavits  and  bail  in  civil  causes,  depending  io  die 
courts  of  the  United  States,"  passed  February  20th,  1812,  personally  ap- 
peared at  my  office,  in  the  city  of  New  York,  in  the  said  Southern  Dittrrt 
of  New  York,  William  N.  Winnett,  Caleb  L.  Upshur,  William  Jackioo 
James  Porter,  William  Dyer,  John  Stevens,  James  Jamison,  and  Williao 
Grant,  witnesses  on  the  part  of  the  Iibellants  in  a  certain  civil  cause  of  ad- 
miralty and  maritime  jurisdiction,  now  depending  and  undetermined  in  the 
District  Court  of  the  United  States,  for  the  Southern  District  of  New  York, 
wherein  Peter  Harmony  and  Eliphalet  Kingsbury  are  Iibellants  against  the 
ship  Waterloo,  her  tackle,  apparel,  and  furniture,  and  cargo,  and  James  Bu- 
chanan, Henry  Barclay,  and  George  Barclay,  and  the  United  Statoi  of 
America,  are  claimants.     And  the  said  William  N.  Winnett  having  been  by 
me  first  cautioned  and  sworn  to  testify  the  whole  trutl),  did  thereupon  depose 
and  say,  that  he  is  twenty-five  years  old  ;  that  he  was  chief  mate  of  the  brig 
Merced,  on  her  late  voyage  from  Havana  to  New  York,  and  that  Eliphalet 
r 
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Kingsbury  was  master  of  said  brig ;  that  the  said  brig  is  of  about  two  hun- 
dred and  sixty  tons  burthen.    The  said  brig  sailed  from  Havana  on  the  nine- 
leeoth  day  of  August  last,  bound  to  Cadiz,  as  he  supposes,  with  a  eaigo  of 
mgair,  cochineal,  and  segars,  that  on  the  twentyneieventh  day  of  August  last, 
iboot  half  past  two  in  the  afternoon,  (sea  time,)  in  latitude  34°  4'  N.,  longi- 
tude 75^  15'  W.,  they  fell  in  with  the  wreck  of  a  ship  which  had  the  words 
'  Waterloo  of  Liondon'*  on  her  stem ;  that  deponent,  with  four  men  from 
nig  Merced,  boarded  said  wreck  with  the  boat  of  the  Merced.    The  main- 
DMt  and  the  mizzen-mast  were  carried  away  by  the  board ;  that  at  that 
time  the  captain  of  the  brig  Orion  and  some  of  his  men  were  on  board,  and 
tbe  brig  Orion  close  by ;  that  the  captain  of  the  Orion  represented  himself 
Id  be  the  captain  of  the  brig  Orion  of  Baltimore ;  that  the  said  roaster  and 
nen  of  the  Orion  appeared  to  be  taking  from  the  wreck  whatever  they 
thought  of  use  to  them,  and  easily  movable.    The  captain  of  the  Orion  re- 
presented to  deponent  that  the  wreck  was  in  a  sinking  state,  and  that  it  was 
■ickly  below ;  that  his  men  could  not  remain  below  but  a  few  minutes  at  a 
time.    The  captain  of  the  Orion  said  that  he  did  not  intend  taking  out  the 
eaigo,  as  he  supposed  the  ship  would  sink  before  morning,  and  he  requested 
the  deponent  to  give  his  compliments  to  Captain  Kingsbury,  and  tell  him 
Chat  the  vessel  was  in  a  sinking  state,  and  that  he  (the  captain  of  the  Orion) 
would  not  take  her  in  tow,  because  she  would  sink,  and  no  one  could  live  on 
board  of  her.    Deponent  went  into  the  cabin  of  the  wreck,  but  could  not  re- 
maiD  more  than  a  few  moments,  because  of  the  offensive  smell,  which  was 
•0  offensive  that  he  thinks  a  man  could  not  live  below  deck,  that  even  the 
nUi  were  found  dead  below.     That  while  on  board  the  wreck,  a  cargo  book 
wie  thrown  up  out  of  the  cabin  by  one  of  the  Orion's  crew,  and  deponent 
pieked  it  up  as  a  prize,  and  put  it  in  his  hat.     That  none  of  the  crew  of  the 
Waterloo  were  then  on  board  of  her,  nor  was  any  person  there  except  the 
pennoB  from  the  Orion  and  the  Merced ;  that  deponent  remained  on  l>oard 
Iha  Waterloo  about  fifteen  minutes,  when  he  returned  to  the  Merced  with 
the  mjd  csrgo  book,  which  he  delivered  to  Captain  Kingsbury,  together  with 
the  meHage  from  the  captain  of  the  Orion  to  Captain  Kingsbury,  and  Cap- 
ttdn  Kingsbury  thereupon  went  on  board  the  Waterloo,  and  remained  there 
iboat  three-quarters  of  an  hour,  and  then  returned  to  the  Merced  ;  that  the 
Iferced  remained  about  the  wreck  all  that  night.    The  next  morning  the 
hrfg  Orion  was  not  in  sight,  and  her  captain  and  men  had  abcmdoned  the 
and  the  weather  in  the  morning  was  very  squally,  and  the  Merced 
aoder  double  reefed  topsails.     That  in  the  morning  the  captain  declared 
hk  intention  of  having  the  wreck  again  boarded,  and  thereupon  called  the 
brig's  crew  af\  and  stated  to  them  that  he  beb'eved  the  Waterkx)  and  her 
mrgo  were  of  much  value,  and  asked  them  if  they  were  willing  to  obey  his 
orders  on  board  the  wreck  as  well  as  on  bocurd  the  brig,  and  to  assist  in  taking 
the  wreck  into  some  port,  and  they  all  expressed  such  willingness.     And 
thereupon  deponent,  with  four  men  of  the  Merced's  crew,  boarded  the  wreck, 
iie  sea  being  at  that  time  tremendous  rough — this  was  about  eight  o'clock 
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in  the  morning.  That,  upon  getting  oo  board,  be  nanded  the  pompi^ 
found  about  twelve  feet  of  water  in  the  hold ;  that  ailer  tounding  the  |NBip% 
the  next  thing  that  was  done  was  to  get  all  the  small  lines  that  could  hi 
found  on  board  the  wreck,  to  take  on  board  the  Mereed,  to  make  m  haal^f 
line  to  draw  the  hawser  from  the  Merced  to  the  wreck.  During  that  iff 
the  pumps  were  manned,  and  kept  going,  and  during  the  whole  time  thi 
wreck  was  so  much  by  the  head  that  the  sea  was  up  to  her  haw«r  holi^ 
and  none  of  the  water  pumped  run  out  of  the  scuppers  during  the  fint  diy« 
but  the  same  ran  out  of  the  hawser  holes.  That  during  that  day  thef  at 
away  all  the  rigging  and  spars  that  seemed  to  impede  her.  That  the  Iib 
of  the  main-mast  and  mizzen-mast  were  evidently  the  efiect  of  a  heavy  pikk 
That  all  the  rigging  on  the  larboard  sii^e  had  been  cut  away,  square  up  It 
the  bulwarks ;  the  vessel  evidently  having  been  on  her  beam  eode.  Then 
were  no  boats  belonging  to  the  wreck,  and  the  davits  were  carried  away. 
The  guard  irons  had  been  torn  from  the  channels,  and  the  chain  bolts 
badly  wrenched,  so  much  so  as  to  cause  her  to  leak  badly.  One  of  the 
bolts  on  deck  had  been  torn  out,  and  the  camboose  was  entirely  destrojeA» 
and  there  were  no  cables  on  board.  The  bulwarks  and  rails  were  stove  it 
on  both  sides,  and  were  a  complete  wreck.  The  starboard  side  was  mesh 
injured.  The  vessel  itself  was  a  complete  wreck.  That  she  appealed  It 
have  been  thrown  on  her  beam  ends  on  the  stsrboard  side.  That 
ponent  went  on  board  in  the  morning  she  had  a  list  to  port.  The 
was  hanging  to  the  chain  bolts  on  the  starboard  side,  and  the  span 
lying  about  the  deck.  The  main  top  mast  breast  back  stay  bolts  and  Ihi 
top  gallant  back  stay  bolts  torn  out  by  the  weight  of  the  rigging.  Thit 
they  had  great  difficulty  in  getting  the  wreck  in  tow  of  the  Merced.  Ski 
was  attached  to  the  Merced  by  a  hawser  from  the  stern  of  the  Mereed  It 
the  ship's  windlass,  and  also  fastened  to  the  windlass  bits  of  the  brig.  Thi 
sea  was  running  high  at  the  time  of  making  her  fast ;  several  attempts 
made  to  fasten  her  before  they  succeeded.  This  was  attended  with 
as  well  as  difficulty,  on  account  of  the  sea.  They  were  obliged  to  get 
lines  from  the  siiip  and  fasten  them  to  the  hawser.  It  took  about  two  mai  a 
half  or  three  hours  to  accomplish  getting  tlie  wreck  in  tow ;  the  wind  dori^f 
all  this  time  was  fresii,  and  they  were  employed  in  a  boat  of  the  Mereei, 
with  considerable  danger.  In  a  day  or  two  allerwards  they  attached  Ihi 
wreck  by  means  of  another  hawser.  That  afterwards,  during  the  time  if 
bringing  in  said  vessel,  the  crew  of  the  Merced  were  constantly  employed  m 
pumping  by  turns.  About  eight  days  af\er  taking  her  in  tow,  one  of  lbs 
pumps  became  choked,  and  but  one  could  thereaAer  be  used ;  the  crew,  hf 
constant  pumping,  became  entirely  exhausted.  The  men  relieved  each 
other  at  the  pumps,  day  and  night,  every  half  hour,  till  they  took  a  pisL 
They  were  so  much  exhausted  that  they  were  obliged  to  sit  down  at  thi 
pumps,  and  have  field  beds  of  old  canvass  alongside  of  the  pumps  to  lie 
oo.  That  generally,  while  they  had  the  wreck  in  tow,  the  weather 
and  the  sea  very  high.    The  vessel  labored  and  strained  much.    Aboot  tke 
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third  of  September  they  experienced  a  heavy  gale,  which  threw  the  Water- 
loo oo  her  beam  ends,  and  caused  her  to  leak  to  an  alarming  extent,  and  in 
order  to  right  her  they  cut  away  the  foremast,  and  the  rigging  attached  to 
it;  eat  away  the  starboard  anchor,  and  cleared  the  decks  of  every  thing  mo- 
fible,  and  succeeded,  with  much  trouble,  in  righting  her.  Previous  to  her 
being  thrown  on  her  beam  ends,  as  last  aforesaid,  the  water  in  her  hold  had 
been  reduced  to  about  three  feet ;  shortly  afterwards  the  leak  had  increased 
io  much  that  she  had  seven  feet  of  water  in  her  hold.  That  they  then 
feared  she  would  sink,  and  wore  ship,  and  got  the  low  side  to  the  wind. 
That  the  apprehensions  of  the  men  were  so  great  that  they  all  got  into  the 
joUy  boat  to  save  their  lives,  and  begged  the  deponent,  for  God's  sake,  to  get 
io  too ;  deponent,  however,  persuaded  them  to  return  on  board  the  ship- 
That  on  or  about  the  fifth  of  September  they  encountered  a  somewhat  more 
•Bvere  gale,  which  knocked  the  ship  again' on  her  beam  ends.  She  lay  so 
km  in  the  sea  that  the  water  came  in  on  her  poop  deck,  and  the  leak  gained 
three  feet  in  one  hour  while  she  lay  thus.  They  finally  succeeded  in  right- 
iqg  her,  with  much  difficulty.  The  sea  made  a  complete  breach  over  her 
while  she  lay  thus.  That  all  the  Merced's  crew  were  then  on  board  the 
Waterloo,  except  the  captain,  the  cook  and  steward,  and  two  men,  who  were 
iovalids.  That  so  few  men  were  left  on  board  the  Merced  that  it  took  about 
twelve  hours  to  reduce  her  to  her  proper  sails.  Deponent  saw  Captain 
Kugsbury  on  the  topsail  and  lower  yards  reefing  and  furling  sails  himself. 
The  gale  abated  in  about  twenty-four  hours,  during  whkh  time  the  wreck 
labored  and  strained  very  much,  and  the  leak  increased  in  spite  of  their  ex- 
eriioos,  making  the  situation  of  all  on  board  very  dangerous.  They  finally 
■nived  off  Sandy  Hook,  September  the  eleventh,  and  took  a  pilot  on  board, 
lod  arrived  at  the  Q^uarautine  ground  on  the  twelfth  of  September.  That 
daring  all  the  time  while  on  board  the  wreck,  they  were  in  constant  danger 
of  sokiog,  and  sufiering  every  kind  of  privation.  The  pumps  were  kept 
eooetantly  going,  and  they  had  very  little  hope  of  bringing  the  vessel  in. 
Tbey  were  constantly  engaged  in  stopping  leaks  and  making  her  as  tight  as 
poanble.  They  could  not  at  any  time  carry  any  sail  on  the  Waterkx>. 
Wheo  they  took  possessMn  of  her  she  drew  about  nineteen  and  a  half  feet 
at  the  stem.  She  appears  to  be  a  ship  of  four  or  five  hundred  tons.  The 
carso  has  been  discharged  since  her  arrival,  and  consisted  of  sugar,  rum, 
oofiee,  lance  wood  and  arrow  root.  Deponent  verily  believes  that  the  wreck 
ivoiiki  have  sunk  in  eight  hours  from  the  time  the  Merced  took  her  had  she 
been  left  to  herself.  The  crew  of  the  Merced,  including  the  captain  and 
one  man  who  worked  his  passage,  consisted  of  twelve  persons,  the  said  man 
irho  worked  his  passage  aided  in  saving  the  vessel  as  much  as  the  other 
men.  Two  or  three  of  the  men,  from  the  excessive  labor,  had  their  feet 
eiwelled,  and  were  otherwise  injured,  and  deponent  verily  believes  that  all 
the  crew  of  the  Merced  were  injured  in  health  by  their  exertk>ns  in  saving 
the  Waterloo.  Tbey  were  constantly  on  deck,  and  never  slept  bebw  while 
the  Waterloo  was  in  tow.    They  were  frequently  in  danger  of  being  swept 
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from  the  deck  by  the  sea  breaking  over  them.  That  daring  the  time  that 
the  Waterloo  was  in  tow  Captain  Kingsbury  exerted  himself  in  naTigati^g 
the  Merced,  doing  the  duty  of  a  man  before  the  mast  in  additioQ  to  his  owo 
duties.  That  the  brig  Merced  was,  in  deponent's  opinkm,  worth  about  eigh- 
teen thousand  dollars.  The  brig  Merced  was  not  chafed,  or  straioed,  or 
hurt  at  all,  by  taking  the  Waterloo  in  tow,  but  was  frequently  in  a  danger- 
ous situatk>n.  That  it  was  a  perilous  undertaking  for  so  small  a  vessel  as 
the  Merced  to  take  such  a  wreck  in  tow. 

Being  cross-examined  on  the  part  of  the  claimants,  Barclay,  he  says — 
That  they  were  on  the  usual  course  to  Cadiz,  and  were  running  with  the 
Gulf  Stream  as  usual,  when  they  fell  in  with  the  Waterloo.  That  depo- 
nent knew  of  no  intention,  on  the  part  of  the  Captain,  to  stop  at  New  York 
or  any  other  port  That  they  were  on  the  same  course  which  they  woold 
have  been  if  going  to  New  York,  or  any  part  of  Europe.  The  captain 
and  crew  of  the  Orion  lefl  the  Waterloo  about  sunset,  to  return  to  the 
Orion.  That  deponent  discovered  the  next  morning  after  they  took  posses 
sion  of  the  Waterloo,  that  she  floated  lighter  in  the  water,  and  that  the 
pumping  had  reduced  the  water  in  her  hold.  That,  on  the  day  on  which 
they  took  possessbn  of  the  wreck,  the  deponent,  after  having  cot  away 
what  would  impede  the  Waterloo,  set  about  looking  for  the  leaks,  and  en- 
deavored to  stop  tliem.  The  leaks  were  principally  on  the  starboard  ade, 
in  the  wake  of  the  main  and  niizen  channels.  The  leakc  were  stopped 
from  the  outside,  by  slinging,  in  a  bowline  knot  The  hatches  were  left 
for  four  or  five  days  to  purify  the  air.  and  thus  to  enable  deponent  to 
below  a  few  minutes  at  a  time. 

(Examinatk>n  closed  for  this  day ;  adjourned  till  to-morrow,  October 
at  9  o'clock,  A.  M.) 

Oct.  12th,  1829. — The  cross-examination  of  the  deponent,  William 
Winnett  being  resumed  by  the  Proctor  ibr  the  claimant,  Barclay,  he  says 
For  two  or  three  days  previous  to  falling  in  with  the  Waterloo,  they 


strong  symptoms  of  a  very  iieavy  gale.    Deponent  kept  the  log.     In  th — 
morning  of  the  day  on  which  tlicy  fell  in  with  the  Waterloo,  there  was 
moderate  breeze  and  pleasant  weather.    Observatk)n  was  taken  that  dajf — 
they  were  in  the  Gulf  Stream  when  they  fell  in  with  the  wreck.    T 
winds  whkh  they  encountered,  while  bringing  in  tlie  Waterloo,  were 
pally  head  winds  and  blowing  weather.    The  men  Imd  no  specific 
on  their  arrival,  except  their  swelled  hands  and  feet,  and  the  conseqoenc 
of  their  fatigue ;  tlieir  eyes  were  sore  from  want  of  sleep.    Deponent 
not  know  that  he  was  able  to  go  on  in  the  Merced  and  perform  his  dm 
but  he  was  not  disposed  to  go  on  in  her,  had  he  been  able.     The 
remained  in  New  York  ten  days  or  a  fortnight — not  longer.    Storms 
frequent  off  Cape  Hatteras.    Deponent  thinks  they  were  towards 
May  on  the  third  of  September.     Both  the  gales  of  the  third  and  fifUi 
September  were  dead  ahead.     During  their  continuance  the  vessel  lay 
to  the  wind — made  little  or  no  headv%'ay  and  plenty  of  leeway. 
On  further  direct  examination  he  suys — A  ship  is  said  to  be  on  her 


PRACTICAL  FORMS.  449 

ends,  when  her  gunwales  are  under  water.  The  Waterloo,  in  the  two 
gales,  was  in  that  situation.  The  wreck,  when  they  took  possession  of  her, 
was  two  planks  lower  in  the  water  forward  than  when  they  first  fell  in  with 
her  and  boarded  her. 

Wm.  N.  Winnett. 
Taken,  subscribed  and  sworn,  Oct.  8th,  1829, 
before  me, 

E.  C.  Benedict. 

And  the  said  Caleb  L.  Upshur,  having  been  by  me,  dc-c,  &c.     And  so  on 
with  the  other  witnesses. 


No.  30. — Certificate  of  com.missionir. 

UNITED  STATES  OF  AMERICA, 

Seuikem  District  of  New  York,  ss, : — 

I,  Erastos  C.  Benedict,  a  Commissioner  duly  appointed  by  the  Circnit 
Coort  of  the  United  States,  for  the  Southern  District  of  New  York,  under 
and  by  virtue  of  the  "  Act  for  the  more  convenient  taking  of  affidavits  and 
bail  in  civil  causes,  depending  in  the  courts  of  the  United  States,"  passed 
Fetbroary  30th,  1812,  do  hereby  certify,  that  the  reason  for  taking  the  fore- 
going deposition  is,  that  the  testimony  of  the  witnesses  aforesaid  is  necessary 
u  Ibe  cause  in  the  caption  of  the  said  deposition  named,  and  that  they  are 
bound  on  a  voyage  to  sea ;  that  a  notification  of  the  time  and  place  of  taking 
ttttiiaid  depositions,  signed  by  me,  was  made  out  and  served  on  James  A. 
BamiltOD,  Esquire,  proctor  for  the  United  States,  on  Robinson  ^  Betts, 
bquires,  proctors  for  the  claimants  Barclay,  and  on  H.  d^  E.  Wilkes,  Esqrs. 
yoclora  for  the  claimant  Buchanan,  all  residing  in  the  city  of  New  York,  on 
the  seventh  day  of  October  instant,  to  be  present  at  the  taking  of  the  depo- 
dtNHM,  and  to  put  interrogatories,  if  they  might  think  fit,  of  which  notice  a 
eofry  M  hereto  annexed,  marked  A. 

That  on  the  eighth  day  of  October,  in  the  year  of  our  Lord  one  thousand 
<lgiit  hundred  and  twenty-nine,  I  was  attended  by  the  proctors  aforeAid, 
iDil  by  Isaac  A.  Johnson,  Esquire,  the  proctor  for  the  Ubellants,  and  by  the 
iiudwitne«es;  and  each  of  the  witnesses  was  by  me  carefully  examined  and 
•ulioiied,  and  sworn  to  testify  the  truth,  and  the  testimony  by  him  given 
^f«i  by  me  reduced  to  writing,  and  thereailer  subscribed  by  the  said  witness 
in  my  presence.  And,  that  I  am  not  of  counsel  or  attoroey  to  either  of  the 
nor  in  any  way  interested  in  the  event  of  the  cause  named  in  the 

iption. 

E.  C.  Bkmvdict, 

U.  S.  Commissioner  for  the  Southern  District  of  New  YerL 

5? 
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No.    31.— EnDORSBHBNT  and    DIBKCTIOV  of    THB  DBPOBlTIOm  AFTSB 

SEALBD  UP. 


Pbter  Harmony,  dtc.       J  r\        •-•  *i.        _^    r  -i.    «n.  «     *_ 

'        '      f  Depositions  on  the  part  or  the  iibenaDt& 

mi ot  •      -VX7    _  >  ^    V  £•  ^*  BeHBDICT.  U.  S*  CoOUIUHODBf* 

The    Ship  Waterloo.  &c.  )  » 

To  the 
District  Court  of  the  United  States,  for  the  Southern  District  of  New  York^ 

New  York. 
It  is  also  proper  that  the  Commissioner  should  write  hit  name  acriMi  tkt 
seal. 


No.  32. — Order  to  open  depositions  in  court. 

On  motion  of  Mr.  Johnson,  Proctor  for  the  libellants,  ordered,  that  the  de- 
positions taken  in  this  cause,  and  remaining  under  the  seal  of  E.  C. 
diet,  Esq.,  the  Cmnmissioner,  be  now  opened. 


No.  33. — Order  for  comiiBsiON  or  dedimus  pote«tatbm. 


Peter  Harmony,  &.c. 
vs. 
The  Ship  Waterloo,  &.c. 

On  reading  and  fih'ng  a  consent  of  the  Proctors  of  the  several  c1 
in  this  cause,  and  on  motion  of  Mr.  Johnson,  Proctor  for  the  Ubellaiili.  or 
dered,  that  a  commission  issue  therein  to  John  Scott,  John  Glenn,  and  R«* 
bert  Purviance,  Esquires,  of  Baltimore,  directing  them  to  examine 
F.  Driscol,  upon  interrogatories  to  said  commission  annexed. 


No.  34. — Dedimus  potestatem. 

The  Pre<ddent  of  the  United  States  of  America,  to  John  Soott, 
Glenn,  and  Robert  Purviance,  Esquires,  of  Baltimore, 

Know  ye,  that  we,  in  confidence  of  your  prudeoee  ani 

fidelity,  have  appointed  you,  and  by  these  pMMti  d» 

give  you,  or  any  two  of  you,  full  power  and  waA^ 

[L.  S.]  rity  to  examine  Cornelius   F.   Driscol,  now  or  kttif 

the  n\aster  of  the  brig  Orion,  of  Baltimore,  as  a  wiMV 

in  a  certaiq  cause  depending  in  the  District  Court  of  tht 

United  Statea  for  the  Southern  District  of  New  York, 

wherein  Peter  Harmony  and  EliphMet  Kingsbury  are  libellants,  agaiort  Iht 

ship  Waterloo,  her  tackle,  dec,  and  her  cargo,  on  the  part  of  the 

libellants,  upon  oath  upon   the   interrogatories  annexed  to  thi 

lion,  and  to  return  the  same  annexed  to  this  commisswu  unto  the 
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^  with  all  eonvenient  speed,  closed  up  under  the  sealB  of  you  or  any  two 
^  the  said  Commissioners. 

itoeai,  Samuel  R.  Belts,  Esquire,  Judge  of  the  said  court,  at  the 
hnm  District  of  New  York,  this  sixth  day  of  November,  in  the  year 
ir  Lord  one  thousand  eight  hundred  and  twenty-nine,  and  of  our  inde- 
ieoce  thefiAy-fourth. 

Fhed.  J.  Betts,  Clerk. 
lAC  A.  Johnson,  Proctor. 


No.  35. — The  return  of  the  commissioners. 

ie  execution  of  this  commission  appears  in  certain  schedules  hereto  an- 
d. 


jo^nSn^;!^------ 


No.  36. — Direct  interrogatories. 

United  States  Dietrict  Court  for  the  Southern  Dietriet  of  New  York. 

errogatories  to  be  adminstered  to  Driscoll,  of  Baltimore,  in  the  State 
aryland,  a  witness  to  be  produced,  sworn,  and  examined  in  a  certain 
I  of  Admiralty  and  Maritime  Jurisdiction,  now  pending  in  the  District 
t  of  the  United  States,  in  and  for  the  Southern  District  of  New  York, 
ein  Peter  Harmony  and  Eliphalet  Kingebury  are  libellants,  against 
■hip  Waterloo  and  her  cargo,  and  Henry  Barclay  and  George 
lay,  and  James  C.  Buchanan,  and  James  A.  Hamilton,  District  Attor- 
if  the  United  States  are  claimants,  on  the  part  and  behalf  of  the  libel- 
befi>ffe  the  Commissioners  in  the  writ  hereto  annexed  named. 
'Si  Initrrogatory, — What  \b  your  name,  age,  place  of  residence,  and  bu- 
I  or  profession  ? 

r«Ml  Interrogatory, — Were  you,  or  were  you  not  master  of  the  brig 
I,  on  a  voyage  from  Porto  Cabello  to  Baltimore,  in  the  month  of 
wt  last  ?  If  yea,  at  what  time  did  you  sail  from  Porto  Cabello  and 
I  did  you  arrive  at  Baltimore  ? 

%rd  Interrogatory. — Did  you  or  did  you  not  during  the  voyage  afore^ 
fiftU  in  with  the  wreck  of  the  ship  Waterloo  of  London  ?  if  yea,  on  what 
od  in  what  latitude  and  longitude  was  tlie  said  ship  Waterloo  when 

0  loll  in  with  her  ?  Did  you  or  did  you  not  board  the  said  ship,  and 
be  Dot  entirely  deserted  and  abandoned  by  her  crew,  or  was  any  one 
ore  of  her  crew  on  board  of  her  ?  Were  any  of  her  masts  carried 
,  and  which,  if  any?  Did  the  said  masts  appear  to  have  been 
d  away  by  violence  and  stress  of  weather,  or  how  otherwise  ? — 
any  and  what  injury  done  to  her  hull  by  the  carrying  away  of  the  said 

1  ?  Was  there  or  not  any,  and  if  any,  how  much  water  in  the  hold  of 
lid  ship,  and  did  she  or  did  she  not  appear  to  be  in  a  sinking  condition  ? 
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Was  she  down  by  the  head,  and  if  so,  how  low?    Did  yon  go  below  1  if         '^ 
you  did,  how  long  did  you  remain  there  ?  Was  there  any  sickly  or  ofienave  ^ 

mell  bebw,  and  could  or  could  not  any  person  remain  below  for  any  and  j 

"What  length  of  time  7  Could  or  could  not  any  person  have  remaioed  ia  the  ^ 
cabin  over  two  or  three  minutes  at  a  time,  and  if  not  why  1  Were  or  were  ^ 
not  any,  and  if  any,  how  many  of  your  men  taken  sick  while  oo  board  the  ^ 
wreck,  and  what,  according  to  your  best  judgment,  opinion,  and  belieC  was 
the  cause  of  such  sickness,  and  was  it  or  not  caused  by  the  smell  io  and 
from  the  cabin  and  hold  of  the  wreck  or  how  otherwise  ?  Was  or  was  not 
the  said  ship  a  complete  wreck,  and  did  you  or  did  you  not  abandon  her  in 
the  belief  that  she  was  sinking,  and  did  you  or  not  conceive  it  poanble  to 
get  the  said  wreck  into  any  port  ?  declare  fully. 

Fourth  Interrogatory. — Did  or  did  not  the  brig  Merced,  of  New  York,^ 
fall  in  with  the  said  wreck  at  or  about  the  time  you  dki,  and  did  or  did 
any,  and  if  any,  how  many  of  the  Merced's  crew  board  the  Waterloo  wl 
you  were  on  board  of  her  ?    Did  you  or  not  declare  to  them  your  intentioi 
of  abandoning  the  ship,  and  did  you  or  not  express  your  belief  that 
would  sink  before  morning,  or  what  did  you  say  in  relation  thereto  ?    H< 
long  after  leaving  the  wreck  did  you  remain  in  sight  of  her,  and  was  or  wi 
not  the  wreck  in  sight  on  the  morning  afler  you  fell  in  with  her? 

Fifth  Interrogatory. — Do  you  know  of  any  other  matter  or  thing  materia 
or  necessary,  or  that  may  tend  to  the  benefit  and  advantage  of  the 
lants  in  this  cause  ?  if  yea,  state  the  same  as  fully  and  particttlarly  as  if; 
were  thereunto  specially  interrogated. 

IdAAc  A.  Johnson,  Proctor  for  Labellanti. 
David  B.  Ogden,  Advocate  for  Libellants. 


No.  37. — Cross  interrogatories. 

District  Court  of  the  United  Stales  in  and  for  the  Southern  District  of  ^ 

York. 

Cross  Interrogatories  to  be  administered  to  DriscoU,  of  Baltimore,  in 
State  of  Maryland,  a  witnens  to  be  produced,  sworn  and  examined  i^^  a 
certain  cause  of  Admiralty  and  Maritime  Jurisdiction,  now  pending  in    ^^ 
District  Court  of  the  United  States  in  and  for  the  Southern  District  cff^^^ 
York,  wherein  James  A.  Hamilton,  District  Attorney  of  the  United  St^^ 
on  behalf  of  the  United  States,  and  others,  are  claimants,  and  Peter  t^a^ 
mony  and  Elipbalet  Kingsbury  are  libellants,  against  the  ship  Wate^^^o 
and  her  cargo,  on  the  part  and  behalf  of  the  United  States,  before     ^ 
Commissions  in  the  writ  hereunto  annexed  named. 

First. — If  in  answer  to  the  third  direct  interrogatory,  you  answer,  tlitt 
you  did,  in  August  last,  fall  in  at  sea  with  the  wreck  of  the  brig  Watet^ 
of  London,  state  particularly,  clearly,  and  explicitly,  the  latitude  and  kHsg** 
tude  in  which  the  said  ship  Waterloo  was,  when  you  iell  in  with  her,  ^ni 
also  what  port  was  tlie  next  direct  port  from  the  place  at  which  the  said 
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wreck  was,  and  particularly  the  state  and  direction  of  the  wind  at  the  time 
foa  left  the  said  wreck,  and  whether  it  would  not  have  been  easier  and  less 
kazardous  to  have  taken  the  said  wreck  into  one  of  the  ports  of  some  one 
of  the  West  India  Islands,  or  some  other  port  not  in  the  United  States,  than 
Id  have  brought  her  into  the  port  of  New  York. 

Last  Interrogatory. — If  you  know  any  other  matter  or  thing  material  or 
neeeanry  to  the  claimants,  the  United  States,  state  the  same  as  fully  as  if 
you  had  been  panicularly  interrogated. 

James  A.  Hamilton, 
District  Attorney  of  the  U.  S.  for  the  Southern 

District  of  New  York. 

Philip  Hamilton,  of  Counsel. 


No.  38. — The  deposition. 

Deposition  of  witnesses  produced,  sworn,  and  examined  on  the  thirteenth 
dajr  of  November,  in  the  year  of  our  Lord  eighteen  hundred  and  twenty- 
nioe,  by  virtue  of  a  commission  issued  out  of  the  Distrkt  Court  of  the 
United  States  for  the  Southern  District  of  New  York,  to  us,  the  undersign- 
ed Commissioners  directed,  for  the  examinatbn  of  Cornelius  N.  Driscoll.  a 
whoeai  in  a  certain  cause  there  depending  and  at  issue  wherein  Peter  Har- 
mooy  and  Eliphalet  Kingsbury,  are  libellants,  against  the  ship  Waterloo, 
ber  tackle,  dC'C,  and  her  cargo,  on  the  part  and  behalf  of  libellants,  as 
IblJowB : 

Cornelius  F.  Driscol,  of  the  city  of  Baltimore,  being  produced,  sworn 
and  examined,  on  behalf  of  the  libellants,  doth  depose  as  follows : 

First, — To  the  first  Interrogatory,  he  saith,  that  his  name  is  Cornelius 
F.  Driscoll,  aged  twenty-eight  years,  his  place  of  residence  is  the  city  of 
Baltimore,  and  a  mariner  by  profession. 

Sseond. — To  the  second  Interrogatory,  he  saith,  that  he  was  master  of 
tlie  brig  Orion,  on  a  voyage  from  Porto  Cabello  to  Baltimore,  in  the  month 
of  Aogost  last.  He  sailed  from  Porto  Cabello  on  the  sixth  of  said  month 
•f  August,  and  arrived  at  Baltimore  about  the  twenty -eight  or  twenty-ninth 
of  Hud  month. 

Third, — To  the  third  Interrogatory  he  saith,  that  during  the  said  voyage, 
and  on  the  twenty-sixth  of  August  aforesaid,  he  fell  in  with  the  wreck  of 
tKe  ship  Waterloo,  of  London,  the  said  ship  was  in  the  latitude  of  thirty-four 
degrees  four  minutes,  and  the  longitude  of  seventy-five  degrees  and  some 
ndDOtefl,  when  he  so  fell  in  with  her.  He  boarded  the  said  ship.  She  was 
entirely  deserted  and  abandoned  by  her  crew  ;  there  were  none  of  her  crew 
on  board  of  her.  Her  main  and  mizen  masts  were  carried  away  by  the 
board.  The  said  masts  appeared  to  be  carried  away  by  violence  and  stress 
of  weather.  Her  bulwarks  were  gone  entirely  on  her  main  decks  and  some 
of  the  chain  bolts  were  drawn  out  in  consequence  of  tlie  carrying  away  of 
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the  masts.  She  did  appear  to  he  in  a  sinkiag  condition,  there  was  cooside- 
rabie  water  in  her  hold,  but  how  much,  deponent  cannot  say.  Her  (on 
channels  were  in  the  water  with  a  heavy  list-port,  whereby  the  water  was 
frequently  rolled  on  the  deck.  Deponent  went  below  six  or  seven  times, 
and  remained  under  the  companion  way  where  he  could  get  fresh  air, 
about  ten  minutes  at  a  time.  There  was  a  very  sickly  and  offensive  soiell 
below — so  much  so,  that  two  of  his  men  became  sickly,  being  ezpoeed  to  it, 
and  it  would  have  been  impossible  for  any  person  to  have  conttoaed  below 
five  minutes  with  safety,  unless,  like  deponent,  he  was  in  a  conditioo  where 
he  could  receive  a  fresh  supply  of  air.  The  said  ship  was  a  complete 
wreck,  and  deponent  abandoned  her  in  the  belief  that  she  was  sinking,  and 
he  conceived  it  impossible  to  get  the  said  ship  into  any  port. 

Fourth. — To  the  fourth  interrogatory  he  saith,  that  the  brig  Merced,  of 
New  York,  did  fall  in  with  the  said  wreck.     Four  of  the  said  brig  Merced's 
crew  boarded  the  said  wreck  about  an  hour  af\er  deponent,  and  whOe  he 
was  on  board  the  said  wreck.     Deponent  observed  to  Captain  Kingsbu 
that  he  thought  the  wreck  would  go  down,  but  he  would  lay  alongside  of  hei 
till  morning.    About  midnight  a  squall  came  up,  and  deponent  bore  np, 
in  the  morning  he  had  lost  sight  of  the  wreck  and  the  Merced. 

Fifth. — To  the  fifth  Interrogatory  he  answers,  that  he  does  not  recollec^ 
any  other  matter  or  thing  material  or  necessary,  or  that  may  tend  to  the 
nefit  and  advantage  of  the  libellants  in  this  cause,  except  that,  in  his  j 
ment,  the  said  wreck,  when  left  by  deponent,  was  in  a  most  shocking 
desperate  condition. 

Cross  Interrogatories. 

First, — To  the  first  Cross  Interrogatory  he  saith,  that  he  has  partic 
detailed  the  latitude  and  longitude  in  which  the  said  ship  Waterloo 
when  he  fell  in  with  her,  in  the  answer  to  the  Third  Interrogatory  on 
part  of  libellants,  to  which  he  refers  as  part  of  this  answer.     Norfolk,  in 
State  of  Virginia,  was  the  next  direct  port  from  the  place  at  which  the 
ship  was.     The  wind  was  from  the  south-west  when  he  left  the  wreck,  a^ 
was  stiff  and  squally  ;  and  deponent  believes  that  it  would  not  have 
easier  and  less  hazardous  to  have  taken  the  said  wreck  into  one  of  the 
of  some  one  of  the  West  India  Islands  or  some  other  port  not  virithin 
United  States,  than  to  have  brought  her  into  the  port  of  New  York. 

Last. — To  the  last  Cross  Interrogatory,  he  answers,  that  he  knows 
thing  else  material  or  necessary  to  the  claimants,  the  United  States. 

C.  F.  Dbiscoll. 

Sworn  and  subscribed  before 


John  Scott,  }  r^ 

John  Glenn,  \  Coinm«ione«. 


No.  39. — Enoorsement  ano  oirection — Same  as  No,  31,  ante,  page  4S0, 


No.  40. — Obder  to  open  the  com.mission— <$ame  as  No,  32,  cRlf, p.  450. 
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No.  41. — Notice  of  hearing  to  the  parties. 
tHitrkt  Court  of  the  United  Slates  for  the  Soulltem  District  of  New  York, 


Pbter  Harmony  and  Eliphalet 

Kingsbury, 

vs. 
The  Ship  Waterloo,  her  tackle,  dec. 

Gbntlemen — This  cause  will  be  brought  on  for  hearing  at  the  next  term 
of  this  Court,  to  be  held  at  the  City  Hall,  in  the  city  of  New  York,  on  the 
first  Taesday  of  December  next. 
Dated  New  York,  Nov.  26lh,  1829.  Yours,  dec. 

IsAAO  A.  Johnson, 
To  Proctor  for  Libellants. 

Robinson  dc  Betts,  Esqrs. 
H.  Si  E.  Wilkes,  Esqrs. 
James  A.  Hamilton,  Esq.  Proctor  for  Claimants. 

The  notices  from  the  Proctors  of  claimants  to  the  Proctors  of  the  Hbellant 
are  in  the  same  form  mutatis  mutandis. 


No.  42. — Notice  op  hearing  to  the  clerk. 

Title  of  the  cause  as  before. 

Libel  in  rem  for  Salvage, 
lasae  joined  October  5,  1829. 

Isaac  A.  Johnson,  Proctor  for  Libellants. 
H.  &,,  E.  Wilkes,  for  Claimant  Buchanan. 
Robinson  &  Betts,  for  Claimants  Barclay. 
James  A.  Hamilton,  for  the  United  States. 

8iB — This  cause  will  be  brought  in  for  hearing  at  the  December  Term  of 
^  Court. 
November  28,  1829.  Yours, 

Isaac  A.  Johnson, 
To  Proctor  for  Libellants. 

Fred.  J.  Betts,  Clerk. 


No.  43. — Notice  to  the  clerk  to  brino  the  papers  into  court. 

{TUU  of  the  cause  as  before.) 

Sat. — On  the  hearing  of  this  cause  the  papers  on  file  therein  will  be  re- 
qoired  in  court,  and  you  will  please  to  have  them  there  accordingly. 

Yours,  dec, 
Isaac  A.  Johnson,  Proctor  for  Libellanti. 
To  FsED.  J.  Betts,  Esq.,  Clerk. 
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No.  44.— Ordgr  for  HfARiack 

On  motion  of  Mr.  Johnson,  Proctor  for  the  Libellant,  it  k  oiderad  tint  Qm 
cause  be  now  brought  on  for  hearing. 


No.  45.— Hearing. 

The  libels  and  claims  being  read  by  the  regpeethre  partiei| 
Mr.  David  B.  Ogden,  the  Ad? ocate  for  the  LibeJlants,  offered  the 
tions  of  William  N.  Winnett,  mate,  Caleb  L.  Upehar,  Zod  nwte^ 
Jemison,  William  Jackson  and  James  Porter,  seamen,  od  board  of  the  Wi 
loo,  taken  de  bene  esse^  and  the  testimony  of  Comeliui  F.  Driioolly 
a  commission, 

And  called  as  a  witness  for  the  Libellants,  John  Jones. 

The  testimony  being  closed, 

Mr.  Betts  argued  for  the  claimants,  Barclay, 

Mr.  Wilkes  argued  for  the  claimant,  Buchanan, 

Mr.  Cutting  argued  for  the  captain  and  crew, 

Mr.  Hamilton,  District  Attorney,  argued  for  the  United  States^ 

Mr.  Ogden  argued  for  the  Libellant,  Harmony. 

The  court  takes  time  to  consider  its  decree. 


No.  46. — Decree  on  the  merits,  with  a  reperrnce  to  the  clibk. 


Peter  Harmony  and  Eliphalet 
Kingsbury 

Vff. 

The  ship  Waterloo,  her  tackle, 
du;.,  and  her  cargo. 


The  court  having  taken  time  to  advise  as  to  its  decree  in  this  cause,  ani 
as  to  the  amount,  proportion  and  distribution  of  salvage ;  and  counsel  hmtmg 
been  heard  on  the  part  of  the  libellants,  and  of  the  several  claimants  m  iks 
cause,  and  mature  deliberation  being  had,  it  is  now  ordered,  adjudged  ani 
decreed,  by  the  court,  that  out  of  the  gross  proceeds  of  sales  under  the  wfit 
of  venditioni  exponas  issued  in  this  cause,  the  clerk  of  this  court,  pay  iks 
taxed  bills  of  costs  of  the  officers  of  court,  including  the  charges  and  disboni- 
ments  allowed  for  preserving  and  unlading  the  above  ship  and  cargo,  togedvr 
with  duties  on  the  cargo  and  the  tonnage  duties  on  the  ship;  and  ft  ii 
further  ordered,  adjudged,  and  decreed  as  aforesaid,  that  two  equal  ikad 
parts  of  the  nett  amount  of  sales  as  aforesaid,  remaining  aAer  deductii^  seifc 
payments  as  aforesaid,  be  paid  by  said  clerk  to  the  salvors  io  this  cauee ;  ttd 
that  the  same  be  distributed  in  the  manner  following,  that  is  to  say,  t«» 
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equal  third  parts  thereof  to  be  paid  to  the  libellaot,  Peter  Harmony ;  and  the 
remaioing  one  equal  third  part  thereof,  to  be  divided  into  twelve  egual  parts 
and  one  of  such  twelve  equal  parts  to  be  paid  to  each  of  the  persons  em- 
pioyed  in  saving  said  ship  and  cargo,  as  follows,  to  wit :  to  Eliphalet  Kings- 
bury, master  of  the  brig  Merced,  one  part ;  to  William  N.  Winnett,  first 
mate  of  said  brig,  one  part ;  to  Caleb  L.  Upshur,  second  mate  of  said  brig, 
one  pan ;  to  James  Jamison,  William  Jackson,  William  Dyer,  James  Porter, 
John  Stivers,  William  Grant,  Joseph  Dominguez  and  Nicholas  Yanino,  sea- 
meD  CO  board  said  brig,  and  Felix  Martinez,  a  passenger  on  board  the  same, 
each  one  part ; — 

And  it  is  further  ordered,  adjudged  and  decreed,  as  aforesaid,  that  out  of 
the  remaining  one  third  part  of  tlie  nett  proceeds  as  aforesaid,  the  said  clerk 
pay  to  the  Proctors  of  the  Libellants,  of  the  British  Consul,  and  of  the  Claim- 
ants, Henry  and  Greorge  Barclay,  their  taxed  costs  in  this  cause;  and  to  the 
several  claimants  in  the  cause  of  the  United  States  of  America  againit  the 
said  ship  Waterloo,  her  tackle,  &c.,  the  taxed  costs  incident  to  their  claims 
in  the  same. 

And  it  is  further  ordered,  that  the  clerk  of  this  court  ascertain  and  report 
in  this  case  the  amount  due  to  each  libellant,  pursuant  to  the  terms  of  this 
decree  ;  and  that  the  final  decree  be  so  drawn,  as  to  express  the  specific  sum 
payable  to  the  libellants  respectively. 

And  it  is  further  ordered,  that  the  balance  of  the  said  one  third  part  of  the 
nett  proceeds  as  aforesaid,  remaining  after  deducting  the  amount  of  tlie  taxed 
bUls  of  costs  last  aforesaid,  be  retained  in  the  office  of  discount  and  deposit  of 
the  Bank  of  the  United  States  in  the  city  of  New  York,  to  the  credit  of  this 
oonrt,  until  the  further  order  of  the  court  respecting  the  same. 


No.  47. — Clerk's  report. 

DISTRICT  COURT  OF  THE  UNITED  STATES. 
Southern  District  of  New  York, 


Perm  Harmony  and  Eliphalet 
Kingsbury. 

vs.  y 

TI10  iiup  Waterloo,  her  tackle, 
ACy  and  her  cargo. 

Id  parauance  of  the  decree  of  this  court  entered  in  the  above  cause  on  the 
lUDeleeDth  day  of  February,  instant,  by  which  it  was,  amongst  other  things, 
referred  to  me  to  ascertain  and  report  the  amount  due  each  libellant,  pur- 
nant  to  the  terms  of  the  said  decree,  I,  Frederick  J.  Betts,  Clerk  of  this 
Ckmrt,  do  report,  that  I  have  proceeded  to  make  a  computation  of  the 
UDOont  due  as  aforesaid,  pursuant  to  the  terms  of  the  said  decree,  and  of 
the  abovementioned  order,  and  that  the  following  is  a  detailed  statement  of 
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■Qch  computation,  and  of  the  amount  awarded  to  each  of  the  Mid  libellmH 
to  wit,     . 

Gross  amount  of  sales,  $39^W9  90 

Deduct. 
Marshal's  taxed  costs,  including  duties,  dis- 
bursements, &c.,  $2ij295  78 
Clerk's  taxed  cosU,  360  37       %ijM  15 

Nett  proceeds  $li|606  7S 

Two-thirds  of  nett  proceeds  being  the  amount  awarded 

iibellants,        .....     t9»737  8I| 

Peter  Harmony  two-thirds  of  last  above  am't,  $6,491  88| 

Eliphalet  Kingsbury  l-12th  of  l-3d  of   do.  270  49} 

i^illiam  N.  Winnett           do.               do.  270  49} 

Caleb  L.  Upshur                do.               do.  270  49} 

James  Jamison                    do.               do.  270  49} 

William  Jackson                 do.               do.  270  49} 

William  Dyer                     do.               do.  270  49} 

James  Porter                       do.               do.  270  49} 

John  Stivers                        do.               do.  270  49} 

William  Grant                     do.               do.  270  49} 

Joseph  Dominguez              do.               do.  270  49} 

Nkholas  Yanino                 do.               do.  270  49} 

Felix  Martinez                   do.               do.  *  270  49}       9.737  83} 


$4^68  91} 


All  which  is  respectfully  submitted, 
New  York,  March  20th,  1830. 


Fred.  J.  Betts,  Clerk. 


No.  48. — Final  decree. 

On  reading  and  filing  the  Clerk's  Report  in  this  cause,  Order^  oo 
of  Mr.  J.  A.  Johnson,  that  the  said  report  be,  and  the  same  is  hereby 
firmed,  in  all  things :  and  it  is  further  ordered,  adjudged  and 
the  libellants  recover  salvage  as  follows : 

Peter  Harmony,  .      $6,491  88 

Eliphalet  Kingsbury,  .               .                 270  49 

William  N.  Winnett,  .               .                .270  49 

Caleb  L.  Upshur,  270  AV 

James  Jamimn,  .                .                :          270  41* 

William  Jackson    .  .                .                 270  49 

WilWam  Dyer,  .               .               .270  49 

James  Porter,  ,                                 270  49 

John  Stivers.  .               .          270  41 
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WiUiam  Grant,     ,  .  ,  270  49^, 

Joseph  DomiD^piez,  .  .  .  270  49^ 

Nicholas  Yanino,  .  .  270  49^ 

Felix  Martinez,  .  .  .270  49^ 


Special  Motion — Motion  to  attach  the  Marshal, 

KOb  49. — NOTICE  TO  MARSHAL   TO   RETURN   THE    VENDITIONI  EXPONAS. 

DiHrict  Court  of  the  United  Stateefor  the  Southern  District  of  NewYork. 
iFsTBa  Harmony  and  Eliphalkt 

KiNeSBURT, 

vs. 
The  Ship  Waterloo,  her  tackle,  ^c. 
and  Car^. 


SiB — You  will  please  to  take  notice,  that  you  are  hereby  required  to  re- 
toro  the  venditioni  exponas  heretofore  delivered  to  you  in  the  above  entitled 


New  York,  3d  February,  1830. 

Yours, 
To  Isaac  A.  Johnson,  Proctor  ibr  Libellants. 

Tbomas  Morris,  Esq.,  Marshal,  &^. 


No.  50. — Affidavit  of  service  of  the  notice. 
Dulrict  Court  of  the  U.  S.for  the  Southern  District  of  N,  Y. 


PiTBR  Harmony,  &c. 

vs. 

The  Ship  Wateriak),  &,c. 


SamiA$m  District  of  New  York^  ss» : 

John  J.  Young,  of  the  city  of  New  York,  student  at  law,  being  duly 
•worn,  deposes  and  says,  that  on  the  third  day  of  February,  instant,  he 
nrved  a  notice,  of  which  the  above  is  a  copy,  on  Thomas  Morris,  Esq., 
nnnhal  for  the  southern  district  of  New  York,  by  delivering  the  same  to 
him  personally — and  further  says  not. 

John  J.  Yooko. 
Bworn  this  15th  day  of  February,  1830, 
befiyreme, 

Feed.  J.  Bbtts,  Clerk. 
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No.  51. — Affidavit  for  motion  for  attachment  fob  mot  RrruBHUie 

TINDITIONI    EXPONAS. 

Distnet  Court  of  the  U.  S.^Southem  District  of  N,  Y. 
■ 
Peter  Harmony  and  Elipualet 
Kingsbury, 

vs. 
The  Ship  Waterloo.  &c.  and  Cargo. 

Southern  District  of  New  York,  88. : — 

Isaac  A.  Johnson,  proctor  for  the  above  libellants,  being  ewom,  taith 
that  on  the  eighth  day  of  October  last,  a  motion  was  made  and  ao 
thereupon  granted  in  this  cause,  that  the  ship  Waterloo,  above  menti 
her  tackle,  apparel,  dec,  and  her  cargo,  be  sold,  and  the  proceeds  brough 
into  court,  and  on  the  same  day  a  venditioni  exponas  was  issued  io 
cause,  and  delivered  to  the  Marshal  of  the  Southern  District  of  New  Y 
returnable  on  the  1 9th  day  of  October  last ;  that  the  said  property 
sold  under  the  said  writ  of  venditioni  exponas^  on  certain  days  between 
15th  and  31st  days  of  October  last,  as  this  defendant  has  been  informed 
believes,  but  that  said  process  has  not  been  returned  into  this  court  to 
knowledge  or  belief  of  this  deponent. 

Isaac  A.  Johnson. 

Sworn  this  15th  day  of  February,  1830. 
before  me, 

Fred.  J.  Betts,  Clerk. 


No.  52. — Order  for  marshal  to  show  cause  why  attachment* 

SHOULD   not   issue. 

District  Court  of  the  United  States  of  America  for  the  Southern  District  s^ 

New  York. 


Peter  Harmony  and  Eliphalet 
Kingsbury, 

vs. 
The  Ship  Waterloo  and  Cargo. 


On  reading  a  notice  to  the  Marshal  of  tlie  Southern  District  of  M«ir 
York,  to  return  tlie  venditioni  exponas^  issued  in  this  cause,  and  also    oo 
reading  an  affidavit  of  the  service  of  said  notice,  and  an  affidavit  of  the 
Proctor  of  the  libellanls.  showing  that  a  writ  of  venditioni  exponas  has  been 
issued  and  delivered  to  said  Marshal,  returnable  on  the   nineteenth  day  of 
October  last  past,  and  that  said  writ  was  not  returned,  which  papers  were 
filed  on  the  fifteenth  instant ;  and  on  motion  of  Isaac  A.  Johnson,  Esquire, 
for  lihellants,  ordered,  that  said  Marshal  show  cause  before  this  court,  at  Oie 
City  Hall,  in  the  city  of  i\ew  York,  on  the  'S2d  day  of  Februnry,  instant 
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ly  an  attachment  should  not  issue  against  him  for  not  returning  said 
it. 


No.  53. — Admission  of  service. 

I  admit  due  service  of  the  above  order  on  me,  this  17th  February,  1830. 

Thomas  Morris. 


).  54. — Order  that  attachment  issue  against  the  marshal  for 

NOT   returning  A   VENDITIONI   EXPONAS. 

On  reading  and  filing  a  certified  copy  of  an  order  that  the  Marshal  show 
oae  why  an  attachment  should  not  issue  against  him,  and  his  admission  of 
I  aenrice  of  the  same,  on  motion  of  David  B.  Ogden,  ordered,  that  an  at- 
^ment  issue  against  Thomas  Morris,  Esq..  Marshal  of  the  District  for  not 
januDg  the  venditioni  exponas  in  this  cause. 


} 


No.  55. — Order  to  pay  over  the  surplus  and  remnants. 
[TRICT  COURT  OF  THE  UNITED  STATES  OF  AMERICA. 

for   the    southern    district   of   new  YORK. 

Id  the  matter  of  the  petition  of  the  several ' 
roen  of  the  ship  Waterloo,  and  owners  and 
Oflignees  of  her  cargo,  (former  claimants  in 
M  Court  in  respect  thereto,)  for  the  remain- 
tr  of  the  proceeds  of  the  said  ship  and  cargo 
m  remaining  in  Court ; 

Mr.  Wm.  Betts,  Proctor  and  Advocate  for  the  promovents,  now  presents 
Court,  a  po>^er  of  attorney  duly  executed  by  the  said  parties,  constituting 
eofge  Barclay  and  Henry  Barclay,  of  the  city  of  New  York,  merchants, 
eir  attorneys  in  fact,  with  full  powers  to  act  jointly  or  severally  in  this  be- 
lli^ praying,  that  the  moneys  aforesaid  may  be  paid  over  to  the  said  George 
id  Henry  Barclay,  for  the  benefit  of  the  parties  concerned.  And  this 
oart  being  satisfied  of  the  full  right  and  authority  of  the  promovents  in 
is  matter,  the  said  power  of  attorney,  and  accompanying  evidences  and 
itheotications  being  filed  in  Court,  it  is  ordered  and  decreed  by  this  Court, 
at  the  Clerk  pay  over  to  the  said  Greorge  and  Henry  Barclay,  or  to  either 
them,  or  their  Proctor  in  this  behalf,  the  proceeds  of  the  said  ship  Water- 
0  and  her  cargo,  now  remaining  undisposed  of  in  Court,  first  deducting 
erefrom  the  legal  fees  and  charges  of  the  officers  of  Court,  chargeable 
ereoB,  and  to  be  certified  by  the  Court 
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Proceedings  on  Libel  of  Information, 
No    55. — A  LIBEL   or  information   against  a  wbeck  bbocgbt  in  bt 

SALVORS,   FOR    A    FORFEITURE,    FOR    A    VIOLATION     OF    THB    NAVIGATIOSI 
ACTS — BEING   BROUGHT   INTO   A    PROHIBITED   POBT. 

DISTRICT  COURT  OF  THE  UNITED  STATES, 

FOR  THE   SOUTHERN   DISTRICT   UF   NEW  FORK. 

In  AdmiraUy. 

To  the  Honorable  Samuel  R.  Betts,  Judge  of  the  District  Court  of  the 
United  States  for  the  Southern  District  of  New  York  : 

The  libel  of  information  of  James  A.  Hamilton,  attorney  of  the  said  United 
States,  for  the  Southern  District  of  New  York,  who  prosecutes  oo4>ehalf  of 
the  said  United  States,  and  being  present  here  in  court  in  his  proper  permw 
in  the  name  and  on  the  behalf  of  the  said  United  States,  against  the  diip- 
Waterloo,  her  tackle,  apparel,  and  furniture,  and  against  all  persons  inter- 
vening for  their  iaterest  therein,  in  a  cause  of  forfeiture,  alleges  and  lofbrnir 
as  follows : 

First,  That  Mordecai  M.  Noah,  Surveyor  of  the  Customs  for  the  district 
of  the  city  of  New  York,  heretofore,  to  wit,  on  the  twelfth  day  of  October^ 
in  the  year  of  our  Lord  one  thousand  eight  hundred  and  twenty-nine,  at  th^ 
city  of  New  York,  and  within  the  Southern  District  of  New  York,  on  watenv 
that  are  navigable  from  the  sea  by  vessels  of  ten  or  more  tons  burthen^. 
seized  as  forfeited  to  the  use  of  the  said  United  States,  the  ship,  or  veael. 
commonly  called  a  ship,  the  Waterloo,  her  tackle,  apparel,  and  famiture^ 
being  the  property  of  some  person  or  persons  to  the  said  attorney  unknown^ 

Second,  That  the  said  ship  Waterloo  is  a  ship  or  vessel  owned  wholly 
in  part  by  a  subject  or  subjects  of  His  Britannic  Majesty,  and  which 
ship  or  vessel,  after  the  thirtieth  day  of  September,  in  the  year  one  thousamL- 
eight  hundred  and  eight,  and  also  after  the  tliirtieth  day  of  September, 
the  year  one  thousand  eight  hundred  and  twenty,  did  come  and  arrive 
a  port  or  place  in  a  colony  or  territory  of  His  Britannic  Majesty,  to  wit,  fr 
Anatto  Bay  in  the  island  of  Jamaica,  in  the  West  Indies,  whkh  said  port  k 
and  was  at  the  time  the  said  ship  sailed  from  tlience,  and  also  at  the  time 
the  arrival  of  the  said  ship  at  the  port  of  New  York,  as  is  hereinafter 
tioned,  by  the  ordinary  laws  of  navigation  and  trade,  closed  against  vi 
owned  by  citizens  of  the  United  Staters — and  that  the  ports  of  the  UnitecS 
States  were,  at  the  time  of  the  arrival  of  the  said  ship  at  the  port  of  NeiV 
York,  and  still  are,  closed  against  the  said  ship  or  vessel  called  the  Water-* 
loo,  which  said  ship  or  vessel  being  so  excluded  from  the  ports  of  the  United 
States,  did  enter  the  same,  to  wit«  the  port  of  New  York,  in  the  Soutbercm 
District  of  New  York  aforesaid,  in  violation  of  the  acts  of  the  Congrem  of 
the  United  States,  in  such  cases  made  and  provided.     And  that  by  force  aod 
virtue  of  the  said  acts  of  Congress,  in  such  case  made  and  provided,  the 
■aid  ship  or  vessel,  her  tackle,  apparel  and  furniture,  became  and  are  ibr- 
feited  to  the  use  of  the  said  United  States,— and  that  the  same  are  now  io 
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sustody  of  the  marshal  of  this  court  in  the  suit  of  certain  persons  claiming 
nlvage. 

And  the  said  attorney  saith  that  by  reason  of  all  and  singular  the  premises 
iiibresaid,  and  by  force  of  the  statute  in  such  case  made  and  provided,  the 
ftfbrementiooed  and  described  ship  or  vessel,  her  tackle,  apparel,  and  furni- 
ture, became  and  are  forfeited  to  the  use  of  the  said  United  States. 

Lastly,  That  all  and  singular,  the  premises  aforesaid,  are,  and  were,  true, 
and  within  the  admiralty  and  maritime  jurisdiction  of  the  United  States  and 
of  this  Honorable  Court,  whereupon  the  said  attorney  prays  the  usual  pro- 
eeai  and  monition  of  this  Honorable  Court  in  this  behalf  to  be  made,  and 
that  all  persons  interested  in  the  before  mentioned  and  described  sliip  or  ves- 
sel, may  be  cited  in  general  and  special  to  answer  the  premises,  and  all  due 
proceedings  being  had,  that  the  said  ship  or  vessel,  her  tackle,  &c,  may,  for  the 
eauoes  aforesaid,  and  others  appearing,  be  condemned  by  the  definitive  sen- 
tence and  decree  of  this  Honorable  Court,  as  forfeited  to  the  use  of  the  said 
United  States,  according  to  the  form  of  the  statute  of  the  said  United  States 
in  such  cases  made  and  provided. 

James  A.  Hamilton,  Attorney  U.  S. 

for  the  Southern  District  of  New  York. 


No.  56. — Notice  for  publication  containing  the  substance  op  the 

LIBEL. 

UNITED  STATES  OF  AMERICA, 

Strnthtm  District  of  New  York,  ss. — 

Whereas  a  libel  of  information  has  been  filed  in  the  District  Court  of  the 
United  States  of  Americ€^  for  the  Southern  District  of  New  York,  on  the 
fifteenth  day  of  October,  in  the  year  of  our  Lord  one  thousand  eight  hundred 
and  twenty-nine,  by  James  A.  Hamilton,  Esq.,  Attorney  of  the  United 
fitatea,  in  behalf  of  the  United  States,  against  the  ship  Waterloo,  her  tackle, 
apparel,  and  furniture,  alleging,  in  substance,  that  Mordecai  M  Noah,  Sur- 
Teyor  of  the  Customs,  for  the  district  of  the  city  of  New  York,  on  the  12th 
day  of  October,  1829,  on  waters  navigable  from  the  sea  by  vessels  of  ten  or 
more  tons  burthen,  seized  said  vessel  and  cargo  as  forfeited  to  the  use  of  tlie 
United  States ;  that  said  vessel  is  owned  wholly  or  in  part  by  a  subject  or 
■ubjectB  of  the  King  of  Great  Britain,  and  afler  the  30th  day  of  September, 
1820,  did  come  and  arrive  from  Annatto  Bay  in  the  island  of  Jamaica,  in  the 
West  Indies,  a  port,  by  tlie  ordinary  laws  of  navigation  and  trade,  closed 
against  vessels  owned  by  citizens  of  the  United  States,  and  that  the  ports  of 
the  United  States  were,  and  are,  closed  against  said  ship  or  vessel ;  and  that 
nid  veasel  did  enter  the  port  of  New  York,  in  violation  of  the  ^ts  of  the 
Congress  of  the  United  States  in  such  cases  made  and  provided ;  and  that 
nid  veasel,  her  tackle,  apparel,  and  furniture  became  thereby  forfeited  to 
the  nse  of  the  United  States.  And  praying  that  the  same  may  be  con- 
demned as  forfeited  as  aforesaid. 

Now,  therefore,  in  pursuance  of  the  monition  under  the  seal  of  the  said 
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court  to  me  directed  and  delivered.  I  do  hereby  give  public  notice  to  all  per- 
sons claiming  the  said  ship,  her  tackle,  &c.,  or  in  any  manner  interesled 
therein,  that  they  be  and  appear  before  the  said  District  Court  to  be  held  at 
the  city  of  New  York,  in  and  for  the  said  Southern  District  of  New  York 
on  the  first  Tuesday  of  November  next,  at  eleven  o'clock  in  the  ibreoooo  of^ 
that  day,  (provided  the  same  shall  be  a  day  of  jurisdiction,  otherwise  on  the 
next  day  of  jurisdiction  thereafter.)  then  and  there  to  interpose  their  daimi^ 
and  to  make  their  allegations  in  that  behalf. 
Dated  this  15th  day  of  October,  1829. 

Thomas  Morris,  U.  S.  Marshal,  4be. 
Isaac  A.  Johnson,  Proctor  for  Libellant. 


No.  57. — Order  for  process  in  rem  in  a  libel  op  informatioh. 

On  filing  a  libel  of  information  on  behalf  of  the  United  States  by  J 
A.  Hamilton,  Esq.,  U.  S.  District  Attorney,  it  is  ordered  that  a  monition  a 
attachment  issue  against  the  ship  Waterloo,  her  tackle,  apparel,  and  fu 
ture,  and  cargo. 


No.  58. — Monition  and  attachment  in  rem  on  a  libil  of  inform 
•  MATiON. — (ASf  ante,  No.  4,  page  429.) 


No.  59. — Claim  and  answer  or  the  owner  or  a  suiyiNo  vessbl  to  a 

libel   of    INFORMATION   AGAINST    A   WRECK   rOR   A   rORrSlTCRB. 

District  Court  of  the  U.  5.  for  the  Southern  District  of  New  York, 

To  the  Honorable  Samuel  R.  Betts,  Judge  of  the  District  Court  of 
United  States  for  the  Southern  District  of  New  York. 

The  answer  and  claim  of  Peter  Harmony,  of  the  city  of  New  York, 
tervening  for  his  interest  to  the  libel  of  information  filed  by  James  A. 
milton,  Esquire,  District  Attorney  of  the  United  States  of  America,  for  t 
Southern  District  of  New  York,  against  the  said  ship  Waterloo,  her  tack, 
apparel  and  furniture,  alleges  as  follows  : 

First,  That  the  brig  Merced,  of  New  York,  owned  by  and  belonging  to 
said  claimant,  being  on  a  voyage  from  Havana,  in  the  Island  of  Cuba,  to 
diz,  in  Spain,  the  master  of  the  said  brig  Merced,  on  the  twenty-se\'cnth 
of  August  last  past,  discovered  a  ship  in  distress,  dismasted,  and  appareia^'C  ^y 
deserted  ;  that  he  boarded  said  ship,  and  found  her  to  be  the  British 
Waterloo,  of  London,  having  twelve  feet  water  in  her  hold,  being 
ed,  and  abandoned  by  her  captain  and  crew,  and  having  on  board  a 
of  rum,  sugar,  cofi'ce,  arrow  root,  and  lance  wood  spars. 

Second.  That  the  master  of  the  said  brig  Merced  took  the  said  ship  W*^**" 
terloo  in  tow,  and  made  for  the  port  of  New  York,  where  he  arrived  iritb 
the  said  ship  on  the  twelfth  day  of  September,  last  past. 
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\ird.  That  on  or  about  the  sixteenth  day  of  September  last  past,  he, 
aid  claimant,  together  with  Eliphalet  Kingsbury,  the  master  of  the  brig 
»d,  for  themselves  and  all  others  entitled,  exhibited  their  libel  in  this  Ho- 
ble  Court,  against  the  said  ship  Waterloo,  her  tackle,  apparel,  furniture 
»rgo,  therein  stating  in  substance  the  matters  hereinbefore  set  forth, 
praying  that  the  said  ship  and  cargo  might  be  attached  and  taken  by 
urocess  of  this  Honorable  Court,  and  a  reasonable  salvage  thereout  de- 
1  to  the  said  libellants ;  and  thereupon  the  said  ship  Waterloo  and  her 
9  were  attached  and  taken  by  the  Marshal  of  the  United  States  for  the 
hem  District  of  New  York,  under  and  by  virtue  of  the  process  and 
tion  of  this  Court,  and  such  proceedings  were  afterwards  had.  that  the 
■hip  Waterloo  was,  by  an  order  and  decree  of  this  Honorable  Court, 
B  OD  or  about  the  eighth  day  of  October  last  past,  ordered  to  be  sold, 
the  proceeds  brought  into  and  deposited  in  Court ;  and  the  same  have 
accordingly  sold  by  or  under  the  direction  of  the  said  Marshal. 
mrth.  That  he  is  entitled,  as  owner  of  tlie  said  brig  Merced,  to  a  rea- 
ble  salvage  out  of  the  proceeds  of  the  said  ship  Waterloo,  and  there- 
be  claims  the  same,  and  humbly  prays,  that  the  premises  being  consi- 
i,  this  Honorable  Court  may  adjudge  and  decree  such  reasonable 
ige  to  be  paid  to  this  claimant  out  of  the  proceeds  of  the  said  ship  Wa- 
ll^ as  to  the  Court  may  seem  proper. 

ad  the  said  claimant  denies  that  the  said  ship  Waterloo,  her  tackle,  ap- 
1  and  furniture,  or  the  proceeds  thereof,  so  far  as  regards  the  rights  of 
sbumant  to  his  salvage  as  aforesaid,  are  forfeited  to  the  use  of  the  Uni- 
Jtates,  in  manner  and  form  as  in  the  said  libel  is  alleged ;  and  the  said 
laat  humbly  prays,  that  his  reasonable  costs,  in  this  behalf  sustained, 
be  adjudged  to  him  &c. 

Isaac  A.  Johnson,  Proctor,  d^c 
TOTO  Oct.  3d,  1829, 
befi>re  me, 

Fbeo  J.  Betts,  Clerk. 

D.  B.  OoDEN,  Advocate. 


No.  60. — Stipulation  fob  costs — as  ante,  No,  lO^page  434. 


SI. — Claim  and  akswbr  or  salvors  to  a  libel  or  urroRMATio5  roa 

A   FOBrEITUBB. 

riet  Court  of  the  United  States  for  the  Southern  District  of  New  York, 

be  Honorable  Samuel  R.  Betts,  Judge  of  the  District  Court  of  the 
lited  States  in  and  for  the  Southern  District  of  New  York : 

lie  answer  and  claim  of  Eliphalet  Kingsbury,  of  the  city  of  New  York, 
na«ter.  oo  behalf  of  himself,  and  the  officers  and  crew  of  the  brig  Merced, 
swYork,  intervening  for  their  interest  in  the  ship  Waterloo,  her  tackle,  Slc. 
cargo,  to  the  libel  of  ioformatioo  filed  by  James  A.  Hamilton,  Eeqoire, 
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Distriet  Attorney  of  the  United  States  of  Aroeriea  for  the  Smrthern  Dii- 
triot  of  New  York,  against  the  said  ship  Waterloo,  her  tackle,  apparel  and 
himiture,  alleges  as  follows : 

First.  That  on  or  about  the  twenty-seventh  day  of  Angort  iMt  pMt, 
thk  claimant  being  then  roaster  of  the  brig  Merced,  of  New  York,  mhand 
Peter  Harmony,  of  the  said  city,  merchant,  then  was  and  still  ia  owMr,  uv 
gether  with  William  Winnett,  the  first  mate  thereof  Caleb  L.  Uprirar,  tfas 
second  officer  thereof,  and  William  Jackson,  James  Porter,  William  Dyer, 
John  Stivers,  James  Jamison,  William  Grant,  Felix  Martioes,  Joseph  Do- 
mingaez,  and  Nicholas  Yanino,  the  crew  of  the  said  brig  Merced,  in  lalitiiiB 
thirty-four  degrees  north,  and  longitude  seventy-five  degrees,  fifteen  mkratBi 
west,  discovered  a  ship  in  distress,  with  the  main  mast  and  mixeo 
thereof  carried  away.     That  this  claimant,  together  with  part  of  the 
of  the  said  brig  Merced,  boarded  the  said  ship,  and  found  her  to  be  the  Bri- 
tish  ship  Waterloo,  of  London,  having  twelve  feet  water  in  her  hold,  in  m. 
sinking  condition,  dismasted  as  aforesaid,  and  entirely  deserted,  and  left  a. 
derelict  on  the  ocean.     That  from  a  cargo  book  whkh  was  found  on  boaitft. 
the  said  wreck,  the  cargo  on  board  of  her  appeared  to  consist  of  rum,  sogar^ 
arrow  root  and  lancewood  spars.    That  this  claimant,  and  the  officers 
crew  of  the  said  brig  Merced,  took  the  said  ship  Waterloo  in  tow,  and 
for  the  port  of  New  York,  where  this  claimant,  after  great  difBcultiea,  dan 
gers  and  privations,  arrived  with  the  said  ship  Waterloo,  on  the 
day  of  Sept.  last  past. 

Second,  That  on^  or  about  the  sixteenth  day  of  September,  last  past, 
said  Peter  Harmony,  together  with  this  claimant,  for  themselves  and 
others  entitled,  exhibited  their  libel  in  this  Honorable  Court,  against 
Slid  ship  Waterloo,  her  tackle,  apparel,  furniture,  and  cargo,  therein  stati 
in  substance  the  matters  hereinbefore  set  forth,  and  praying  that  the 
ship  and  cargo  might  be  attached  and  taken  by  the  process  of  this 
able  Court,  and  a  reasonable  salvage  thereout  decreed  to  the  said  Ubellan 
and  thereupon  the  said  ship  Waterloo  and  her  cargo  were  attached 
taken  by  the  Marshal  of  tlie  United  States  for  the  Southern  District  of  N 
York,  under  and  by  virtue  of  the  process  and  monition  of  this  Court, 
snch  proceedings  were  afterwards  had,  that  the  said  ship  Waterloo  and  to 
cargo  were,  by  an  order  and  decree  of  tliis  Honorable  Court,  made  on 
about  the  eighth  day  of  October,  last  past,  ordered  to  be  sold,  and  the  m. 
were  accordingly  sold  by  or  under  the  direction  of  the  said  Marshal, 
the  proceeds  thereof  ordered  to  be  brought  into  and  deposited  in  this 
able  Court 

Third,  And  the  said  claimant  further  answering  says — That  he, 
ther  with  the  officers  and  crew  of  the  said  brig  Merced,  are  entitled  to  a 
sonable  salvage  out  of  the  proceeds  of  the  said  ship  Waterloo  ;  and 
fore  the  said  Eliphalet  Kingsbury  claims  the  same.     And  this  claimant 
ther  saith,  that  the  said  officers  cmd  crew,  before  the  filing  of  the  lib^' 
of  the  said  the  United  States,  as  far  as  this  claimant  has  been  able  ^^ 
ascertain,  left  the  city  of  New  York  on  foreign  voyages,  and  have  left  wi<^ 
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int  their  letter  of  attorney,  aDthorizing  him  to  appear  for  them  in 
lod  places  on  their  behalf  in  relation  to  the  said  ship  Waterloo  and 
in  order  to  protect  their  interests  and  claims  therein.  And  this 
brther  answering,  denies  that  the  said  ship  Waterloo,  her  tackle, 
d  famiture,  or  the  proceeds  thereof,  so  far  as  regards  the  rights 
mant,  and  the  officers  and  crew  of  the  said  brig  Merced,  to  their 
aforesaid,  are  forfeited  to  the  use  of  the  United  States,  in  manner 
BM  in.the  said  libel  is  alleged.  And  this  claimant  humbly  prays, 
Qmises  being  considered,  this  Honorable  Court  may  adjudge  and 
1  reasonable  salvage  to  be  paid  to  this  claimant  and  the  officers 
if  the  said  brig  Merced,  out  of  the  proceeds  of  the  said  ship  Wa- 
0  tiie  said  Court  may  seem  proper,  with  costs. 
:  said  claimant  humbly  prays,  that  his  reasonable  costs  in  this  be- 
oed,  may  be  adjudged  to  him,  &c. 

E.  KiNOSBUBY. 

y  E.  Kingsbury,  this  4th 
r  Nov.  1829. 

Frm>.  J.  Betts,  Clerk. 

B.  Cutting,  Proctor  for  Claimant 

R.  TiLLou,  of  Counsel. 


62. — Stipulation  for  costs — as  ante^  No.  10,  page  434. 


-Answer  and  claim  of  a  consul  to  a  libel  of  informa- 
tion  AGAINST   A   WRECK  FOR   A   FORFEITURE. 

[STRICT  COURT  OF  THE  UNITED  STATES. 

rOR  THE   SOUTHERN   DISTRICT  OF  NEW  YORK. 

morabls  Samuel  R.  Betts,  Judge  of  the  District  Court  of  the  Uni- 
tes for  the  Southern  District  of  New  York. 

im  and  answer  of  James  C.  Buchanan,  his  Britannic  Majesty's 
ol  io  and  for  the  City  and  State  of  New  York,  and  Eastern  New 
ervening  for  the  interest  ol'  the  owners  of  the  British  ship  Water- 
ickle,  apparel,  and  furniture,  to  the  libel  of  information  of  the 
ites  of  America,  alleges  as  follows : 

?hat  the  said  ship  Waterloo  is,  as  stated  in  the  second  article  of 
>el,  and  as  the  said  claimant  beheves  to  be  true  British  properly, 
tie  said  claimant  claims  the  same  on  behalf  of  the  owner  or  own- 
said  ship. 

That  he  does  not  know,  and  therefore  cannot  say,  whether  the 
(Vaterloo  came  and  arrrived  in  the  said  port  of  New  York  from 
Biy,  in  the  Island  of  Jamaica,  in  the  West  Indiea  as  stated  and  set 
e  said  libel,  nor  if  the  fact  be  so,  whether  a  forfeiture  of  the  said 
srloo,  her  tackle,  apparel  and  furniture,  was  incurred  in  ooose- 
ereof,  as  stated  in  the  said  libel. 
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Third,  That  the  said  ship  Waterloo  was  fouod  dimasted  and  deraUet 
at  sea,  by  a  ccrtaia  brig  or  vessel  called  the  Merced,  nid  diip  !»▼- 
iog  beea  abandoned  by  the  master  and  crew  thereof,  aod  that  the  nid  ttuip 
Waterloo,  being  a  wreck,  was  taken  possession  of  by  the  captain  and  cnw 
of  the  said  brig  Merced,  and  brought  into  the  said  port  of  New  York,  with- 
out any  act  of  intention  or  volition  on  the  part  of  the  said  ship  Wateiioo^ 
her  captain,  officers,  or  crew. 

And  the  said  claimant  prays  that  the  said  ship  Waterloo,  her  tacklBv  ap» 
parel  and  furniture,  may  be  restored  to  the  said  claimant,  and  that  he  majr 
be  hence  dismissed  with  his  reasonable  costs  and  charges  in  this  beoalf 
tained. 

J.   C.  BUCHAWAV. 

Sworn  this  3d  day  of  November,  1829, 
before  me, 

Fred.  J.  Betts,  Clerk. 

H.  &,  E.  Wilkes, 

Proctors  and  Advocates. 


No.  64. — Stipulation  for  costs — as  aniej  No.  10,  page  434. 


No.  65. — Answer  and  claim  of  the  agents  of  fobeion  uifDBBva 
to  a  libel  of  information  fob  a  fobfeitube. 

DISTRICT  COURT  OF  THE  UNITED  STATES, 

for  the  southern  district  of  new  tork. 

In  Admiralty. 

To  the  Honorable  Samuel  R.  Betts,  Judge  of  the  District  Court  of  "tlie 
United  States  for  the  Southern  District  of  New  York : 

The  answer  and  claim  of  Henry  Barclay  and  Greorge  Barclay  of  the  ^sJty 
of  New  York,  merchants,  intervening  for  the  interest  of  their  prindpalflftv  to 
the  libel  of  information  of  James  A.  Hamilton,  Esquire,  Attorney  of  ^ 
United  States,  for  the  Southern  District  of  New  York,  filed  on  behalf «  ^ 
said  United  States,  alleges  as  follows : 

First,  That  these  respondents  admit,  that  the  said  ship  Waterloo  is  a  •^ 
or  vessel  owned  wholly  or  in  part  by  a  subject  or  subjects  of  his 
Majesty  ;  and  that  the  siiid  ship  or  vessel,  after  the  thirtieth  day  of 
ber,  eighteen  hundred  and  eigliteen,  and  also  after  the  thirtieth  day  of 
tember,  eighteen  hundred  and  twenty,  did  come  from  a  port  or  place  **• 
colony  or  territory  of  his  Brittuniiic  Majesty,  to  wit,  from  Anatto  Bay  ia  ^ 
island  of  Jamaica,  in  the  West  Indies ;  which  said  port  is,  and  was  at  ^ 
time  the  said  vessel  sailed  from  thence,  and  also  at  the  time  of  the  arriv»J** 
the  said  ship  at  the  i>ort  of  New  York,  by  the  ordinary  laws  of  navi^'*'** 
and  trade,  closed  ag?iiiist  vessels  owned  by  citizens  of  the  United  State* 
But  these  respondents  deny  that  the  ports  of  the  United  States  were,  at  ^ 
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fme  of  the  arrival  of  the  said  ship  at  the  port  of  New  York,  or  at  any  time 
fterwards,  closed  against  the  said  ship  or  vessel  called  the  Waterloo,  or  that 
tie  said  ship  was  excluded  from  the  said  port  of  New  York.  And  they 
eoy  that  the  said  ship  did  enter  the  said  port  of  New  York  in  the  said  dis- 
■iet,  ia  violation  of  the  aqgf  of  the  Congress  of  the  United  States  in  such 
Mm  made  and  provided,  and  that,  by  virtue  of  the  said  acts,  the  said  ship 
r  venel,  her  tackle,  apparel,  and  furoiturej  became  forfeited  to  the  use  of 
iie  wBLid  United  States. 

8€cond,  That  the  said  vessel,  on  or  about  the  twenty-seventh  day  of  Au- 
list,  eighteen  hundred  and  twenty-nine,  was  found  by  the  captain  and  crew 
ftbe  brig  Merced  of  New  York  upon  the  high  seas,  and  without  the  juris- 
lietion  of  the  United  States,  totally  disabled,  a  wreck,  and  entirely  aban- 
oned  by  her  captain  and  crew ;  and  that  the  said  ship  or  vessel  was  thens 
Odd  there  taken  in  tow  by  the  said  brig  Merced  and  brought  iato  the  port  of 
9ew  York.  And  these  respondents  deny  that  the  said  wreck,  so  brought  as 
ilbreeaid  into  the  port  of  New  York,  was,  or  was  intended  to  be,  compre- 
leoded  io  the  provisions  of  the  said  navigation  acts ;  but  they  insist  and 
charge,  that  the  said  navigation  acts  were  intended  to  apply,  and  in  fact  do 
ippiy  solely,  to  vessels  voluntarily  entering  the  ports  of  the  United  States 
he  purposes  of  trade  and  navigation. 

Third.  That  by  a  commission  dated  the  second  day  of  July,  in  the  year  of 
our  Lord  one  thousand  eight  hundred  and  seventeen,  and  signed  by  Joseph 
Marryat,  Chairman,  and  John  Bennet,  junior.  Secretary  of  the  committee 
for  managing  the  affairs  of  the  underwriters  at  Lloyd's  in  London,  in  that 
part  of  the  United  Kingdom  of  Great  Britain  and  Ireland  called  England, 
these  respondents  were  appointed  to  act  as  agents  for  the  subscribers  to 
Lbyd's  at  the  port  of  New  York  and  custom  house  district,  subject  to  the 
inetmctions  in  the  said  commission  mentioned ;  and  that  by  the  said  commis- 
■ioo,  they  are  authorized  and  empowered  to  attend  to  the  interests  of  the 
nbeeribers  to  Lloyd's  in  general,  as  by  the  said  commission,  now  in  the  pos- 
■nrioo  of  these  respondents,  will  more  fully  and  at  large  appear,  and  to 
which,  for  greater  certainty,  these  respondents  pray  leave  to  refer. 

And  these  respondents,  further  answering,  say,  that  they  are  likewise  the 
agents  for  the  underwriters  at  Liverpool,  in  that  part  of  the  United  King- 
dom of  Great  Britain  and  Ireland,  called  England;  and  for  the  underwriters 
io  Glai^w,  in  that  part  of  the  said  United  Kingdom  called  Scotland,  under 
two  several  commissions,  with  the  like  authority  and  instructions  as  men- 
tioned in  the  said  commission  from  the  underwriters  at  Lloyd's  in  London 
aforesaid,  as  by  the  said  several  commissions  from  the  underwriters  at  Liv- 
erpool, and  from  the  underwriters  at  Glasgow,  reference  being  thereunto 
had,  will  more  fully  and  at  large  appear,  and  to  which,  for  greater  certainty 
these  respondents  pray  leave  to  refer. 

Aud  these  respondents,  further  answering,  say,  that  they  ha?e  no  doubt 
that  the  said  ship  Waterloo,  or  some  part  thereof,  was  insured  at  some  or 
One  of  the  said  places  by  some  or  all  of  the  said  underwriters  therein )  and 
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they  have  do  doubt  but  that  the  said  veswl,  or  some  part  thereof^  hath  beeo 
abandoned  by  the  persona  interested  therein  to  the  said  underwriten^  or 
some  or  one  of  them,  and  that  the  right  of  ownership  in  the  said  ship,  or 
part  thereof,  hath  accrued  to  the  said  underwriters,  or  some  or  one  of 
but  these  respondents  cannot  speak  on  this  point^th  absolute  certain^,  bat 
only  to  the  best  of  their  belief,  inasmuch  as  a  sufficient  time  hath  not  dapsed 
since  the  tweUlh  day  of  September,  eighteen  hundred  and  tweoty-oioe,  wbea 
the  said  ship  was,  as  aforesaid,  brought  into  the  said  port  of  New  York,  to 
communicate  the  circumstance  to  the  said  several  underwriters,  or  aoy  of 
them,  and  obtain  their  answer.  That  immediately  afler  the  said  vessel  was 
brought  into  the  port  of  New  York,  as  aforesaid,  they  wrote  to  the  said  m- 
derwriters  at  London,  informing  them  of  the  circumstances  of  the  can  aa  &r 
as  known  to  these  respondents,  and  requesting  information  from  the  said  m- 
derwriters  of  their  rights  and  interests  in  and  to  the  said  veasel,  or  aoy  pait 
thereof,  to  which  they  have,  for  the  reason  aforesaid,  obtained  no  answer. 

Fourth,  That  a  ^libel  hath  been  filed  in  this  Honorable  Court  by  Peler 
Harmony,  the  owner,  and  Eiiphalet  Kingsbury,  the  captain  of  the  said  brig 
Merced,  against  the  said  ship  Waterloo,  claiming  salvage  for  having  broogiit 
the  said  ship  Waterloo  into  this  port ;  and  these  respoiuients  insist,  that  if  any 
portion  of  the  said  ship  be  forfeitable  under  the  acts  of  navigatioo  aforesaid, 
the  salvage  that  may  be  adjudged  to  the  said  owner  and  captain  is  aloae 
forfeitable,  as  they  alone  had  any  agency  in  the  alleged  infraction  of  the 
said  acts. 

And,  therefore,  these  respondents,  on  behalf  of  the  said  several  underwih 
ters,  claim  the  said  vessel,  and  pray  that  the  said  vessel,  or  the  proceed! 
thereof,  over  and  above  the  salvage  that  may  be  decreed,  may  be  detained 
in  the  custody  of  this  Honorable  Court,  for  such  reasonable  time  as  mej 
seem  proper,  wherein  the  rights  and  interests  of  the  above  mentioned  under 
writers  may  be  ascertained ;  and  that  this  Honorable  Court  may  further 
decree  that  the  said  surplus  proceeds,  over  and  above  the  salvage  that  me/ 
be  awarded  by  this  Honorable  Court,  may  be  paid  to  these  respoodeoti^ 
upon  due  proof  being  made  in  manner  and  form  as  this  Honorable  Court 
may  direct,  that  the  said  underwriters,  or  any  of  them,  have  an  intereiC  ie 
and  a  right  to  receive  the  same,  or  such  part  thereof  as  they  shall  appesr  tft 
be  entitled  to. 

And  these  respondents  will  ever  pray,  d^c. 

George  Barcut. 
Sworn  tliis  3d  of  November,  1829, 
before  roe, 

Fred.  J.  Betts,  Clerk. 

Robinson  &l  Betts, 

Prs.  and  Advs,  for  Claimte. 


No.  66. — Stipulation  for  costs— ^i  ante^  No,  10,  page  434. 
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IVo.  67. — Order  for  default  on  return  of  process  in  rem  on  a 

LIBEL  of  information. 

The  Ubel  having  been  read,  and  the  marshal  having  returned, — (as  ant§f 
J^9.B,  page  i31. 


Wo.  66. — Noticbs  of  hearing,  to  party  and  clerk — Same  as  Nos,  41, 43, 

43,  ante,  page  455. 


No.  69. — Final  decree  dismissing  a  libel  of  information. 

This  cause  having  been  brought  on  for  hearing,  and  the  advocates  of  the 
respective  parties  being  heard,  and  due  deliberation  being  had,  on  motion  of 
Mr.  Johnson,  Proctor  for  the  defendant  Harmony,  It  is  ordered,  adjudged, 
mad  decreed,  that  the  libel  in  this  case  be  dismissed. 


K6.70. — Libel  in  rem  bv  a  ship-builder  for  a  portion  of  the  price. 

To  the  Honorable  Samuel  R.  Betts,  Judge  of  the  District  Court  of  the  Uni- 
twl  States  for  the  Southern  District  of  New  York. 

The  libel  of  A.  B.  of  the  city  of  New  York,  ship  builder,  against  the 
lUp  or  vessel  Madison,  whereof  C.  D.  is,  or  lately  was  master,  her  tackle, 
apparel  and  furniture,  and  against  all  persons  intervening  for  their  interest 
tiiereio,  in  a  cause  of  contract,  civil  and  maritime,  alleges  as  follows : 

FirsL  That,  on  the  first  day  of  March  last,  he  was  employed  by  E.  F., 
of  the  city  of  Boston,  merchant,  to  furnish  the  materials  and  build  for  him, 
ai  owner,  the  ship  since  called  the  Madison,  of  about  seven  hundred  tons 
burthen,  and  now  in  the  port  of  New  York,  for  the  sum  of  eighteen  thou- 
fluid  dollars,  payable  as  the  work  should  progress,  the  final  payment  of  three 
tfaouiaiid  dollars  to  be  made  when  the  said  vessel  should  be  launched. 

Saeond.  That  he  proceeded  to  build  the  said  vessel  and  in  all  things 
fiuthfolly  performed  his  contract,  and  the  said  ship  was  safely  launched  on 
the  fourth  day  of  December,  instant,  and  delivered  to  the  said  £.  F.  and  ac- 
eepted  by  him. 

Third.  That  the  said  E.  F.  now  refuses  to  pay  to  the  libellant  the  said 
fioal  payment  of  three  thousand  dollars,  which  is  justly  due  to  him  accord- 
ing to  his  contract. 

Fourth.  That  all  and  singular  the  premises  are  true,  and  within  the  Ad- 
miralty and  Maritime  jurisdiction  of  the  United  States  and  of  this  Honorable 
Conrt 

Whereupon  the  libellant  prays  that  process  in  due  form  of  law,  according 
to  the  course  of  this  Honorable  Court  in  causes  of  Admiralty  and  Maritiiiie 
jorisdictk)!!,  may  issue  against  the  said  vessel,  her  tackle,  apparel  and  fumi- 
tnrei  and  that  all  persons  claiming  any  right  in  sakl  vessel,  and  especially  the 
E.  F.,  may  be  cited  to  appear  and  answer  all  the  matters  aforaaid, 
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and  that  the  said  ship  may  be  condemned  and  fold  to  pay  the  amoantwIU 
shedl  be  due  to  the  libellant,  on  his  contract  aforenid,  with  intercttand  eort^ 
and  that  he  may  have  such  other  and  further  relief  as  in  law  and  joitiDe  he 
is  entitled  to  receive. 

A.  B. 
Sworn,  &Cm  before  me, 

G.  H..  U.  S.  Comnussioner. 
J.  B.,  Proctor. 
E.  L.)  Advocate. 


No  71. — Libel 
Far  the  same  cause  in  personam — against  the  owner. 

To  the  Honorable,  6lc.,  as  in  the  last  precedent. 

The  libel  of  A.  B.  of  the  city  of  New  York,  shipbuilder,  against  C.  D., 
of  the  city  of  Boston,  merchant,  owner  of  the  ship  or  vessel  Madison,  iit 
cause  of  contract,  civil  and  maritime,  alleges  as  follows: 

(First,  second,  third  and  fourth  articles,  as  in  the  last  precedent) 

Whereupon  the  libellant  prays,  that  a  warrant  of  arrest  in  due 
law,  according  to  the  course  of  this  Honorable  Court  in  causes  of , 
ty  and  Maritime  jurisdiction,  may  issue  against  the  said  C.  D.,  and  tknt  kt 
may  be  required  to  answer  on  oath  this  libel,  and  the  matters  bereiD  at- 
tained, and  that  this  Honorable  Court  will  be  pleased  to  decree  to  the  HW- 
lant  the  payment  of  the  amount  which  shall  be  due  to  him  for  buildiof  mH 
ship,  witli  interest  and  costs,  and  to  give  him  such  other  and  further  rditf 
as  in  law  and  justice  he  may  be  entitled  to  receive. 

(  To  be  signed  and  sworn  to  as  before.) 


No.  72. — Libel  in  rem  by  a  superintendent  op  the  bcilding  or  k 

SHIP   FOR    HIS    compensation. 

To  the  Honorable,  &c.,  (the  address  and  statement  of  parlies  as  m  iVs.  70. 

ante,  page  471.) 

First,  That  in  the  month  of  March  last,  he  was  employed  by  E.  F.«or 
the  city  of  New  Haven,  to  purchase  materials,  employ  mechanics*  and  divt 
and  superintend  the  building  of  a  brig  or  vessel,  in  the  city  of  New  Y«^ 
the  funds  to  be  furnished,  and  payments  made  by  the  said  C.  D..  for  the  a* 
lary  or  wages,  of  seven  hundred  and  fifty  dollars,  for  the  Xkae  between  ihi 
laying  the  keel  and  the  launching  of  said  ship. 

Second,  That  the  libellant  proceeded  witliout  delay  faithfully  to  pCfAm 
his  duties  under  his  said  contract,  and  the  keel  of  said  ship  was  laid  on  tki 
4th  day  of  June  last  and  tlie  work  has  proceeded  with  all  practicable  dB»> 
patch,  and  the  said  vchscI  would  have  been  ready  to  be  launched  on  tkt 
first  day  of  October  last,  had  the  necessary  funds  been  supplied  to  make  tkt 
necessary  payments  and  complete  the  work. 
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Third.  That  on  the  tenth  day  of  Septemher  last,  the  said  C.  D.  sold  the 
unfinished  vessel  to  one  E.  F.  of*  the  city  of  New  York,  subject  to  the 
payment  of  the  libeliant,  and  ceased  to  furnish  funds  and  to  make  the  ne- 
payments,  and  tlie  said  E.  F.  declined  to  proceed  with  finishing  the 
vessel,  and  discharged  the  libeliant,  and  both  said  C.  D.  and  E.  F.  re- 
ftite  to  pay  the  libeliant  for  his  said  services,  and  the  whole  of  his  said  com- 
pensation is  now  due  to  him,  amounting  to  seven  hundred  and  fifly  dollars, 
besides  interest. 

Fourth,  That  his  demand  Ibr  his  said  services  is,  by  the  law  of  the  slate 
of  New  York,  a  lien  upon  the  said  vessel.  That  the  said  vessel  is  still  uo- 
finished,  and  has  not  yet  received  a  name,  and  is  intended  to  be  of  about  one 
thousand  tons  burthen. 

Fifth.  That  all  and  singular  ^e  premises  are  true,  and  within  the  Admi- 
ralty and  Maritime  jurisdiction  of  the  United  States,  and  of  this  Court 

Wherefore  the  libeliant  prays,  that  process  in  due  form  of  law,  according 
to  the  coarse  of  this  Honorable  Court,  in  causes  of  Admiralty  and  Maritime 
jariadiction,  may  issue  against  said  unfinished  vessel,  and  that  all  persons 
claiming  any  right  in  said  vessel,  and  especially  the  said  C.  D.  and  E.  F., 
may  be  cited  to  appear  and  answer  all  the  matters  aforesaid,  and  that  the 
■aid  anfinished  vessel  may  be  condemned  and  sold  to  pay  the  amount  whk^h 
•liall  be  due  to  the  libeliant,  on  his  contract  aforesaid,  with  interest  and  costs^ 
and  that  he  may  have  such  other  and  further  relief  as  in  law  and  justke  he 
is  entitled  to  receive. 

{To  be  signed  and  sworn  to  as  No,  70,  ante^  page  471.) 


Ho.  73L — The  same  in  personam— TA*  statement  of  the  parties  and  ihi 
ftmftr^  like  No.  71,  and  the  articles  the  same  as  No,  72,  ante,  page  472. 


No.  74. — LiBVLS  BY  THE   OWNER   AGAINST  THE   BUILDER,  WREN  THERE  IS 

AM  ADMIRALTY  CAUSE  OF  ACTION — Can  be  easily  framed  from  the  foro^ 
going  precedents. 


No.  75. — Libel   in   rem  by   a    material   man   for  materials  for 

TACKLE,  APPAREL,   OR   FURNITURE,  TO   BUILD   OR   FINISH   A   VESSEL. 

To  the  Honorable,  d:e. 

The  libel  of  A.  B.,  of  the  city  of  Troy,  against  the 

4oap  or  vessel  Coaster,  whereof  C.  D.  is,  or  lately  was  master,  her  tackle, 
apparel  and  furniture,  and  against  all  persons  intervening  for  their  interest 
therein,  in  a  cause  of  contract,  civil  and  maritime,  alleges  as  follows : 

First.  That  some  time  in  the  month  of  May  last,  E.  F.  of  the  city  id 
Albany.  being  then,  as  owner,  building  a  sloop  or  vessel  sinoa 

caUed  the  Coaster,  and  having  employed  the  said  C.  D  ,  her  intended  mas- 
ter, to  aet  as  his  agent  in  building  the  same,  applied,  by  the  said  master, 
to  the  libeliant  to  furnish  the  for  buikling  said  vessel 

An 
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Second.  That  tho  libellant  accordingly  funiMhed,  cm  tbe  order  of  aid 
xnaster  and  builder,  the  various  articles  of  set  forth  in  tbe  aceount  or 

Bchedule  hereto  annexed,  at  the  prices  mentioned  in  said  account,  which  are 
the  market  prices  therefor,  and  are  reasonable  and  JQ«t,  and  the  said  mrticfei 
were  delivered  to  said  vessel  at  Albany  aforesaid,  to  be  used  in  building  tad 
completing  her,  and  the  value  thereof  was,  by  the  maritime  law,  and  tbe 
law  of  the  State  of  New  York,  a  lien  upon  said  vessel,  her  tackle,  a^nrel, 
and  furniture. 

Third.  That  the  said  E.  F.  paid  to  the  Ubellant,  from  time  to  time,  on  ae* 
count,  the  sums  credited  in  said  account,  leaving  due  the  bnlapce  theraoC 
amounting  to  dollars,  with  interest,  which  the  Mid  E.  P. 

has  neglected  and  refused  to  pay. 

Fourth.  That  the  said  vessel  is  now  at  Albany,  witliin  the  Northern  Dii- 
trict  of  New  York,  where  she  was  built,  which  port  she  has  never  left. 

Fifth.  That  all  and  singular  the  premises  arc  true  and  within  the  Admi- 
ralty and  Maritime  jurisdiction  of  tlie  United  States,  and  of  this  Hooorabk 
Court. 

Whereupon  tlie  libellant  prays,  &c. 

{Prayer J  and  signatures^  and  jurat  as  in  No.  70,  ante^page  471.) 


No.  76. — Libel  for  the  same  cause  in  personam  ACAnrr  ni 
OWNER — with  a  clause  far  the  attachment  of  his  goods,  challeUj  creAli, 
and  effects. 

To  the  Honorable,  dec. 

The  hbel  of  A.  B.  of  the  city  of  Troy,  agaiort  E 

F.  of  Albany,  owner  of  the  sloop  Coaster,  in  a  cause  of  contract  dvil  lai 
manUme. 

(First,  second,  third,  fourth,  and  fifth  articles  as  in  the  hist  precedent.) 

Sixth.  That  the  mid  K.  F.  has  abi«conded  from  this  dL<trict,  or  is  cooceil- 
ed,  or  cannot  be  found  tlicrcin,  and  luis  ^rKxIs  and  cliatteU  in  tliis  dirtlitt. 
and  creditH  and  cti'ectH  in  the  hands  of  J.  K.  nf  the  city  of  Hutliilo. 

Whereupon  the  libellant  pniys  that  a  warrant  of  arrest,  in  due  form  of 
law,  according  to  the  course  of  this  liononible  Court  in  ciiu^*s  uf  Adminl- 
ty  and  Maritime  jurirt<liction  may  issue  a^iinst  the  mud  K.  F.  and  that  be 
may  be  re(iuircd  to  answer  on  oath  this  liht-l  and  the  inatiem  herein  eoe- 
taincd,  and  that  if  he  cannot  be  found,  then  that  his  goods  and  chatiek  in 
this  district  may  h*i  attached  to  a  sutiicient  amoinit  to  anetwer  tlie  libcllttL 
and  if  sufficient  goods  and  chattela  cannot  bo  I'ound  in  this  dirithcL  thro  tfait 
his  credits  and  eti'ects,  in  the  luinds  of  Kiid  J.  K.  of  Butl'alo.  may  be  aoicb- 
cd  to  a  sufficient  amount  to  answer  tho  libellant.  and  that  Kiid  J.  K  mavbe  . 
cited  to  appear  and  answer  surh  interrogatories  iis  may  be  pro|ioundcd  to 
him  by  tlie  libellant,  and  that  tliis  Honorable  Court  will  be  plea«ed  lo  de- 
cree to  the  hbellant  the  payment  of  the  amount  which  shall  be  due  to  hiD 
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or  the  cause  aforesaid,  with  interest  and  costs,  and  to  give  him  such  other 

lod  further  relief  as  iu  law  and  justice  he  may  be  entitled  to  receive. 

A.  B. 
Sworn,  d^c.  before  me. 

George  W.  Morton, 

U.  S.  Commissioner. 
J.  B.,  Proctor. 

£.  L.,  Advocate. 


^O.  77. — Libel  in  rem  by  the  owners  or  a  vessel  to  obtain  pos- 
session OF  ber. 

To  the  Honorable,  &c. 

The  Lbel  of  A.  B.  and  C.  U.,  of  Bath,  merchants,  owners  of  the  schooner 
IT  vessel  the  Sea  Gull,  her  tackle,  apparel  and  furniture,  apd  against  all  per- 
I0D8  intervening  for  their  interest  therein,  in  a  cause  of  possession,  civil  and 
naritime,  alleges  as  follows : 

FHrsi.  That  they  are  the  true  and  only  owners  of  the  schooner  Sea  Gull, 
ler  tackle,  apparel  and  furniture,  and  being  such  owners,  on  or  about  the 
enth  day  of  May,  184G,  appointed  one  E.  F.  master  of  said  vessel,  to  navi- 
^te  and  sail  her  for  them,  at  the  wages  agreed  upon  between  them,  and 
be  said  E.  F.,  continued  to  be  such  master  till  the  fillh  day  of  August,  in- 
fant, when  the  libellants  removed  him  as  master,  and  appointed  another 
oaster  in  his  place. 

Second,  That  when  the  new  master,  so  appointed  by  the  libellants,  went 
Ol  board  said  vessel,  by  their  orders,  to  enter  upon  his  duties  as  such  master 
lie  said  E.  F.  refused  to  give  up  the  possession  or  the  papers  of  said  vessel 
1  the  «ud  master,  or  to  the  libellants,  who  have  demanded  the  same — to  the 
Te^  damage  of  the  libellant. 

mrd.  That  all  and  singular  the  premises  are  true,  and  within  the  admi- 
nky  and  maritime  jurisdiction  of  the  United  Slates  and  of  this  Honorable 

Whereupon  tlie  libellants  pray  that  process  in  due  form  of  law,  accordbg 
>  the  eourse  of  this  Honorable  Court,  in  causes  of  Admiralty  and  maritime 
iriirfktion,  may  issue  against  the  said  vessel,  her  tackle,  apparel  and  fumi- 
are,  and  that  the  said  E.  F.  may  be  personally  cited  to  appear  and  answer 
n  the  matters  aforesaid,  and  that  the  said  vessel,  her  tackle,  apparel  and 
amitiiTe,  may  be  delivered  to  the  libellants,  and  that  the  said  E.  F.  may  be 
oodenined  to  pay  to  the  libellants  their  damages  and  costs  in  the  premises, 
ad  that  they  may  have  such  other  and  further  relief  in  the  premises  as  in 
Kir  and  justice  they  may  be  entitled  to  receive. 

A.  B. 
CD. 


Bwom,  Ac, 
J.  B.,  Proctor. 
C.  L.,  Advocate. 
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No.  78.  Libel  in  rem  against  mercbamdiss  for  pob»ss0Ioi»« 

To  the  Honorable,  6lc. 

The  libel  of  H.  B.  of  the  city  of  New  York,  merchant,  agaiiHt  nine  cne« 
of  merchandise,  marked  A,  1  to  9,  and  againii  C.  D.,  maater  of  the  ■hqpar 
▼etoel  the  Carrier,  iu  a  cause  of  posseaswu,  civil  and  maritime,  wJlttgn  •• 
follows : 

Firsi.  That  heretofore,  while  the  said  vessel  was  lying  in  the  port  oT  Liv- 
erpool in  England,  and  about  to  sail  for  the  port  of  Philadelphia,  John 
Brown,  of  Liverpool  aforesaid,  shipped  on  board  said  vessel,  consigned  to  the 
libellant.  nine  cases  of  merchandise,  marked  A,  1  to  9,  and  the  Miid  mailer 
signed  the  usual  bill  of  lading  for  the  same,  whereby  he  agreed  to  deliver 
the  same  to  the  libelhint  in  New  York,  on  payment  of  the  freight  for  the 
same  at  the  rate  of  twenty  cents  per  cubic  foot. 

Second.  That  the  suid  ship  having  arrived  in  the  said  port  of  New  York, 
the  libellant  paid  to  the  said  master  his  freight  on  the  sauJ  merchaodise,  and 
demanded  the  delivery  thereof,  but  the  said  master  refused  to  deliver  the 
same  to  him  unless  the  libellant  would  pay  one  hundred  and  fifty  dollan  at 
an  average  contribution,  which  the  libellant  was  not  bound  to  pay,  not  being 
liable  therefor,  and  the  said  master  still  refuses  to  dcUver  to  him  the  nid  nine 
cases,  and  each  of  them  which  are  of  the  value  of  two  thousand  dollan  and 
upward,  to  the  great  damage  of  the  libellant 

Third.  Tliat  all  and  singular  the  premises  are  true,  and  witliin  the  Admi- 
ralty and  maritime  jurisdiciion  of  the  United  States,  and  of  this  Honorable 
Court 

Wherefore,  the  libellant  prays  that  process  in  due  form  of  law, 
to  the  course  of  this  Honorable  Court  in  causes  of  Admiralty  and  marilii 
jurisdiction,  may  ii»8uc  against  the  said  nine  cases  of  merchandise,  and  thai 
the  suid  C.  D.  may  be  personally  cited  to  appear  and  answer  all  the  mat 
aforesaid,  and  that  the  said  merchandise  may  be  deUvercd  to  the  libeDu^c:, 
and  that  the  suid  C.  D  may  be  condemned  to  pay  to  the  libellant  his  dik.  — 
mages  and  costs  in  the  preaiiais,  and  that  he  may  have  such  other  and  fur-- 
ther  relief  in  the  prcniises  as  in  law  and  justke  he  may  be  entitled 
receive. 

A.  B. 

Sworn.  &c.,  before  nio. 

J.  W.  M..  Clerk. 
J.  B.,  Proctor. 
W.  M..  Advocate. 

No.   79. — A  LIBKL  IN   REM    BV  THE   OWNER  TO  RECrOVER  A  VESSCl.  WITTIORI* 

ON   A   CLAIM   OF  TITLE. 

To  the  Honorable  Samuel  II.  Betts,  Judge  of  the  District  Court  of  ikc 
United  States,  lor  the  Southern  District  of  New  York : 

The  li!>ol  of  Alfred  Tcalwdy.  of  Snlom.  in  the  C*ommonwealth  of  Mi 
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chusetts,  merchant,  against  the  schooner  Lucinda  Snow,  whereof 
Stabbs,  of  now  is  or  late  was  master,  her  tackle,  apparel, 

•od  furniture,  and  against  the  said  Stubbs.  master,  and  against 

Rogers,  of  in  the  State  of  Maine,  and  against  all 

•tber  persons  lawfully  intervening  for  their  interest  in  the  said  schooner,  in  a 
cause,  of  posKssion,  civil  and  maritime,  alleges  as  follows : 

FirsL  That  the  libellant  is  tiie  true  and  lawful  owner,  absolutely  of  one 
Judf,  and  the  lawful  owner  by  way  of  mortgage  of  th^  remaining  half  of 
the  nid  schooner  Lucinda  Snow,  of  ninety-nine  tons  burthen,  now  lying  in 
the  port  of  New  York,  and  had  the  possession  and  employment  thereof  as 
•Qch  owner,  till  deprived  of  her  as  herein  set  forth. 

Second.  That  the  said  schooner  is  wrongfully  withheld  from  the  libellant 
by  the  said  Stubbs  and  said  Rogers,  on  an  alleged  ground  of  title,  de- 
peoding  upon  a  pretended  Sttle  by  one  Dawson  Lincoln,  now  deceased,  as 
master  of  saki  schooner  Lucinda  Snow,  which  sale  was  unauthorized,  without 
any  necessity  and  without  any  legal  survey  or  condemnation  of  said  schoo- 
ner, in  ▼k>latk>n  of  the  duty  of  the  said  Dawson  Lincoln  as  muster  in  fraud 
ef  the  libellant,  and  is  utterly  void. 

Tkird.  That  on  or  about  the  early  part  of  the  month  of  December  last 
paet»  the  libellant  and  the  said  Dawson  Lincoln  purchased  the  said  schooner 
then  lying  in  the  port  of  Boston,  for  the  sum  of  $2,400.  and  the  libellant 
paid  the  sura  of  $000,  on  account  of  his  half  thereof,  and  the  said  Lincoln 
paid  $600  on  account  of  his  half,  and  for  remaining  $1200  the  libellant  be- 
eame  sarety,  and  signed  a  joint  note  for  $1200  with  said  Lincoln,  for  the 
bafamee  of  such  purchase  money.  That,  upon  such  purchase  being  made, 
a  bill  of  nle  was  duly  executed  and  delivered  by  the  then  owners  of  said 
Mhoooer  to  the  libellant  and  the  said  Lincoln,  whereby  the  libellant  became 
te  legal  owner  of  one-half,  and  the  said  Lincoln  became  the  owner  of  the 
nnaiQiiig  half  of  said  schooner,  and  said  schooner  was  duly  registered  ac- 
eoiding  to  the  act  of  Congress  in  such  case  made  and  provided,  as  belong- 
JUL  ooe-half  to  the  libellant  and  one-half  to  said  Lincoln. 

That  upon  such  purchase  being  made  as  aforesaid,  and  before  sailing  from 
BoeliNi,  the  said  schooner  was  thoroughly  repaired  at  an  expense  of  about 
$1000,  and  fitted  for  a  three  years  voyage,  which  said  expense  was  wholly 
■opplied  by  the  libellant ;  and  to  secure  the  libellant  for  the  one-half  of 
each  expense,  and  for  one-half  of  said  note  for  a  part  of  the  said  purchase 
OKNiey,  and  for  one-half  of  any  loss  that  might  arise  on  her  vo}'age  from 
Boeton  to  Galveston,  hereinafler  mentioned,  the  Kiid  Dawson  Lincohi,  on  or 
•boat  the  2l8t  day  of  December,  1846,  executed  to  the  libellant  a  bill  of  sale 
of  his  one-half  of  said  schooner,  a  copy  whereof  is  hereto  annexed,  marked 
B.  That  such  schooner  iv'as,  at  that  time,  six  years  old,  in  excellent  condi- 
tion', and  worth  at  least  the  sum  of  $3,500. 

Fourth,  That  the  libellant  purchased  and  supplied,  from  his  own  means, 
a  cargo  on  joint  account  with  the  said  Dawson  Lincoln,  who  was  tlien  ap- 
mastcr  of  said  schooner,  and  with  said  cargo,  and  a  freight  of  about 
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$160,  tlic  said  schooDcr  sailed  from  the  port  of  Boston,  on  or  about  the  2kh 
day  of  December  hist  past,  with  the  said  Lincoln  as  Captain,  bound  10 
Galveston,  Texas,  where  she  arrived  on  or  about  the  27th  day  of  Jannuj 
last  past,  in  excellent  order  and  condition,  and  dischaiged  her  caf^go,  and 
received  a  full  freiirht  at  Galveston,  for  the  mouth  of  the  Rio  Grandn,  when 
she  arrived  on  or  about  the  latter  part  of  February  last,  and  ducharged  her 
cargo,  fur  which  tlie  said  Captain  Lincoln  received  the  frei^t,  amounta^ 
as  the  libellant  has-been  hilbrmcd  and  believes,  to  more  than  $500.    Tbai 
while  said  schooner  wan  so  nt  the  Rio  Grande,  in  the  early  part  of  Much 
last,  she  was  chartered  by  the  Government  of  the  United  States  tat  tlM 
sum  of  $1200  a  month,  and  proceeded  to  Vera  Cruz,  and  lay  at  or  aeir 
Sacrificios,  and  the  said  Lincoln  received  from  the  said  Crovemment,  d» 
sum  of  about  $1500  and  upwards  on  account  of  sudi  charter ;  thai  00  or 
about  the  2d  day  of  April  last,  tlie  said  Captain  Lincoln  wrote  in  substance, 
from  Vera  Cmz  to  the  libellant,  that  the  iirst  months  cliarter  of  said  KboiK 
ner,  amounting  to  $1200,  would  be  due  on  the  10th  day  of  April  and  ihil 
he  would  remit  that  amount,  together  with  $100,  freight  and  proceeds  s( 
cargo  sold  by  liim  to  the  agent  of  the  libellant  at  Salem,  but  the  said  Ua- 
coln  wholly  failed  to  make  any  remittance  whatever,  and  the  hbellut  ii 
credibly  informed,  and  believes  and  states  tliat  the  said  Captain 
af\er  his  arrival  at  Vera  Cruz,  in  neglect  of  his  duty  as  martter  of  «ud 
ner,  and  of  the  interest  uf  the  Ubellant,  embarked  largely  in  the  biuii 
of  purchasing  wrecked  vessels  on  the  shore,  and  in  getting  tlicni  ofl^  withsst 
the  autiiority  or  knowledge  of  the  libelliint,  and  had,  some  time  bclbre  lbs 
said  schooner  ran  on  shore,  as  hereinafter  mentioned,  actually  purchawd  a 
brig  foraboutSlOtK).  stranded  on  the  sliore,  and  a  barque  fur  about  s^M.4i,abD 
stranded  on  tlie  shore,  and  was  bu.<>ily  engaged  in  getting  them  oil',  up  to  the 
time  the  said  schooner  went  nr-hore.     Tliat  no  remittance  whatever  harinf 
been  at  any  time  made  by  the  said  Capiani  Lincoln  to  the  hbi-lUiiit  ur  Lj« 
agent,  no  reasonable  doubt  can  exist  that  the  sai4l  Lincoln,  who  was  a  man 
of  little  or  no  means.  cunviTted  the  proceeds  of  tlie  cargo,   tVi-ighu  aad 
cliarter,  or  the  greater  part  thenot*,  received  by  him,  amountnig  to  at  kaut 
$1000,  to  purchasi'.  of  saiti  wrecks. 

Fifth.  That  on  or  about  Sundiiy,  the  2d  day  of  May  hu>t,  the  said  CapC. 
Lincoln  left  the  said  schooner  anchored  at  or  near  Sarnlicioei.  witli  only  ibf 
mate  on  board,  and  with  all  of  tlie  crew  of  the  Miid  schooner,  went  ■soiue  KB 
miles  down  the  coast  in  the  nhouner's  l>oat.  tor  the  purfxtee  of  wrecking,  aad 
while  so  absi'itt.  a  s(|uall  from  the  .\urthward  came  up  in  tlie  early  port  of 
tlie  day.  and  ]Kirled  one  of  the  schooners  chains,  and  was  drivnig  bir  ii>- 
wards  the  nhore  dinrtly  on  some  old  wrecks,  when  the  mate,  thithn^;  tlkitdx 
continued  drauiiinLr  lur  remaining  anchor,  and  that  she  would  uiL-vttably  g* 
ashore  in  the  vicinity  of  ilie  old  wn  cks.  ^lij»J)ed  the  remaining  clnun.  aikJ 
succeeded  in  nmniiMj  her  on  a  sni(X)th,  clear  iN-ach,  sustaining  no  injury  to 
said  schooner,  except  the  loss  of  a  few  idieels  of  cojipi.T  from  her  lN)tUHn.aiii 
although  the  mid  iJnrohi  returned  with  his  crew  trum  the  wreckuig  expe- 
dition on  the  evening  of  tlie  same  day,  he  allowed  h«id  schooner  to  rvm.i.-': 
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ashore,  although  only  slightly  grounded^  from  Sunday  until  the  Friday  fol- 
lowing, without  making  nn  etfort  to  relieve  her.  ahhough  she  was  uninjured, 
ond  could  have  been  easily  liovc  oti*  with  a  very  trilling  expense,  and  although 
lie  had  a  sufficient  chain  and  anchor  convenient,  on  hoard  of  the  brig  he 
liad  purchased,  to  enable  him  to  get  her  off,  and  although  he  could  have 
applied  the  said  monies  in  liis  hands,  or  could  have  raised  money  on  the 
■aid  brig  or  barque,  or  by  bottomry  on  said  schooner,  more  than  sufficient  to 
meet  his  expenses  in  getting  her  otF;  That  on  the  said  Friday,  as  the  libel- 
lant  is  informed  and  believes,  the  said  Captain  Lincoln  called  a  survey,  and 
on  the  following  day  (Saturday)  exposed  said  schooner  for  sale  at  auction, 
and  af\cr  considerable  competition  at  said  sale,  the  said  Rogers  bid  her 
in  at  Buch  sale,  at  the  sum  of  $1,750,  and  now  alleges  that  he  thereby  be- 
came the  legal  owner  of  said  schooner,  and  the  libcllant  is  informed  and  be- 
lieves that  the  said  Lincoln  authorized  and  requested  a  person  to  bid  for 
him,  said  Lincoln,  at  said  auction  sale,  tlie  sum  of  $1,700,  or  about  that 
■am,  for  said  schooner,  if  she  could  not  be  purchased  at  a  less  sum  ;  and  tlie 
Ubellant  states  that  no  necessity  existed  for  said  sale,  and  tliat  tlie  same  was 
fraudulent,  collusive,  illegal  and  void,  and  conferred  no  title  whatever  on  the 
aid  Rogers,     That  on  or  about  tlie  third  day  after  the  alleged  purchase  at 
Bid  sale,  the  said  Rogers  hove  otf  the  said  schooner,  with  anchors  and 
chains,  at  a  very  trilling  expense,  not  to  exceed,  as  the  libcllent  believes,  the 
■am  of  $50  or  $100,  and  when  so  hove  oif,  tlie  said  schooner  liad  sustained 
DO  damage  in  her  hull,  spars,  sails,  rigging,  or  other^vi8e,  except  the  Iobb  of 
a  few  sheets  of  copper  otf  her  bottom,  and  a  little  caulking  necessary 
on  her  wales,  and  a  chain  and  anchor.     That  being  supplied  with  this  slight 
amount  of  caulking,  and  one  chain  and  anchor,  she  proceeded  in  a  few  days 
thereafter,  without  any  otlier  repairs,  to  New  Orleans,  a  distance  of  about 
800  or  1000  miles,  and  there  took  in  a  full  airgo  of  corn  and  proceeded  to 
New  York,  where  she  arrived  in  safety  after  a  quick  passage  of  fourteen 
days  in  a  good  and  pound  condition,  on  or  about  the  Gth  day  of  August, 
inatant,  without  receiving  any  rejiairs  except  as  aforesaid.     That  a  full 
eaigo  of  corn,  from  its  dense  weight,  and  liability  to  shif\  and  great  strain  in 
a  vessel  could  not  be  brought,  and  would  not  he  entrusted  m  any  vessel  ex* 
eept  she  were  sound,  staunch,  and  in  good  condition,  and  that,  as  the  libel- 
lant  is  informed  and  believes,  the  said  Rogers  now  values  said  schooner,  at 
tho  sum  of  $3,500,  and  the  libcllant  states  that  it  must  have  been  quite  ap- 
parent to  the  said  Rogers  and  to  the  said  Lincoln,  at  the  time  of  said  pre- 
tended auction  sale,  that  s<iid  schooner  was  in  no  peril  or  danger,  and  no 
necesBity  existed  for  her  sale,  and  that  she  could  have  been  easily  got  off,  as 
the  one  bid  the  sum  of  ^1750.  and  the  other  authorized  a  bid  of  $1700  tor 
nid  schooner,  (50  per  cent  of  her  value  when  safely  in  port)  which  bids 
would  not  have  been  made,  had  any  real  necessity  for  a  sale  existed. 

Sixth.  That  af\er  the  said  sale  the  sidd  Lincoln  continued  his  business  of 
wrecking  at  Vera  Cruz  as  al'oresaid.  and  got  oif  the  said  barque  purchased 
by  him,  and,  as  the  hbellant  is  infonncd  and  believes,  also  purciiased  another 
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stranded  veasci  and  got  her  off.  That  the  said  Lincoln  retained  the  entire 
proceeds  of  said  auction  sale,  as  well  as  the  said  moneys  00  received  at  afore- 
said from  the  sale  of  cargo,  freight  and  charter,  amounting  together  to  at 
least  the  sum  of  83.300,  no  part  of  which  has  ever  heen  received  hy  the  Ubel- 
lant,  or  hy  any  person  for  his  account  although  he  has  paid  for  the  whole  of 
said  outfits  at  Boston,  and  has  paid  said  note  so  given  hy  said  Lincoln  oa 
account  of  the  purchase  money  of  one- half  of  said  schooner,  and  bas  paid 
insurance  and  other  -running  expenses  of  said  schooner  to  the  amoiut  of 
ahout  $300. 

That  the  cargo  shipped  on  joint  account  as  aforesaid  will  harely  reimbum 
the  libellant  for  its  cost,  freight  and  expenses,  and  no  profit  has  or  wOl  be 
made  therein,  and  that  the  only  freight  received  by  the  libellant 
schooner  lef\  Boston,  in  December,  1S46,  was  about  the  sum  of  $60 
at  Galveston  on  account  of  freight,  which  sum  was  credited  to  the  schoooer 
and  the  balance  of  said  freight  from  Boston,  being  the  sum  of  $100,  was  re- 
ceived by  said  Lincoln  for  his  family. 

Seventh.  That  the  libellant  first  heard  of  his  schooner  being  ashore  00  or 
about  the  25th  day  of  May  last,  while  he  was  at  New  Orleans,  but  he  WH 
in  so  critical  a  suite  of  health  that  he  was  unable  to  go  to  Vera  Crax  to 
look  after  his  interests,  and  had  to  leave  for  the  north  on  account  of  his  bid 
health  on  or  about  the  3d  day  of  June  last,  and  that  up  to  the  time  of  tar- 
ing for  the  north  as  aforesaid,  he  had  not  received  any  letter,  ioformatiMii 
or  communication  whatever  from  the  said  Captain  Lincoln,  except  the  said 
letter  of  the  2d  day  of  April  hereinbefore  mentioned.  That  the  said  Captaia 
Lincoln  died  at  Vera  Cruz  on  or  about  the  17th  day  of  July  last. 

Wherefore  the  ]il>ellant  prays  that  process  in  due  form  of  law,  aocordiog 
to  the  course  of  this  Honorable  Court  in  causes  of  Admiralty  and  Maritime 
jurisdiction,  may  issue  against  the  said  schooner  Lucinda  Snow,  her  tadile, 
apparel  and  furniture,  and  that  the  stiid  Stubbs'and  Rogers,  and  all 

other  persons  having  any  interest  in  said  schooner,  may  be  cited  to  appear 
before  this  Honorable  Court  and  to  show  cause  why  possession  of  the  said 
schooner  should  not  be  delivered  to  the  libellant  as  having  full  title  to  the 
possession  thereof,  a^niinst  the  said  Stubbs  and  Rogeii, 

and  that  this  Honorable  Court  would  be  pleased  to  decree  the  said  schoooer 
to  be  delivered  to  the  libellant.  and  that  the  said  Stubbs  and  Rogtrs 
be  decreed  to  pay  unto  the  libellant  all  freight  and  freights  earned  by 
schooner  while  in  their  possession,  or  in  the  possession  of  either  of 
with  damages  and  costs,  and  that  the  libel lants  may  have  such  other 
further  relief  in  the  premises  as  in  law  and  justice  he  may  be  entitled 
receive. 

Alfred  Peabodt. 

Sworn,  &c.,  before  me, 

Jas.  W.  Metcalf,  Clerk. 
Martin  Strong  dt  A.  F.  Smith,  Proctors. 
A.  F.  Smith,  Advocate. 
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No.   80.-*LlBEL  IN   REM   BY  A   MIMOBITY   OWNER  TO   OBTAIN   SBCURITT 
FOR    THE   RETURN    OF  A   VESSEL,   OR   FOR  A   SALE. 

To  the  Honorable  Samuel  R.  Betts,  District  Judge  of  the  United  States 
lor  the  Southern  District  of  New  York : 

The  h'bel  of  A.  B.,  of  the  city  of  New  York,  part  owner  of  the  brig  Packet 
against  the  said  brig,  her  tackle,  apparel  and  furniture,  and  agaipst  all  per. 
•OM  intervening  for  their  interest  therein,  and  especially  against  C.  D.,  part 
owner  of  said  brig,  in  a  cause  of  possession,  civil  and  maritime,  alleges  a* 
follows: 

I\rst.  That  the  libellant  is  the  true  and  lawful  owner  of  one-quarter  of 
Ihe  brig  Packet,  of  the  burthen  of  200  tons,  her  tackle,  apparel  and  furniture, 
aod  boats,  and  the  said  C.  D.  is  the  owner  of  the  remaining  three-quarters 
of  said  brig,  and  no  other  person  is  owner  of  said  vessel  or  any  portion  there- 
of^ and  the  said  brig  is  now  lying  in  the  port  of  Hudson,  in  the  Southern 
District  of  New  York. 

Second.  That  the  said  C.  D.  has  hitherto  acted  as  ship's  husband  of  said 
vessel,  and  has  now  the  possession  thereof,  and  declares  his  intentk>n  of  des- 
pBlnhing  said  vessel  on  a  sealing  voyage  to  the  Pacific  Ocean.  That  the 
Sbellant  has  expressed  to  said  C.  D.  his  dissent  from  said  voyage,  and  has 
leiDoastrated  with  him  on  the  subject,  and  still  dissents  from  the  same,  but 
Ihe  said  C.  D.  persists  in  his  determination  to  send  her  on  said  voyage,  and 
IB  DOW  procuring  her  outfit  and  crew. 

Third.  That  all  and  singular  the  premises  are  true,  and  within  the  Ad- 
miralty ftnd  Maritime  jurisdiction  of  the  United  States  and  of  this  Honor- 
able Court. 

Wherefore  the  libellant  prays  that  process  in  due  form  of  law,  according 
to  the  course  of  this  Honorable  Court  in  cases  of  Admiralty  and  Maritime 
JQiiidietion,  may  issue  against  the  said  vessel,  her  tackle,  apparel,  furniture 
and  boats,  and  that  all  persons  claiming  any  right  in  said  vessel,  and  espe- 
ekUy  the  said  C.  D.,  three-quarters  owner  as  aforesaid,  may  be  cited  to  ap- 
pear and  answer  the  matters  aforesaid,  and  to  show  cause  why  the  said  C. 
D.  should  not  be  restrained  from  sending  the  said  vessel  on  the  said  voyage 
QDlil  good  and  sufficient  security  shall  be  gi?en  in  this  court  to  the  full  value 
of  the  libellant's  interest  in  said  vessel,  her  tackle,  apparel,  furniture  and 
boati^  for  the  safe  return  of  said  vessel  to  the  said  port  of  Hudson,  where  she 
beioiigB,  and  that  this  Honorable  Court  will  be  pleased  to  decree  that  such 
neurity  be  given  or  the  poMyoon  of  said  vessel,  her  tackle,  dbc,  be  delivered 
to  the  libellant,  with  costs,  VSTthat  the  said  vessel  her  tackle,  dx.,  may  be 
•old  ODder  the  direction  of  this  Honorable  Court,  and  the  proceeds  of  soch 
sale  brought  into  this  court,  to  be  divided  according  to  law ;  and  that  the 
fibelkot  may  have  such  other  and  further  relief  in  the  premises  as  in  law 
and  juBtke  he  may  be  entitled  to  receive. 

Sworn,  4m:.,  before  me,  A.  B. 

J.  W.  Nelson,  U.  S.  CommisBioiier« 
E.  J.,  Proctor. 
T.  H.,  Advocate. 

A1 
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No.  81. — A  LIBEL  IN   REM   BY  ▲   PART  OWNER  FOR  A  8ALK  OF  TBK  TBMIL. 

\ Address  and  statement  of  parties  as  in  the  last  precedent — then  proutd] 
—in  a  cauBe  oflicitation  or  partition,  alleges  as  follows : 

Ftrst.  That  he  is  two-fif\hs  owner  of  the  brigantine  Red  Rover,  her  tadde^ 
apparel,  furniture  and  boats ;  that  C.  D.  is  owner  of  two-fifUis  and  E.  F.  is 
owner  of  one-fiflh,  and  is  also  master  of  said  vessel,  and  she  is  now  in  the 
port  of  New  York. 

Second,  That  in  consequence  of  diversity  of  opinion  and  iotereet  in  rda- 
tion  to  the  employment  of  said  vessel,  which  is  irreconcilable,  the  said  owoera 
are  nnable  to  agree  upon  any  voyage  or  business  for  said  vessel.  That  the 
libellant  has  named  a  reasonable  price  for  said  vessel,  at  which  he  is  willing 
to  sell  his  share,  or  buy  the  shares  of  his  co-owners,  but  they  refuse  either  to 
hay  or  sell,  and,  in  consequence  of  their  impracticability  and  ohetinacy,  he  is 
unable  to  sell  to  any  other  person. 

Third,  That  all  and  singular  the  premises  are  true,  and  withm  the  Ad- 
miralty and  Maritime  jurisdiction  of  the  United  States  and  of  thk  Honors 
able  Court. 

Wherefore  the  libellant  prays  that  process  in  due  form  of  law,  aeoordiog 
to  the  course  of  this  Honorable  Court  in  cases  of  Admiralty  and  Maritime 
jurisdiction,  may  iasue  against  the  said  brigantine,  her  tackle,  apparel,  furni- 
ture and  boats,  and  that  all  persons  claiming  any  right  in  said  vevel,  and 
especially  the  said  C.  D.  and  £.  F.,  part  owners  and  master  as  nSanmA 
may  be  cited  to  appear  and  answer  the  matters  aforesaid,  and  that  the  said 
vessel,  her  tackle,  d:c.,  may  be  sold  under  the  direction  of  this  Honorable 
Court,  and  the  proceeds  thereof  brought  into  court  to  be  divided  and  distrib-  ~. 
nted  according  to  law,  and  tliat  the  libellant  may  have  such  other  and  fbr^ 
ther  relief  in  the  premiiics  as  in  law  and  justice  he  may  be  entitled 
receive. 

A.R 

Sworn,  &c.,  before  me, 

Chas.  W.  Newton,  U.  S.  Commissioner. 
E.  B.j  Proctor. 
A.  S.,  Advociitc. 


No.  82. — Libel  in  rem  against  a  domestic  vessel  by  a  sutr  juixxs 

FOR    LABOR   AND   MATERIALS — TO   ENFORCE   A    STATE    LIEN. 

To  the  Honorable  Samuel  R.  Betts,  Judge  of  tlie  District  Court  of  the 
United  States  for  tlie  Southern  District  of  New  York : 

The  libel  ol'  William  Robinson,  of  said  district,  ship  joiner,  against  the 
barque  Richard  Alsop,  (whereof  now  is  or  late  was  mst- 

tcr.)  her  tackle,  apparel  and  furniture,  and  against  all  persons  intervening 
for  their  interest  in  said  barque,  in  a  cause  of  contract,  civil  and  maritime,  si* 
legcb  03  follows : 


PRACTICAL  FORMS.  483 

Firs/.  That  the  said  barque  Richard  Alsop,  is  a  domestic  ship,  and  in 
owned,  or  was,  at  the  time  hereinafter  mentioned,  owned  by  some  per- 
ils who  are  resident  in  the  State  of  New  York,  who  are  to  the  libellant 
^%iiiknown,  but  who,  as  he  is  informed  and  believes,  reside  in  the  city  of  New 
Tork. 

Second.  That  the  said  barque,  in  the  month  of  July  last  being  in  the  port 
«f  New  York,  in  the  district  aforesaid,  the  libellant  furnished  certain  mate- 
rials and  performed  certain  labor  as  a  ship  joiner,  (the  particulars  of  which 
are  mentioned  and  set  forth  in  the  schedule  hereto  annexed.)  towards  the 
altering,  equipping,  and  finishing  the  said  barque,  at  the  request  of  the  said 
maiter,  and  at  the  prices  in  the  said  schedule  mentioned.  That  the  charges 
10  said  account  are  just  and  reasonable,  and  that  said  materials  furnish- 
ed, and  such  ]a]x)r  done  upon  the  said  vessel,  were  necessary  and  proper,  to 
the  altering,  equipping,  and  finishing  the  said  barque. 

TkinU  That  the  said  labor  was  performed  upon  the  said  vessel,  and  that 
nid  materials  so  furnished,  have  gone  into  the  said  barque,  and  have  become 
part  thereof-— and  that  the  amount  of  said  repairs  done,  labor  performed, 
and  materials  furnished,  amount  to  the  sum  of  one  hundred  and  eighty-eight 
dollars  and  seventy-nine  cents,  and  that  the  labor  was  done  and  materials 
Ibmished  upon  the  .credit  of  said  vessel,  as  well  as  of  the  master  and  owners 
thereoil 

J*aitrlh.  That  the  amount  due  for  said  labor  performed  upon  the  said 
renel,  and  such  materials  furnished  to  her,  are,  by  the  law  of  the  State  of 
New  York,  a  lien  upon  the  said  vessel,  her  tackle,  apparel,' and  furniture —  * 
aod  the  said  vessel  is  now  in  the  Southern  Di8tric^of  New  York. 

Fifth.  That  the  libellant  has  repeatedly  requested  the  said  master  to  pay 
him  the  saki  sum  of  one  hundred  and  eighty-eight  dollars  and  seventy-nine 
eeota,  but  that  the  said  master  has  not  paid  the  same,  and  still  neglects  and 
refiiaea  so  to  do,  and  that  the  said  sum  now  remains  entirely  due  and  un- 
paid. 

Si^tth.  That  all  and  singular  the  premises  are  true,  and  within  tlie  Admi- 
ralty and  Maritime  jurisdiction  of  the  United  States,  and  of  this  Honorable 

Court 

Wherefore  the  libellant  prays,  that  process  in  due  form  of  law,  according 
to  the  course  of  this  Honorable  Court  in  cases  of  Admiralty  and  Maritime 
juriadietran,  may  issue  against  the  said  barque,  her  tackle,  apparel  tind  fur-. 
nitare ;  and  that  the  said  master,  and  all  persons  claiming  any  right,  title, 
or  interest  in  the  said  barque,  may  be  cited  to  appear  and  answer  upon  oath 
all  and  singular,  the  matters  aforesaid,  and  that  the  said  vessel  may  be  con- 
demned and  sold  to  pay  the  amount  due  to  the  libellant,  with  interest  and 
coeti,  and  that  the  libellant  may  have  such  other  and  further  relief  as  in  law 
aod  justke  he  may  be  entitled  to  receive. 

William  Robimson. 

Sworn,  d^c. 

Burr  &  Beneoict,  Proctors. 

£•  Blrr,  Advocate. 

{Schedule  :— A  Copy  of  the  BUI  of  Jltms.) 
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No.  83.— Libel  in  personam  by  a  bhip  obamdlsb  aoaucbt  nu 

OWNER   FOR   SUPPLIES — WITH  ATTACHMENT  CLAUSE. 

To  the  Honorable  Samuel  R.  Belts,  Judge  of  the  Distriet  Court  of  the 
United  States  for  the  Southern  District  of  New  York. 

The  libel  of  Geor;ge  W.  duintard*  of  said  Dtetrict.  late  ship  U»Bfcf, 
against  Peter  S.  J.  Talbot,  now  or  late  owner  of  the  schooner  Blaiyt  hi  t 
cause  of  contract,  civil  and  maritime,  alleges  as  fi>Uows : 

First,  That  in  the  month  of  June,  one  thousand  eight  hundred  and  ftilf- 
seven,  said  schooner  then  being  owned  by  the  said  Peter  8.  J.  TalheC,  mi 
lying  in  the  port  of  New  York,  and  under  the  cooimand  of  one  ^HplMi 
Chase,  and  standing  in  need  of  provirions  and  stores — the  libellaat,  at  Iks 
request  of  the  said  master,  furnished  to  and  for  the  use  of  the  said 
the  provisions  and  stores  contained  in  the  schedule  hereto  annexed, 
ing  to  the  sum  of  sixty-eight  dollars  thirty-five  cents,  and  that  the 
furnished  at  the  prices  in  said  schedule  stated. 

Secvnd.  That  said  stores  were  necessary  to  enable  said  schoooer  Id 
finm  her  intended  voyage  or  vojrages,  and  were  furnished  on  the 
the  said  schooner,  as  well  as  of  the  master  and  owners  thereof. 

Third.  That  the  said  owners  have  been  requested  to  pay  the  sakl  li^ 
but  have  hitherto  wholly  neglected  and  refused  to  pay  the  some,  and  iht 
sum  of  seventy-three  dollars  and  thirteen  cents,  including  interest,  m  mm 
justly  due  and  owing  to  the  libellant  for  the  same. 

Fourth.  That  the  libellant  has  been  informed  and  believes  that  Ihi  f»> 
spondent  has  credits  and  effects  in  the  hands  of  Brett  6l  Vose,  of  the  dlf  d 
New  York. 

Fifth,  That  all  and  singular  the  premises  are  true,  and  within  the  Adoi* 
ralty  and  Maritime  jurisdiction  of  the  United  States  and  of  this  Honofsbit 
Court. 

Wherefore  the  libellant  prays,  that  a  warrant  of  arrest  may  issue  agsisrt 
the  said  Peter  S.  J.  Talbot,  and  in  case  he  cannot  be  found,  then  that  \m 
goods  and  chattels  be  attached  to  the  amount  sued  for ;  and  if  sufidnt 
goods  and  chattels  cannot  be  found,  then  that  his  credits  and  etfocts  be  sfr> 
tached  in  the  hands  of  Brett  dt  Vose,  garnishees ;  and  that  he  may  be  n^ 
quired  to  answer  all  the  matters  aforesaid ;  ainl  that  tliis  Honorable  Gout 
would  be  pleased  to  decree  the  payment  of  the  amount  due  to  your  bbeUBat,si 
aforesaid,  with  costs,  and  that  he  may  have  such  other  and  further  refaf  is 
the  premises  as  in  law  and  justice  he  may  be  entitled  to  receive. 

Geobob  W.  QLixTAta. 

Sworn  before  me, 
tliis  23d  Sept.  1848, 

J.  W.  Nelson,  U.  S.  Comm'r. 
Burr  &,  Benedict,  Proctors. 
E.  Burr,  Advocate. 

SCREOCLB : 

[A  Copy  of  the  BiU  of  Jttm$,) 
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lYo*  84. — LntL  nr  rim  aoaii»t  a  btsamboat  for  ecpaibs  aitd  wbartaor^ 

To  the  Honorable  Samuel  R.  Betts,  Judge  of  the  District  Court  of  the 
SoQthern  District  of  New  Yorlc. 

The  libel  of  Maelzaer  Howell,  and  Joseph  E.  Coffee,  of  the  city  of  New 
York,  manu&cturers.  and  doing  business  as  copartners  in  the  said  city,  un- 
der the  name  and  style  of  Howell  &,  Coffee,  against  the  steamboat  Fanny, 
whereof  J.  Latson  is  now  or  late  was  master,  her  tackle  and  furniture,  and 
also  against  all  persons  intervening  for  their  intend  therein,  in  a  cause  of 
eootract,  civil  and  maritime,  alleges  as  follows : 

Fkrsi,  The  said  steamboat  or  vessel  Fanny,  of  the  burthen  of  about  one 
hundred  tons,  belonging  to  the  port  of  New  York,  and  for  some  time  past 
and  DOW  lying  in  the  port  of  New  York,  and,  being  in  need  of  repairs,  the 
nid  libellants  furnished  necessary  materials  for  said  steamboat  or  vessel, 
and  did  necessary  work  and  labor  upon  the  sape  to  make  her  seaworthy, 
wbidi  nid  materials,  and  work  and  labor  are  particularly  mentioned  in  a 
■ehedule  hereunto  annexed,  that  the  same  materials  furnished,  and  work 
and  labor  done  and  performed  by  these  libellantB,  amounts  to  sixty-eeven 
doOan  and  forty-five  cents,  and  also  said  libellants  furnished  a  berth  for 
add  steamboat  to  lie  at  one  of  the  wharves  of  the  said  city  of  New  York, 
the  wharfage  whereof  amounts  to  thirty-eix  dollars,  and  that  all  of  said  ma- 
terads  furnished,  and  work  and  labor  done  and  performed  upon  said  steam* 
boat  or  vessel,  and  said  berth  or  wharfage  were  necessary  for  said  steamboat 
or  TBMel,  and  that  said  work,  labor  and  wharfage  together  amounts  to$113  45. 

8€ee§uU  That  the  master  of  said  steamboat  or  vessel,  and  her  owners, 
have  never  yet  paid  to  these  libellants  said  sums  of  money,  or  either  of 
them,  or  any  part  thereof,  but  have  hitherto  wholly  neglected  and  refused 
«>  to  do^  and  said  steamboat  is  now  in  the  Southern  District  of  New  York. 

7%ird.  That  all  and  singular  the  premises  are  true,  and  within  the  Ad- 
nimhy  and  Maritime  jurisdictbn  of  the  United  States  and  of  this  Honorable 
Gcmrt 

Whereupon  these  libellants  pray,  that  prooess  in  due  form  of  law,  ao- 
coidkig  to  the  course  of  this  Honorable  Court  in  cases  of  Admiralty  and 
Maritime  jurisdfetion,  may  issue  against  the  said  steamboat  Fanny,  her 
taekla,  apparel,  and  furniture,  that  all  persons  claiming  any  right,  title,  or 
imerest  in  the  said  steamboat  or  vessel  may  be  cited  to  appear  and  answer 
eU  and  singular,  the  matters  afbresaki,  and  that  the  said  steamboat  may  be 
eoodemned  and  sold  to  pay  the  demands  and  claims  aforesaid,  with  in- 
terests and  costs,  and  that  the  libellant  may  have  such  other  and  fur- 
ther relief  as  in  law  and  justice  he  may  be  entitled  to  demand. 

Joseph  E.  Coffee, 

Sworn,  d^c.  One  of  the  Firm  of  Howell  &  Coffee. 

D.  E.  Wheeler,  Proctor. 

J.  Q,.  Morton,  Advocate. 

SCHtDOLt: 

(A  dm  ^f  'A«  ^'  eT  Jims.) 
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J^O.  85. — A   LIBEL  IN   REM  AGAINST  THE  SHIP  AND  PBEIGHT  POS  MONEYS 

ADVANCED  TO  PAY  REPAIRS. 

To  the  Honorable  Samuel  R.  Betts,  Judge  of  the  Dktriet  Court  of  the 
United  States  for  the  Southern  District  of  New  York : 

The  libel  of  Hiram  Benner  of  Key  West,  in  the  territory  of  Florida,  mer^ 
chant,  against  the  brig  Joseph  Gorham  of  the  port  of  Charleston,  in  the 
state  of  South  Carolina,  now  lying  in  the  port  of  New  York,  (whereof  John 
Williams  now  is,  or  late  was,  master,)  her  tackle,  apparel,  fumitore  and 
freight,  and  also  against  all  persons  lawfully  intervening  for  their  interest  in 
the  said  brig,  in  a  cause  of  contract,  civil  and  maritime,  alleges  as  ibibws: 

FirsL  That  the  said  brig  Joseph  Corham,  of  the  burthen  of  one  huodi 
and  forty-six  tons,  or  thereabouts,  is  now  owned,  and  was  at  the  time 
inaller  mentioned  owned,  by  some  persons  resident  out  of  the  stale  of  Ne 
York,  who  are  to  the  libellant  unknown,  but  one  of  whom,  as  he  is  i 
and  believes,  resides  in  the  State  of  South  Carolina,  and  the  others  in 
state  of  Connecticut,  and  that  the  said  brig  belongs  to  the  port  of  Charleston*, 
in  the  said  state  of  South  Carolina. 

Second.  That  the  said  brig,  sometime  in  the  early  part  of  June 
from  the  said  port  of  Charleston,  bound  to  the  said  port  of  Key  West,  n 
the  command  of  the  said  John  Williams  as  master.    And  that  io  the 
of  the  said  voyage,  and  sometime  on  or  about  the  twentieth  day  of  June  las^ 
the  said  brig  got  on  shore  on  the  Florida  Reef,  and  suffered  great  damagv. 
That  the  said  brig  was  subsequently  got  off  and  carried  into  Key  Wmi; 
where  it  was  found  that  it  was  necessary  that  she  should  undergo  a  ooone 
of  thorough  and  expensive  repairs  and  be  furnished  with  certain  supplioiui 
order  to  render  her  seaworthy  and  fit  to  go  to  sea. 

Third.  That  the  said  John  Williams,  master  as  aforesaid,  aooordiogly 
went  on  and  repaired  said  brig,  and  purchased  said  supplies,  and  that  the 
expenses  of  such  repairs  and  supplies  necessarily  amounted  to  about  twenty- 
one  hundred  dollars.  That  the  said  master,  not  having  the  funds  to  psyl^'^ 
the  said  repairs  and  supplies,  applied  to  this  libellant  at  Key  West  aforemiJ 
for  a  loan  of  part  of  the  amount  necessary  for  that  purpose.  And  that  ths 
libellant  accordingly  advanced  to  the  said  John  Williams,  for  the  use  of  tlic 
said  brig,  and  on  her  credit  and  that  of  her  said  master  and  owners,  oo  the 
eighth  day  of  July  last,  the  sum  of  sixteen  hundred  and  six  dollars  ami 
seventy-five  cents,  to  be  repaid  to  this  libellant  on  the  arrival  of  the  said  bng 
at  New  York,  (to  which  port  she  was  destined  from  Key  West  aforesaid,) 
and  that  the  said  sum  of  sixteen  hundred  and  six  dollars  and  seventy-five 
cents  was  applied  by  the  said  John  Williams  towards  payment  of  the  ei^ 
repairs  and  supplies. 

Fourth.  That  shortly  after  the  making  of  the  said  adxTince  by  this  bVl- 
lant,  the  said  brig  sailed  from  Key  West  for  the  port  of  New  York,  wheie 
she  arrived  some  two  or  three  days  since.  That  a(\er  her  arrival  at  the  Rhl 
port  of  Now  York  this  libellant  applied  to  the  said  John  Williams,  mastrr  as 
aforesaid,  for  re-payment  of  the  said  amount  so  advanced  by  him  as  afore* 
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ih  the  said  roaster  declined,  on  the  ground  that  he  was  utterly  un- 
do. And  that  the  said  brig  has  now  been  taken  possession  of  by 
:  said  owners,  who  refuses  to  recognize  the  said  debt,  or  make  any 
therefor,  to  the  damage  of  this  libellant  of  the  full  sum  of  sixteeo 
ind  six  dollars  and  seventy-five  cents. 

That  the  said  brig,  on  her  said  voyage  from  Key  West  to  New 
lught  a  cargo  on  freight,  the  whole  or  the  greater  part  of  whkh  is 
oard  of  the  said  brig,  and  the  freight  whereof  is  still  uncollected. 
That  all  and  singular  the  premises  are  true,  and  within  the  admi- 
maritime  jurisdiction  of  the  United  States  and  of  this  Honorable 
iVherefore  the  libellant  prays  that  process  in  due  form  of  law,  ac- 
3  the  course  of  this  Honorable  Court  in  causes  of  admiralty  and 
jurisdiction,  may  issue  against  the  said  brig,  her  tackle,  apparel, 
and  freight,  wheresoever  the  same  shall  be  found,  and  that  all  per- 
ling  any  right,  title,  or  interest  therein  may  be  cited  to  appear  and 
*,  upon  oath,  all  and  singular  the  matters  aforesaid,  and  that  this 
e  Court  would  be  pleased  to  decree  the  payment  of  the  amount  so 
e  libellant,  with  costs,  and  that  the  libellant  may  hare  such  other 
er  relief  as  in  law  and  justice  he  may  be  entitled  to  receive. 

William  Benner. 
,  &c. 
riif  &  HAvms, 

Proctors  for  Libellant. 
IOC  Griffin, 

Advocate  for  Libellant. 


—A   LIBEL   IN    PERSONAM   AGAINST   THE   OWNERS   FOR   SUPPLIES 
ORDERED    BY   THE   MASTER   IN   A    FOREIGN    PORT. 

I  Honorable  Samuel  R.  Betts,  Judge  of  the  District  Court  of  the 
tates  for  the  Southern  District  of  New  York : 
t>e]  of  Simeon  H.  Lewis  and  John  C.  Clapp  of  Boston,  in  the  state 
ichusetts,  grocers,  against  Gilbert  Hatfield  and  James  T.  Bertine 
ite  owners  of  the  brig  or  vessel  called  the  Gulielma  of  New  York, 
e  of  contract,  civil  and  maritime,  alleges  as  follows : 
That  at  various  times  during  the  year  eighteen  hundred  and  forty- 
aid  brig  Gulielma,  then  under  the  command  of  Richard  Smith,  and 
f  the  said  Gilbert  Hatfield  and  James  F.  Bertine,  was  lying  at  Bo»- 
laid,  and  standing  in  need  of  stores,  provisions,  and  other  necessa- 
mbie  her  to  perform  her  intended  voyage  or  voyages,  and  the  libel- 
the  request  of  the  said  master  of  the  sakl  brig,  did  furnish  to  and 
le  of  the  said  brig,  provisions,  stores  and  other  necessaries,  to  enable 
to  perform  her  said  intended  voyage  or  voyages,  to  the  amount  of 
jred  and  tweuty-five  dollars  and  five  cents,  which  said  bill  is  here- 
exed,  signed  and  approved  by  the  said  master;  and  the  said  provi- 
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atom,  stores,  and  other  necessaries  were  fumiilied  oo  the  credit  of  the  sttd 
bHg,  and  the  master  and  owners  thereof. 

Second.  That  the  libellantB  have  repeatedly  requested  die  said  maaler  aod 
the  said  owners  to  pay  them  the  said  sum  of  money  so  doe  the  libelkuilB,  for 
the  provisions,  stores,  and  other  necessaries  so  furnished  as  aforemd,  bat 
that  the  said  master  and  owners  have  hitherto  neglected  and  refuaed  to  pay 
the  same,  and  still  neglect  and  refuse  so  to  do.  And  that  the  earn  of  ooe 
hundred  and  sixty-nine  dollars  and  five  cents,  with  the  interest  an  slili  doe 
to  the  libellant  over  and  above  all  payments  and  dedoctiona. 

Tkird.  That  all  and  singular  the  premises  are  true,  and  within  the  admi- 
ralty and  maritime  jurisdiction  of  the  United  States  aod  of  this  HooofaUs 
Court 

Wherefore  the  libellants  pray,  that  process  in  due  ibrm  of  law,  aetuidiif 
to  the  course  of  this  Honorable  Court  in  causes  of  admiralty  apd  luaiiiiais 
jurisdiction,  may  issue  against  the  said  Gilbert  Hatfield  and  James  F.  Bcr- 
tine,  owners  as  aforesaid,  and  that  they  may  be  required  to  aiMWvr  all  aod 
singular  the  matters  aforesaid,  and  that  this  Honorable  Court  would  bs 
pleased  to  decree  the  payment  of  the  amount  due  as  aforesaid,  with  i 
and  costs,  and  that  the  libellants  may  have  such  other  aod  further  relief 
in  law  and  justice  they  are  entitled  to  receive. 

Simeon  H.  Lewis, 
John  Clapp, 

by  the  Attorney  io  ftct, 

A.B. 

Burr  &.  Benedict,  Proctors. 

E.  C.  Benedict,  Advocate. 

No.  87. — Jurat  by  an  attorney  in  fact. 

Southern  District  of  New  York,  ss, — A.  B.  of  said  district  being  diK.  Ty 

sworn,  says  that  he  is  the  attorney  in  fact  for  the  Hbellants  above 

who  reside  in  Boston,  and  that  the  foregoing  libel  is  true,  aooordiog  to 

best  knowledge  and  belief. 

A.B. 
Sworn  before  me, 

J.  W.  Nelson,  U.  S.  Commissioner. 

Schedule. 
(A  eoyy  of  the  bill  of  Hems.) 


No.  88. — A  libel  in  personam  by  a  butcher  against  the  owvn* 

OP  a  passenger   boat  on  the   HUDSON  RIVER   FOR   SUPPUES  OP  BU^ 
PROM    DAY   TO   DAY. 

To  the  Honorable  Samuel  R.  Betts,  Judge  of  the  District  Court  of  thi 
United  States  in  and  for  the  Southern  District  of  New  York : 
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The  lihcl  of  James  McCur  of  the  city  of  New  York,  butcher,  ngninst  An- 
cram  Livingston  and  Charles  H.  Hedges,  owners  of  the  steamboat  Hudson, 
in  a  cause  of  contract,  civil  and  maritime,  alleges  as  follows:  • 

First,  That  during  the  month  of  January.  February,  March,  April,  May, 
June,  and  July  of  the  year  one  thousand  eight  hundred  and  forty-six,  tho 
said  steamboat,  wliereof  the  said  Livingston  and  Hedges  were  owners,  being 
a  passenger  steamboat,  and  engaged  in  making  tripv  on  the  Hudson  River 
to  and  from  the  ports  of  New  York  and  Hudson,  this  libellant  did  furnish 
meats  from  time  to  time  to  said  steamboat,  at  the  request  of  the  master  there- 
of) a  full  account  of  which  is  contained  in  the  schedule  hereunto  annexed, 
amounting  in  the  whole  to  the  sum  of  one  hundred  and  eighty-eight  dollars 
and  fifleen  cents,  over  and  above  all  credits. 

Second,  That  the  said  meats  were  furnished  for  the  use  of  said  steamboat 
for  the  daily  consumption  of  her  passengers,  officers,  and  crew,  and  were 
oeccssaiy  to  enable  her  properly  to  make  her  said  trips  and  earn  passage 
money. 

Third.  That  although  oHen  requested,  the  said  owners  have  not  paid  the 
iaid  amount,  nor  any  port  thereof,  to  this  libellant,  and  that  the  same  Is  now 
justly  due  him. 

Fourth,  That  all  and  singular  the  premises  arc  true,  and  within  the  ad- 
roiralty  and  maritime  jurisdk;tion  of  the  United  States  and  of  this  Honorable 
Court 

Wherefore  the  libellant  prays  that  a  warrant  of  arrest,  according  to  the 
course  of  this  Honorable  Court  in  cases  of  admiralty  and  maritime  jurisdic- 
tion, may  issue  against  the  said  defendants,  and  that  they  may  be  required 
to  answer  all  and  singular  the  matters  aforesaid,  and  that  this  Honorable 
Court  would  be  pleased  to  decree  the  payment  of  the  amount  so  due  to  tho 
libellants,  with  costs,  and  that  the  libellant  may  have  such  other  and  further 
relief  as  io  law  and  justice  he  may  be  entitled  to  receive. 

J.  McClTB. 

Sworn  before  me  this  day 

of  December,  18t7, 

John  W.  Nelson,  U.  S.  Conunissioncr. 

Buaa  &  Denedict.  Proctors. 
£.  C.  Bbm EDICT,  Advocate. 

ScHEDtTlE. 

{Copy  bill  of  items.) 


No.  89.— ArnoAviT  to  obtain  scxmo.ns. 

Mrig  Lowelly  Captqin  Wim.  Lawrence^  and  Owners^ 

To  BEa:iARD  Glaxcy,  Da. 

To  wages  as  second  mate,  from  July  10, 1843,  to  January  20, 

1844.  at  $20  a  month,  $126  CO 
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Brought  foripord^  %\2%  66 

Credit. 
*      By  one  moDth'a  advance,  $20  00 

Cash  io  Gibraltar,  15  00 

Cash  in  Messina,  30  00 

Hospital  money,  6  months,  1  20  $66  SO 

Balance  due,  $60  46 


SooTwmx  DisTsioT  or  New  Tosk,  ss.  : — 

Bernard  Glancy,  late  mariner  on  board  the  brig  Lowell,  beiqg  di4y 
say*— That  in  July,  1843,  he  shipped  on  board  brig  Lowell,  wbereof  Wi- 
liam  Lawrence  was,  and  ffdll  is  master,  then  lyipg  in  the  port  of  New  Tptk« 
M Mseondmate,  (or  ordinary  toaman^ or maUt  or  cook^ as  tko  emso Msy  ic») 
at  the  wages  of  twenty  dollars  a  month,  to  perform  a  voyage  to  one  or  oiore 
ports  in  the  Mediterranean,  and  back  to  the  United  States,  and  sigiied  the 
usual  shipping  articles  (or  said  voyage,  which  are  retained  by  the  said  ms* 
ter.  That  the  deponent  performed  said  voyage,  and  in  all  rei^iecta  did  kit 
duty  as  such  second  mate,  till  the  arrival  of  said  vessel  in  the  port  of  Paler- 
mo, where,  without  cause,  he  was  turned  ashore  from  said  vessel  by  the 
said  master,  and  prevented  from  performing  the  remainder  of  the  Toyage. 
That  he  returned  to  the  United  States  as  pasKnger  in  another  vesKl,  and 
said  brig  Lowell  arrived  at  the  port  of  New  York  on  the  20th  day  of  Jan*y 
inst.  where  she  now  is.  That  there  is  now  due  to  him,  lor  his 
said  voyage,  a  balance  of  sixty  dollars  and  upwards,  as  shown  by  the 
schedule,  which  is  just  and  true,  which  balance  the  said  master  has 
to  pay. 

Bernaro  Glajict. 
Sworn  Jany.  30th,  1844, 
before  me, 

George  W.  Morton.  U.  S.  ComroiRsioncr. 
( Or  Justice  of  the  Peace^  or  District  Judge,  " 

as  the  case  may  be.) 

No.  90.— Phkliminary  s^lmmons  rou  seaman's  wagei». 

Tu  the  Master  and  Owners  of  the  Brig  Lowell : 

I,  George  W.  Morton,  United  States  Commissioner,  do  hereby  soofiKio 
you  to  be  and  appear  before  me,  at  my  office,  at  the  United  Smtes  Coiir1i> 
in  the  City  Hall,  in  the  City  of  New  York,  on  Uie  31st  day  of  Janovyi 
instant,  at  10  o'clock  in  the  forenoon  of  that  day,  then  and  there  to  dt0f 
cause,  if  any  you  have,  why  process  of  attachment  should  not  issue  IroiB 
the  District  Court  oi'  this  District  against  the  brig  Lowell,  her  tackle,  app- 
rel  and  furniture,  according  to  the  course  of  Admiralty  Courts,  to  ansvtr 
the  claims  of  Bcnmrd  Glancy.  for  mannern  wngcs. 
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Givm  Qoder  my  hand,  this  30th  day  of  Jaouary,  in  the  year  of^w  Lofd 
thouiand  eight  hundred  and  forty-five. 

Ofio.  W.  Morton,  U.  S.  Cooifinflnofier. 
BoRS  dt  Bbnbdict,  Proetort. 


No.  91. — Affidavit  of  service  of  the  summons. 

DUtrietofN.Y.ss.: 

36bn  C.  Magrath,  of  the  City  of  New  York,  clerk,  heing  daly  sworn, 
mf9 — That  on  the  thirteenth  day  of  January,  instant,  he  serred  the  sum- 
aHW^  of  which  the  within  is  a  copy,  by  delivering  the  same  to  the  master 
if  the  trig  Lowel,  therein  named.  (Or  by  leaving  the  same  on  board 
ika  brig  Lowel,  within  named,  with  the  persons  in  charge  thereof  the  mas- 
tv  hdkog  absent  Or,  by  fastening  the  same  in  a  conspieuoos  plaee  on  the 
of  said  vessel,  no  person  being  on  board  in  charge  thereof.) 

J.  C.  Maoratb. 
Swors  January  31, 1844, 
bewre  me, 

Geo.  W.  Morton,  U.  S.  CommiBaioner.  • 


No.  92. — Certificate  of  the  magistrate. 

I  hereby  certify  to  the  Clerk  of  the  District  Court  for  the  Southern  Oi^ 
trfoc  of  New  York,  that  there  is  sufficient  cause  of  complaint  whereon  to 
fond  Admiralty  Process  against  the  brig  Lowell,  her  tackle,  apparel  and 
fomitore,  to  answer  for  the  wages  of  Bernard  Glancy. 

Jaooary  31, 1844. 

Geo.  W.  Morton,  U.  S.  CommisskMier. 


Mo.  03.— *LiBKL  IN  rem  for  seamar's  waobs,  aftrr  preliminary  summons 

BEFORE   A   magistrate. 

To  the  Honorable  Samuel  R.  Betts,  Judge  of  the  District  Court  of  the  Uni- 
ted States  for  the  Southern  District  of  New  York. 

Tlie  libel  of  Bernard  Glancy,  mariner,  formerly  second  mate  of  the  brig 
LowoU,  whereof  Wm.  Lawrence  then  was  and  is  master,  against  the  sakl  brig 
LowoU,  her  tackle,  apparel  and  furniture,  and  against  all  persons  lawfiiHy 
hllii  f  eiiiim  for  their  interest  therein,  in  a  cause  of  wages^  civil  and  mari- 
tiow^  alleges  as  follows : 

FlrwL  That  some  time  in  the  month  of  July,  one  thousand  eight  hundred 
mad  Ibrtf-three,  the  said  vessel  being  in  the  port  of  New  York,  and  bound 
mtm  voyage  thenee  to  one  or  more  ports  in  the  Mediterranean  sea,  and 
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buck  to  the  United  States,  the  said  master,  by  himself  or  his  agent,  did  tliip 
and  hire  the  libellant  to  serve  as  second  mate  on  board  the  said  resseffiif 
the. said  voyage,  at  the  wages  of  twenty  dollars  per  month.  That,  for  the 
due  performance  of  the  said  voyage,  the  libellant  signed  shipping  articleB, 
which  are  now  in  the  possession,  or  under  the  control  of  the  said  master,  and 
which  the  libellant  prays  may  be  produced  to  this  Honorable  Conrt,  for 
further  certainty  in  the  premises,  and  for  the  benefit  of  the  libellant ;  and 
that,  in  pursuance  of  the  said  agreement,  the  libellant  entered  into  the  ser- 
vice of  the  said  brig,  as  such  second  mate,  on  or  about  the  tenth  day  of  the 
month  of  July,  in  the  year  aforesaid. 

Second.  That  the  said  brig  having  taken  on  board  a  cargo.  prooeedH 
therewith,  and  with  the  libellant  on  board,  for  the  port  of  Qibraltar,  wheie 
she  safely  arrived  and  discharged  her  cargo,  and  made  fteight.  That  slie 
proeccded  thence  to  Sardinia  with  certain  specie  on  board,  where  she  selely 
arrivcid ;  and  that  she  proceeded  thence  to  Messina,  where  die  safely  ar- 
rived, and  discharged  the  said  specie,  and  having  taken  on  board  another 
caigo,.she  proceeded  therewith,  and  with  the  libellant  on  board,  for  the  port 
of  Palermo,  where  she  safely  arrived,  and  where  she  completed  her  evgn. 

Third.  That  while  the  said  vessel  was  lying  at  Palermo  afbreaaid,  oo  the 
teath  day  of  December,  1843,  the  sakl  master  unjustly,  and  without  any 
cause,  and  without  the  consent  of  the  libellant,  and  against  his  will,  turned 
him  on  shore,  and  would  not  permit  him  to  perform  the  remainder  of  the 
voyage,  and  the  said  brig  completed  said  voyage,  and  arrived  at  the  poft 
New  York  on  the  29th  day  of  January,  1844,  where  she  now  is. 

Fourth.  That  during  the  whole  time  the  libellant  was  on  board  the  ttid 
brig,  to  wit,  from  the  time  of  his  entering  on  board  thereof^  to  the  time 
his  discharge  therefrom,  he  well  and  faithfully  performed  his  duty  as  sorh 
second  mate,  and  was  obedient  to  all  lawful  commands  of  the  said  master, 
and  the  master  of  the  said  brig,  whereby  he  became  entitled  to  demand 
wages  for  the  whole  voyage  of  said  vessel  till  her  return  to  the  United. 
States  ;  and  at  the  time  of  his  arrival  in  New  York,  there  was  due  to  htm- 
the  sum  of  sixty  dollars  and  upwards,  over  aixl  above  all  just  dedoe— 
tions. 

Fifth.  That  all  and  singular  the  premises  are  true,  and  within  the  Ad — 
miralty  and  Maritime  jurisdiction  of  the  United  States  and  of  this  Honorable 
Court. 

Wherefore  tlie  libellant  prays  that  process  in  due  form  of  law, 
to  the  course  of  this  Honorable  Court  in  cases  of  Admiralty  and 
jurisdu^tion,  may  issue  against  the  said  brig  Lowell,  her  tackle,  apparel  and 
furniture,  and  that  all  persons  claiming  any  right  or  interest  therein,  may  be 
cited  to  appear  and  answer  all  and  singular,  the  matters  aforesaid,  Bod 
that  this  Honorable  Court  would  be  pleased  to  decree  the  payment  of 
wages  aforesaid,  with  costs,  and  that  the  said  vessel  may  be  ooodemoed 
and  sold  to  pay  the  same  i  and  that  the  libellant  may  have  such  other  anl 
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ftmUer  relief  in  the  prenuMs,  a*  in  law  and  juatiee  he  may  be  entitled  lo  f^ 
eeive. 

Bernard  Olawct. 
Swern  January  30th,  1844, 
belbre  me, 

George  W.  Mort<Sn, 

U.  S.  CommJflBbner. 
Burr  &  Benedict,  Proctors  ibr  Lib't 
Borr,  Advocate. 


No.  d4. — Libel  in  rem  bt  a  seaman  for  wages  when  tbe  vessel  has 

LBPT  THE   PORT  WHERE   HIS  VOYAGE   ENDED— OR   IS   ABOUT  TO   LEAVE-— 
IN  WHICH  CASES  IMMEDIATE  PROCESS   MAY   ISSUE  WITHOUT  A  SUMMONS. 

To  the  Honorable  Samuel  R.  BeUs,  Judge  of  the  Distiict  Court  of  the 
United  States  for  the  Southern  District  ol'iNew  York : 
The  libel  of  John  Graham,  of  said  District,  late  seaman  on  boand  the 
■efaoooer  State  Rights,  whereof  Silvanus  Cummings  now  is,  or  lately  wai^ 
inaster,  against  the  said  schooner,  her  tackle,  af^mrel  and  furniture,  and 
against  all  persons  lawfully  intervening  for  their  interest  in  said  schoooefy  in 
of  wages,  civil  and  maritime,  alleges  as  ibUows: 
.  That,  some  time  in  the  month  of  January  last,  saki  schooner,  then 
in  the  port  of  Charleston,  and  bound  on  a  voyage  thence  to  Murfrees- 
boroogh  in  North  Carolina  and  back,  the  said  master,  by  himself  or  hw  agent 
Jnrsd  the  libellant  to  serve  as  seaman  on  board  the  said  vessel  during  tbe 
aaid  vojrage,  at  the  wages  of  sixteen  dollars  per  month,  by  verbal  agreement, 
the  libeUant  having  signed  no  shipping  articles.  That  in  pursuance  of  said 
agraement  the  libellant  entered  on  board  and  into  the  service  of  the  said  ship 
as  snch  seaman,  on  or  about  the  twenty-ninth  day  of  the  said  month  of  Jar 
nnary. 

.^^esfii^.  That  the  said  schooner  having  taken  on  board  a  cargo,  proceeded 
dierewith,  and  with  the  libellant  on  board,  for  Muifreesboroogh,  where  she 
safely  arrived  and  discharged  her  cargo,  and  made  freight  That  having 
taken  on  board  another  cargo,  she  proceeded  therewith,  and  with  the  libel- 
lant on  board,  for  the  port  of  Charleston,  where  siie  safely  arrived  and  dis- 
charged her  cargo,  and  made  freight,  and  her  voyage  ended. 

Third.  That  at  the  request  of  said  master,  the  libellant  continued  on  board 
die  said  schooner,  at  the  wages  aforesaid,  and  the  said  schooner  having  taken 
on  board  another  cargo,  proceeded  therewith,  and  with  the  libellant  on  boards 
lor  the  port  of  Jericho  in  the  state  of  Georgia,  where  she  safely  arrived  and 
discharged  cargo,  and  made  freight.  That  having  taken  on  board  a  cargo 
of  live  oak,  she  proceeded  therewith,  and  with  the  libellant  on  board,  ibr  the 
|MMt  of  Norfolk,  where  she  safely  arrived  and  discharged  a  portkxi  of  her  ear* 
go,  and  made  freight  That  she  proceeded  fVom  thence  with  the  resklue  of 
her  cargo,  and  the  libellant  on  board,  for  the  port  of  Philadelphia,  where  die 
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mMy  arrived  and  disoharged  her  caifo,  tad  made  fte%liL  Itel 
taken  on  board  another  cargo,  the  proceeded  therewith,  and  witli  the  tktk- 
lant  en  board*  for  Che  port  ol'  New  York,  where  she  mMy  arrirvd,  aad  the 
libellant  was  duly  dtacharged  on  the  aeventh  day  of  AnfiMl  kaii  wad  iht 
•aid  fchooner  has  since  made  another  voyage. 

Fourth,  That  during  the  whole  time  he  waa  on  board  of  said  wmmk  la  Ibi 
time  of  his  discharge  therefrom,  he  well  and  fiuihfuily  pertbmed  hli  Jaqr  ee 
such  seaman,  and  was  obedient  lo  all  ktwfni  eommands  of  Iftie  aaii 
and  the  other  officers  of  the  said  schooner,  and  was  entitled  la  ka 
wages  which  were  then  due,  and  amoonled  to  the  sum  of  eighty- 
and  upwards,  over  and  above  all  just  dedoctions. 

Fifth.  That  the  said  schooner  has  left  the  port  of  delivery, 
aoid  voyage  ended,  without  paying  to  the  libellant  the  bnlanee  ol* 
to  him  as  aforesaid, 
.  [Or,thiB^  ifUht  inu. — 

\FiftL  That  the  said  schooner  is  about  to  praoeed  toseabafoa  Iki 
of  ten  days  next  aiVer  the  delivery  of  her  cargo  or  ballaat  ] 

Sisik.  That  all  and  singular  the  premises  are  tme,  and  withift  iIm 
valty  and  maritime  jurisdiction  of  the  United  States  and  of  thia 
Court. 

Wherefore  the  libellant  prays,  that  process  in  due  Am  of  law, 
inf  to  the  course  of  courts  of  Admiralty,  and  of  this  Honorable  Caaf%  in 
emea  of  Admiralty  and  Maritime  juiisdictioo,  may  issue  ajaiaal  iha 
■ehooner,  her  tackle,  apparel  and  furniture,  and  that  all 
right,  title,  or  interest  therein,  may  be  dted  to  appear  and 
all  the  matters  aforesaki,  and  that  this  Honorable  Court  will  be 
decree  the  pa3rment  of  the  wages  aforesaid,  and  with  costs,  and  that  thaaii 
vessel  may  be  condemned  and  sokl  to  pay  the  same,  and  that  the 
may  have  such  other  and  further  relief  in  the  premises  as  in  law  and 
he  may  be  entitled  to  receive. 

Jomi  GaASA^ 

Sworn,  October  5,  1846, 

before  me, 

Alcxamder  GAaoinca, 

U.  S  Comroisaioner. 
Buaa  &  BeaEDicT,  Proctor. 
Buaa,  Advocate. 


No.   95. — A    LIBEL     IN     REM     ANO     IN     PEaSONAJf     BY    8BVBBAL 

AGAINST  A    SHIP,   FREIOHT    AND    MASTEE,   FOB    WAGES  ANtt    SBOBT  Mir 
LOWANCE   OF  BREAD. 

To  the  Honorabb  Samuel  R.  Betts,  Judge  of  the  District  Court  oTths  Csi- 
ted  States  for  the  Southern  District  of  New  York. 

The  Ubel  of  John  C.  Duffie,  Alfred  Sandford,  Alexander  Wibon, 
min  Hoffman,  Robert  Twisn,  and  Charles  M'Carty,  oC  said  dinrict 
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Hmn,  ktt  leaineii  on  board  the  barque  Childe  Harold,  whereoTone  ' 
dwby  now  m^  or  lately  was  master,  against  the  eaid  barque,  her  tackle, 
apparel  and  fomiture,  and  the  freight  due  for  her  cargo,  now  or  lately  ladea 
liMMlb;  alto,  against  all  persons  lawfully  intenrening  for  their  interest  in 
said  vessel,  and  against  Crosby,  master  of  said  Fessel,  in  a  came  of 

wugw^  eivil  and  maritime,  alleges  as  follows : 

Fk^.  That  some  time  in  the  month  of  November,  one  tfaoosand  eight 
Imodrad  and  forty-four,  the  barque  Childe  Harold,  whereof  the  said 
CVoeby  was  master,  then  lying  in  the  port  of  New  York,  and  bound  oo  a 
veyage  from  the  said  port  of  New  York,  to  one  or  more  ports  in  Sooth 
Ameriea,  and  back  to  a  port  of  discharge  in  the  United  States;  the  said 
masler,  by  himself  or  his  agent,  hked  the  libellants,  the  said  Doffie,  Hoff- 
tnao,  WHson,  Sandford,  M'Carthy  and  Twiss,  to  serve  as  seamen,  and  the 
Hbdiant,  Howland,  to  serve  as  an  ordinary  seaman  on  board  sak)  vessel,  for 
mbd  during  the  voyage,  at  and  after  the  rate  of  wages  of  eleven  dollars  per 
month  to  each  of  the  libellants,  except  the  libellant  Howland,  who  was  to 
veeeiTe  the  wages  of  seven  doUars  per  month.  That  for  the  due  perform* 
of  the  said  voyage,  the  libellants  signed  shipping  artkles,  whksh  nrt 
lb  the  possession  or  under  the  control  of  the  master  or  owners  of  the 
said  vessel,  and  which  the  libeUants  pray  may  be  produced  to  this  Hoaor- 
sMn  Coari,  for  further  certainty  in  the  premises,  and  for  the  benefit  of  the 
llidlmtt.  That  in  pursuance  of  the  said  agreement,  the  libellants  entered 
isiof  the  servkse  of  the  said  vessel  as  such  seamen  as  aforesakl,  on  or  about 
ittt  thirteenth  day  of  the  month  of  November,  in  the  year  aforesaid. 
•  SsmmI.  That  the  said  vessel  having  taken  on  board  a  cargo,  proeeeded 
tlMffnwftht  and  with  the  libelkmts  on  boaixl,  for  the  port  of  Callao,  where 
she  safely  arrived,  and  delivered  her  cargo  and  made  iVeight.  That  the 
Mid  'twel  having  taken  ballast  on  board,  proceeded  therewith,  and  with 
the  libellants  on  board,  for  the  port  of  AqoKo,  where  she  safely  arrived. 
That  having  there  taken  on  board  a  cargo,  she  proceeded  therewith,  and 
with  the  libellants  on  board,  for  the  port  of  Arica,  where  she  safoly  arrived, 
and  where  she  took  on  board  some  additional  cargo,  and  proceeded  to  the 
port  of  New  York,  where  she  safely  arrived,  on  or  about  the  4th  day  of 
October  instant,  where  she  now  is,  and  where,  since  the  arrival  of  the  said 
vessel,  the  libellants  have  all  been  duly  ditscharged  from  the  service 
^iherei^ 

jTlirtf.  That  during  the  voyage  from  New  York  to  Callao,  and  for  about 
one  month  and  a*half^  the  libellants  were  on  a  short  allowance  of  good  and 
whoieKKne  ship  bread,  the  bread  whnh  was  furnished  to  the  libellants  be- 
Ifif  mouldy,  rotten  and  wormy,  and  unfit  to  be  eaten ;  and  that  during  all 
tha  Toyage  from  the  port  of  Callao  to  Aqmco,  and  from  thenoe  till  the  re- 
tora  of  the  vessel  to  this  port,  and  for  the  period  of  about  six  months  andf 
»-haIf»  they  were  on  a  short  allowance  of  good  and  wholesome  ship  bread, 
(the  bread  that  was  furnished  to  the  hbellants  being  of  the  same  deacriptkm 
as  that  furnished  for  their  use  on  the  passage  to  Callao^}  the  said  master 
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having  neglected  to  put  oq  board  the  reqnkite  quantity  of  provMOM  for 
the  laid  voyage,  according  to  the  act  of  Congress  in  such  case  made  aod 
pcovided. 

F^rth.  That  during  the  whole  time  the  Ubellants^dJfeA  on  board  fha  mSd 
iwesscl,  they  well  and  faithfully  performed  their  duty  as  such  seatan,  as 
aforesaid,  and  were  obedient  to  all  lawful  commands  of  the  said  master  and 
the  other  officers  of  the  vessel,  whereby  aod  by  reason  of  beiog  pot  en 
such  short  allowance  as  aforesaid,  they  became  entitled  to  demand  fien  the 
said  vessel  as  follows : — The  libellant  Duffie,  for  his  wages  and  short  allev* 
ance,  the  snm  of  one  hundred  and  forty-six  dollars  and  upwards,  and 
of  the  iibellanU  Hoffman,  Wilson,  Sandford,  Twiss,  and  McCarthy,  the 
of  eighty-eight  dollars,  and  to  the  L'bellant  Howland,  the  sum  of 
dollars. 

Fkfih,  That  all  and  singular  the  premises  are  true,  and  within  dw 
miralty  and  Maritime  jurisdiction  of  the  United  States  and  of  this 
Court 

Wherefore  the  libellantB  pray  that  process  in  due  form  of  law, 
to  the  course  of  this  Honorable  Court  in  cases  of  Admiralty  aod 
jarisdiction,  may  issue  against  the  said  barque  Childe  Harold,  her 
apparel  and  furniture,  and  her  freight  aforesaid ;  and  that  the  said 
Crosby,  master  of  the  said  vessel,  and  all  persons  having  any  right,  tttfa^  or 
interest  in  said  barque,  her  tackle,  apparel  and  furniture,  may  be  cksd  to 
appear  and  answer  ail  the  matters  aforesaid,  and  that  this  Honorable  Coart 
would  be  pleased  to  decree  the  payment  of  the  wages  and  short  ailowiBoi 
aforesaid,  with  costs,  and  that  the  said  vessel  may  be  condemned  m^  nU 
to  pay  the  same,  and  that  the  libellanls  may  have  such  other  and  lortiMr 
relief  in  the  premises,  as  in  law  and  justice  they  may  be  entitled  to  recm. 

(Signed  6y  the  LUeHmah,) 

Sworn,  Jcc. 

Burr  &.  Benedict,  Proctors  for  Libellants. 
E.  Burr,  Advocate. 


No.  96. — Libel  in  rem  by  the  seamen  or  a  Chinese  jcnk  rot  waci% 

EXPENSES,  AND  PASSAGE    MONEY    HOME. 

To  the  Honorable  Samuel  R.  Bctts,  Dissrict  Judge  of  tlie  United  StM 
for  the  Southern  District  of  New  York. 

The  libel  of  Hia  Siang,  Ungli,  Lin  Chengsi,  Koesing  Thiane,  Chien  Atiii 
Lim  Akeing,  Kho  per  le,  Lip  hup,  Sim  agu>  Chien  ten  yeng.  Lis  lai,Tui 
Sam  Seng,  Ungtian  yong,  Yer  Achin,  Lim  ale,  Gobun  hap,  Chen  tm, 
Chwa  Ackun,  Lim  tai  Cheng,  Chia  a  soey,  Ong  a  Hiong,  Tan  a  lak,  Cknr 
ate,  Khoto  Sun,  Ung  along,  Sio  a  chiok,  Chinese  mariners  of  the  provioos 
of  Canton,  in  China,  against  the  Chinese  junk  Keying,  her  tackle,  appaicl 
and  furniture,  and  against  all  persons  intervening  for  their  interest  thaviSi 
in  a  cause  of  wages,  cifil  and  maritime,  alleges  as  follows: 
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First.  That  they  were  ahipped  as  mariners  at  Whampoa,  near  Canton, 
in  China,  in  a  certain  veasei  called  a  Chinese  junk,  bearing  the  name 
Keyinf  ,  now  lying  in  the  port  of  New  York,  by  one  Kellet,  who 

— uiuuil  to  be  the  master  thereof,  for  a  voyage  to  Batavia  or  Singapore, 
for  togar  or  opium,  and  then  to  Chusan,  or  any  other  port,  but  the  voyage 
was  to  continue  only  eight  months,  af\er  which  they  were  to  continue  with 
tbe  diip  or  not,  as  they  pleased ;  and  whate? er  port  they  went  to,  they 
were  to  be  sent  back  to  Canton  or  Whampoa  by  the  said  Kellet,  as  master 
of  the  said  vessel,  who  was  to  pay  all  their  expenses  in  such  foreign  ports. 
Thai  they  were  so  shipped  on  the  fourteenth  day  of  September  last,  by  a 
written  contract,  wliich  was  retained  by  said  Kellet 

Seeofui*  That  they  ail  then  entered  on  board  the  said  junk,  and  the  said 
jonk  sailed  from  Whampoa  with  them  on  board  as  the  crew  thereof,  and 
they  continued  on  board,  working  as  such  crew,  until  they  cu'rived  at  New 
York  some  time  since,  and  have  continued  on  board  of  the  said  junk,  as  the 
thereof,  until  the  sixth  day  of  September  instant,  when  they  quit  the 


TkinL  That  the  said  vessel  dkl  not  stop  at  Batavia  nor  Singapore,  nor 
any  cargo  of  sugar  or  opium,  or  other  cargo,  but  they  were  forced 
toeome  in  the  vessel  to  this  port  of  New  York,  and  there  the  voyage  appeared 
le  have  been  for  the  purpose  of  exhibiting  the  junk,  its  fixtures  and  crew, 
enriosty,  and  for  hire,  by  which  the  said  Kellet,  and  those  who  have 
connected  with  him,  have  made  large  sums  of  money. 

That  on  the  voyage  they  were  greatly  dissatisfied,  and  expressed 
•Qcfa  diaatisfactbn  to  the  said  Kellet,  when  they  found  that  they  had  passed 
Jam  and  Singapore,  but  were  forced  by  violence  and  severity,  by  blows 
and  stripes,  to  work  the  junk  on  her  voyage. 

^fth.  That  since  their  arrival  at  New  York,  they  have  become  anxious 
to  fetnm  home  to  China,  where  they  have  families,  and  are  destitute  of  all 
msaos  of  support,  and  of  all  means  of  getting  home  to  China,  and  are  un- 
provided with  clothing  or  necessaries  ibr  resisting  the  weather  of  the  cold 
diniate  of  this  country. 

fiwiA.  That  the  said  junk  is  now  ready  for  sea,  having  been  lately  made 
ready  ibr  that  purpose,  and  is  about  proceeding  on  some  voyage  on  the  high 
seas^  to  these  libellants  unknown,  without  providing  them  with  the  means  of 
rfffBffW^fg  home,  or  of  support  in  the  mean  time,  and  they  are  no  k>nger 
bound  to  continue  with  the  said  junk. 

StpmuJL  That  the  monthly  wages  which  they  were  to  receive  were  at 
tke  Allowing  rates  : — Hia  Siang,  eleven  dollars ;  Sim  agu  and  Ungti,  each 
nine  dollars ;  Ling  Chensi,  Kho  Sing  thiam,  Lia  lai,  Leina  Kung,  Khor  per 
le^  Lip  hap,  Chin  ten  yeng.  Tarn  Sam  seng,  Ungtian  Yong,  Chein  a  tai, 
eMi  eigfat  dollars  a  month ;  and  Yer  a  chin,  Lim  a  lee,  Gtobun  bap,  Cheva 
wm^  Chiva  Achan,  Lim  tai  choog,  Tan  a  lak,  Chta  Assey,  Ong  a  Hiong, 
Chiso  ate,  Khote  sun,  Ung  a  cong,  Sk>  a  chiok,  were  each  to  receive  six 
Uiui^  aB  wbkh  wages  were  due  to  them,  to  be  computed  from  the  time  of 
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Bailing  to  the  sixth  day  of  Bepteinber  iiMlkuit,  only  deducting  three 
wages  in  advance  paid  to  each,  and  the  further  sum  of  twelve  dollw 
since  their  arrival  here,  which  was  for  their  expeoditom  while  hero; 
your  libellant,  Hia  Siang,  receiving  four  moathe  adTunoe  wages  wX 
poa. 

Ei^hih.  That  they  are  severally  entitled  to  wages  froai  the  time  of 
shipping  and  sailing  in  the  said  junk  to  the  last  iDeotiooed  date ;  sod  flhen 
money  sufficient  to  procure  a  passage  back  to  China,  and  to  suppoct  !■  tht 
mean  time,  until  they  can  procure  such  passage,  which  will  eoet  betwuea  — 
and  two  hundred  dollars  for  each  man. 

Nimlh.  That  all  and  singular  the  premwes  are  true,  and  within  the 
ralty  and  maritime  jurisdktion  of  the  United  States  and  of  thk 
Court 

Wherefore  your  libellantB  pray  that  process  in  due  form  of  law,  i 
to  the  course  of  this  Honorable  Court,  in  causes  of  Admiralty  and 
jurisdktion,  may  issue  against  the  said  vessel  the  Chinese  junk  Keying,  ker 
tackle,  apparel  and  furniture,  and  that  all  persons  claiming  any  nght  in  siii 
vessel,  and  especnlly  the  said  Kellet,  may  be  dted  to  appear  and 
tliii  libel,  and  all  the  matters  aforesaid,  and  that  the  said  vessel,  her 
apparel  and  furniture,  may  be  condemned  and  sokl  to  pay  the  amooal 
to  the  libellanti,  with  interest  and  costs,  and  that  the  libelianta  may 
such  other  and  further  relief  in  the  premises  as  in  bw  and  justice  they  9m 
entitled  to  receive. 


(Signed,) 

Ong  Aluong, 
Chew  Ati, 
Khote  Sun, 
Ung  Along, 
Sio  a  Cliiok, 
Hia  Siung, 
Ung  ti, 
Lin  Cheng  Li, 


Chien  Atai, 
Lim  Akeing, 
Kho  per  le, 
Lip  hap, 
^iin  agu, 
Chien  ten  yeng, 
Lia  loi, 

Tarn  Sam  seng, 
Ung  tian  yong, 


Yea  Aehin, 
Lim  Ale, 
Gobun  Hap, 
Chiva  Aan, 
Cliiva  Achan, 
Linitiii  Choog, 
Tan  a  la, 
Cilia  Assey. 


Koefung  Thiam, 

Sworn  Sept  7tli,  1847, 
before  mc, 

Charles  W.  Morton, 

U.  S.  Conunisswner. 
D.  D.  Lord,  Proctor. 
D.  Lord,  Advocate. 


No.  97. — LiBKL  in  PCR80ICAM   AOAINST  All  OWICSR    rOS  TllS  TWO 
SrriA   PAY   PATABLS  TO  THS  CONSUL  OH  DtSCRABaB. 


To  the  Honorable  Samuel  R.  Betts  Judge  of  the  District  Coort  of  d0 
United  States  for  the  Southern  District  of  New  York : 
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The  libel  and  oomplaiot  of  Thoma«  Tucker,  of  ndd  District,  late  mate, 
mod  Wilb'am  Caron,  late  cook  and  steward,  on  board  the  brig  Carolioa 
whereof  Oliver  Jenkins  late  was  master  and  Frederick  J.  Henop,  owner, 
■guost  the  said  Frederick  J.  Henop,  owner  as  aforesaid,  in  a  cause  of  wages, 
einl  and  maritime,  alleges  as  follows : 

FiTMt.  That  some  time  in  the  month  of  February  last  post,  Ihe  said  brig, 
tIltD  lying  in  the  port  of  New  York,  and  bound  on  a  voyage  thence  to  the 
port  of  Liverpool,  and  thence  to  such  ports  or  places  as  the  master  might 
direet,  and  back  to  a  port  of  discharge  in  the  United  States,  the  said  master, 
by  himself  or  his  agent,  hired  the  libeliant,  Thomas  Tucker,  to  serve  as 
mate  on  board  the  said  brig  for  and  during  the  said  voyage,  at  and  ader  the 
rate  of  wages  of  thirty  dollars  per  month ;  and  the  libellant,  William  Car- 
ver, as  cook  and  steward,  for  said  voyage,  at  and  after  the  rate  of  wages  of 
twieoty  doUarB  per  month.  And  that  for  the  due  performance  of  the  saki  voy- 
age the  libeUants  signed  shipping  articles,  which  the  libellants  pray  may  be 
produced  to  this  Honorable  Court  by  the  saki  owner,  for  further  certainty  in 
the  premises,  and  for  the  benefit  of  the  libellants.  And  that  in  pursuance  of 
the  said  contract  the  libellants  entered  into  the  senrice  of  the  said  brig  as 
aftresoid  on  the  seventeenth  day  of  the  said  month  of  February. 

Sm&md.  That  the  said  brig  having  taken  on  board  a  cargo,  proceeded 
therewith,  and  with  the  libellants  on  board,  for  the  port  of  Liverpool,  where 
•he  salely  arrived  and  delivered  her  cargo,  and  made  freight  That  having 
taken  on  board  another  cargo  of  dfvers  goods  and  merchandise,  she  proceeded 
therewith,  and  with  the  libellants  on  board,  for  the  port  of  New  York.  That 
the  saui  brig  leaked  badly  soon  afler  leaving  the  said  port  of  Liverpool, 
whereupon  the  said  master  put  into  the  Cove  of  Cork,  where  the  said  vessel 
waa  flokl,  and  the  libellant,  Thomas  Tucker,  was  discharged  fVom  the  saki 
brig  by  the  said  master,  and  he  proceeded  thence  to  Liverpool,  where  he 
entered  as  a  passenger,  without  wages,  on  board  the  ship  Europe,  bound  for 
New  York,  where  he  arrived  on  the  second  day  of  June  instant  And  your 
libelkuit,  William  Carver,  was  also  discharged  by  the  said  master,  and  re- 
tomed  to  the  port  of  New  York  in  the  bark  Governor  Douglas,  where  he 
arrived  on  the  said  second  day  of  June  instant 

niri.  That  said  brig  was  an  American  vessel  in  the  merchant  service, 
aod  owned  by  a  citizen  or  citizens  of  the  United  States,  and  that  the  libel- 
laota  were  described  in  the  crew  list  of  said  brig  as  American  seamen. 

FurnrtK,  That  at  the  time  the  libellants  were  discharged  from  the  saki  brig 
the  nid  master  did  not  pay  into  the  hands  of  the  libellants,  nor  into  the  hands 
of  the  American  consul  at  that  port,  nor  into  the  hands  of  any  other  person 
for  the  twe  of  the  libellants,  the  three  months  extra  pay,  1^  the  act  of  Con- 
gress in  such  case  made  and  provided,  directed  to  be  paid  to  a  seaman  in  an 
Aaeifcan  vessel  on  his  discharge  in  a  foreign  port 

tifih.  That  libellants  are  each  entitled  to  demand  from  &e  owner  of  the 
said  brig  such  two  month's  extra  pay ;  your  Hbellant,  Thomas  Tucker,  the 
som  of  sixty  dolkurs,  and  your  libellant  WilUam  Carver  the  sum  of  forty 
ddlara. 
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8i»ih.  That  all  and  angolar  the  praniMs  are  true,  and  whhio  the  Atet-  ^ 
lalty  and  Maritime  juriadiction  of  the  United  Statet^  and  oi*  thia  HeaoiaUa  4 
Conrt 

Wherefore  the  libellant  prays,  that  prooen  in  doe  form  of  law, 
to  the  course  of  this  Honorable  Court,  in  canses  of  Admiralty  and 
jurisdiction,  may  issue  against  said  Frederick  J.  Henop^  owner  aa 
that  he  may  be  compelled  to  answer  all  the  matters  aforesaid,  and  that 
Honorable  Court  would  be  pleased  to  decree  the  payment  of  the  extra' 
aforesaid,  and  that  the  libellant  may  have  such  other  and  farther  relief  ii 
remises  as  in  law  and  justice  he  may  be  entitled  to  receive. 
Svrom,  Jcc. 

Thomas  Tcckeb, 
his 

WiLUAM   H   CAaVEB. 

Buaa  &  Beneoict,  Proctors. 
£.  Burr,  Advocate. 


No.  98. — A  LIBEL  iir  rem  by  the  pilot  or  a  propeller  bhoaobd  0 

1110  ON  THE  HUDSON  RTVER,  THE  CHAMPLAIN  CANAL,  AND  LAKB  C 
FOR  WAGES. 

To  the  Honorable  Samuel  R.  Betts,  Judge  of  the  District  Court  of  tlie 
United  States,  for  the  Southern  District  of  New  York : 
The  libel  of  George  Mygatt,  of  said  District,  mariner,  against  the  steaai 
propeller  Pilot,  whereof  David  Fan*  now  is,  or  late  was,  master,  her  eoigioe, 
tackle,  apparel,  and  furniture,  and  against  James  W.  Low  and  Fnoeii 
Dow,  owners  of  said  steam  propeller  Pilot,  and  against  all  persons  intenreo* 
ing  for  their  interest  in  said  boat,  in  a  cause  of  wages,  civil  and  maritiDie, 
alleges  as  follows : 

First.  That  some  time  in  the  month  of  November  last  the  above  DBmnl 
owners  did,  by  themselves  or  their  agents,  hire  the  libellant  to  serve  as  pilot 
on  board  of  such  steam  propeller  as  the  said  owners  should  designate  in  the 
line  of  propellers  running  from  New  York,  on  the  Hudson  river,  and  thence 
by  the  way  of  the  canal  and  Lake  Champiain,  to  St.  Johns  in  Lower  Ca- 
nada, for  the  season  then  next  ensuing,  at  the  usual  and  customary  wtfti) 
and  the  wages  for  which  the  libellant,  in  previous  years,  had  served  as  jfloc, 
being  twenty-five  dollars  per  mouth.  That  in  pursuance  of  such  agiueiwtf. 
the  libellant  first  entered  on  board  and  into  the  servk%  of  the  steam  propdkr 
Phoenix,  one  of  said  line,  as  such  pilot  as  aforesaid,  on  the  thirteenth  day  ^^ 
April  last 

Second,  That  the  Ubellant  continued  on  board  said  boat  PhcMiix,  as  9tA 
pilot,  until  the  tenth  day  of  June  following,  when,  by  the  orders  of  tbetfiil 
owners,  or  their  agent,  he  was  transferred  on  board  the  steam  propeller  Piot, 
another  of  said  line,  and  continued  to  navigate  her  as  pilot,  being  eiigt|0^ 
in  carr}'ing  cargo,  and  towing  boats,  and  earning  freight,  between  the  jkc* 
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md  on  the  river  oforeflaid,  until  the  twenty-fiflh  day  of  November  iastant, 
irbao  the  eeaeon  ended,  and  the  boat  was  laid  ap,  and  the  libcilant  dit- 
eharged. 

Tkird.  That  daring  the  whole  time  the  libellant  was  on  board  the  taid 
MMm  propeller  Pilot,  to  wit,  from  the  time  of  his  entering  on  board  thereof 
to  the  time  of  his  discharge  therefrom,  he  well  and  faithfully  performed  his 
ioty  as  such  pilot  as  aforesaid,  and  was  obedient  to  all  lawful  commands  of 
the  said  master,  whereby  he  became  entitled  to  demand  and  have  of  and 
rram  the  said  boat  Pilot  and  her  owners,  the  sum  of  one  hundred  and  four- 
teen dollars  and  upwards,  over  and  above  all  just  deductions. 

Fimrth.  That  all  and  singular  the  premises  are  true,  and  within  the  Admi- 
ral^ and  maritime  jurisdiction  of  the  United  States,  and  of  this  Honorable 
Coart 

MTherefbre,  the  libellant  prays  that  process  in  due  form  of  law,  according 
to  the  course  of  this  Honorable  Court  in  cases  of  Admiralty  and  maritime 
jurisdiction,  may  issue  against  the  said  steam  propeller  Pilot,  her  taekle,  ap- 
parel and  furniture,  and  that  the  said  owners,  and  all  persons  intervening  for 
their  interest  in  said  boat^  may  be  cited  to  appear  and  answer  all  the  matters 
afiNCsaid,  and  that  the  said  vessel  may  be  condemned  and  sold  to  pay  the 
aforesaid,  and  that  the  libellant  may  have  such  other  and  further  re- 
in law  and  justice  he  may  be  entitled  to  receive. 

George  Mvgatt. 

Sworn,  dbc,  before  me. 

John  W.  Nelson, 

U.  S.  Commissioner. 

BuBR  &>  Benedict,  Proctors. 
E.  C.  Benedict.  Advocate. 


No.  99. — Libel  in  peesonam  by  a  master  against  the  owner  for 

WAGES — uid,  the  form  ante,  page  208. 


No.  100.— Libel  against  owners  for  pilotage. 

To  the  Honorable  Samuel  R.  Betts,  Judge  of  the  District  Court  of  the 
United  States  for  the  Southern  District  of  New  York  : 
The  libel  of  Martin  Gray,  of  said  district,  pilot,  against  Russel  H.  Post, 
Wflliain  Layton,  Noah  Stokeley,  and  Richard  P.  Williams,  now  or  late 
owaera  of  the  ship  Elizabeth  Dennison,  in  a  cause  of  pilotage,  civil  and  ma- 
ritfane,  alleges  as  follows ; 

#W/.  That  sometime  in  the  month  of  July,  A.  D.  1848,  the  said  ship 
then  being  in  the  port  of  N.  Y.,  under  the  command  of  one  Spencer,  the 
«ld  owners  by  themselves,  or  their  agents,  empbyed  the  libellant  to  take  the 
■lid  vesnl  to  sea,  from  the  port  of  N.  Y.,  as  pilot    That  accordingly  the 
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libellant  went  on  board  rooic  cniirge  of  the  miie,  and 

pitot  her  to  sea  on  or  al    it  the  twenty     th  day  of  July  aforaeaid. 

Second.  That  the  libellant  is  a  regi         lilot,  and  did  his  duty  faithfally ! 
aeeording  to  the  best  of  his  ability,  wa  tne  pilot  of  said  vessel,  and  is 
to  the  regular  and  lawful  fees  for  such  i  ervice,  which  amoiiDt  to  the 
of  thirty  dollars  and  sixty-three  cents,  which  sum  the  said  master 
mitted  to  be  due,  and  promised  to  pay  from  time  to  time,  bat  which  Is  i 
due  and  unpaid. 

Third.  That  all  and  singular  the  premises  are  true,  and  within  the  A< 
ndty  and  Maritime  jurisdiction  of  the  United  States  and  of  this 
Court 

Wherefore  the  libellant  prays  that  a  warrant  of  arrest,  in  doe  fbrmm  §f 
law,  according  to  the  practice  and  course  of  this  Honorable  Court,  in 
of  Admiralty  and  Maritime  jurisdiction,  may  issue  against  the  said 
H.  Post,  William  Layton,  Noah  Stokeley,  and  Richard  P.  Williu 
that  they  be  cited  to  appear  and  answer  upon  oath  all  and  singofair  the 
premises  aforesaid,  and  that  this  Honorable  Court  will  be  pleased  to  deerce 
the  payment  of  the  amount  due  to  him  aforesaid,  with  interest  and  oom^ 
and  that  he  may  have  such  other  and  further  relief  as  in  law  and  jonioefo 
may  be  entitled  to  receive. 

Sworn  to  before  me,  this       day 
of  Nov.  1849, 

Charles  W.  Newton, 

U.  S.  Commissioner. 
C.  L.  Benedict,  Proctor. 
£.  C.  Benedict,  Advocate. 


No.  101. — Libel  by  the  holdeb  of  a  bottomry  bond  against  siir. 

FREIGHT  AND  CARGO. 

To  the  Honorable  Samuel  R.  Betts,  Judge  of  the  District  Court  of  ihc 
United  States  for  the  Southern  District  of  New  York  : 

The  libel  of  Charles  C.  Keyser,  of  Pensacola,  in  the  territory  of  FIor»h» 
against  the  brig  Bridgeton,  (whereof  William  A.  Benedict  now  is,  or  IsldT 
was  master  and  part  owner,)  her  tackle,  apparel,  and  furniture,  and  agtiixt 
all  persons  lawfully  intervening  for  their  interest  therein,  in  a  cause  of  bot- 
tomry, civil  and  maritime,  alleges  as  follows : 

First.  That  the  said  brig  Bridgeton,  while  on  a  voyage  from  Laguiii  to 
the  port  of  New  York,  during  the  month  of  August  last,  encountered  ti^ 
vere  storm  and  gale,  which  injured  the  said  brig,  so  that  they  were  dtSfj^ 
to  bear  away  for  Pensacola,  to  refit  the  said  brig,  and  to  procure  repMr^i 
supplies,  and  necessaries  to  enable  the  said  brig  to  perform  her  inteode^ 
voyage  to  New  York.  That  the  said  Wdliam  A.  Benedict  being  astitflf« 
at  Pensacola,  and  being  in  want  of  money  to  pay  for  the  repairs  of  «i^ 
brig  and  fit  her  for  sea,  and  furnish  her  with  provisions  and  other  suppli^ 
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[or  the  proeecution  of  his  iDteoded  voyage,  and  having  no  other 
meam  of  procuring  the  same,  borrowed  from  the  libellant,  with  the  com- 
misann  thereon,  the  sam  of  two  thousand  one  hundred  and  seventy-nine 
doUan  and  eighteen  cents  upon  the  bottomry  and  hypothecation  of  the  said 
hngf  eargOj  and  freight,  and  that  the  said  sum  was  advanced  and  paid  ao- 

Mrdingly. 

iB^eaiuL  That  in  consideration  of  the  said  advance,  and  in  fulfilment  of 
the  agreement  of  bottomry  and  hypothecation  as  aforesaid,  he,  the  said 
William  A.  Benedict,  the  master,  did,  by  a  certain  bond  or  instrument  of 
bottomry  and  hypothecation,  a  copy  of  which  is  hereto  annexed,  bearing 
date  at  Pensacola,  the  seventeenth  day  of  September,  A.  D.  1842,  by  him 
signed  and  duly  executed.,  in  the  presence  of  two  credible  witnesses  who 
have  subscribed  their  names  thereto  as  witnesses  of  the  due  execution 
thereof,  bind  the  said  brig,  the  tackle,  apparel  and  furniture  of  the  same, 
and  also  the  freight  now  due  and  which  might  become  due  hereafter,  to  the 
owners  of  the  said  brig,  for  her  then  present  voyage,  and  also  the  cargo 
then  on  board,  and  about  to  be  put  on  board  said  btig,  as  security  for  the 
payment  of  a  certain  bill  of  exchange  drawn  by  the  said  William  A.  Be- 
■edict  on  John  R.  Tatem,  of  Philadelphia,  payable  at  sight,  for  the  said 
aom  of  twenty-one  hundred  and  seventy-nine  dollars  and  eighteen  centi^  in 
fiivor  of  the  said  libellant,  for  the  said  advance  so  made,  to  repair  and  refit 
the  aid  brig  as  aforesaid ;  and  the  said  master  did  further  agree  in  and  by 
the  said  bond,  that  the  said  brig,  her  tackle,  apparel  and  furniture,  her 
freight  and  cargo,  should  be  at  all  times  liable  and  chargeable  for  the  pay- 
ment of  the  saki  bill  of  exchange  until  the  payment  thereof. 

Third.  That  the  said  bill  of  exchange  having  been  presented  in  due 
time  to  the  sakl  J.  R.  Tatem,  was  not  accepted  nor  paid,  and  was  duly  pro- 
tested on  the  twentieth  day  of  October  instant. 

Fimrth.  That  the  said  sum  of  twenty-one  hundred  and  seventy-nine  dol- 
lars and  eighteen  cents  was  so  advanced  and  pakl  by  the  libeUants  to  the 
said  master,  for  the  purpose  aforesaid,  and  was  necessary  therefor,  and  that 
the  said  brig  eould  not  have  sailed  from  Pensacola,  if  tlie  same  had  not  been 
advanced  and  paid  as  aforesaid  ;  that  the  said  brig,  upon  being  so  repaired, 
proceeded  to  the  port  of  New  York,  where  she  arrived  in  the  present  month 
of  October,  to  wit,  on  the  sixteenth  day  of  the  same  month. 

fyUk.  That  the  hbellaBt  has  not  received  the  aforesaid  sum  of  twenty- 
ope  hundred  and  seventy-nine  dollars  and  eighteen  cents,  though  tlie  same 
hoe  been  demanded  from  the  said  J.  R.  Tatem,  and  the  payment  thereof 
fteqnently  requested  of  the  said  master,  and  that  the  said  bill  of  exchange 
and  the  said  bottomry  and  hypothecation  remain  entirely  unsatisfied,  to  the 
great  damage  of  the  libellant. 

AwfA.  That  all  and  singular  the  premises  are  true,  and  within  the  Admi- 
rahj  and  Maritime  jurisdktioo  of  the  United  States,  and  of  this  Honorable 
CkNirt 

Wherefore  the  Ubellant  prays  that  procesi  in  due  form  of  law,  according 
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to  the  course  of  tliis  Uononble  Court  in  caiet  of  AdmiraUy  mod  liuiliM 
juritdietioD,  may  iasue  agaiost  the  aid  brjg  Biidgetoo,  her  taekk^^pttel 
aad  furaiture,  and  her  freight  and  cargo,  and  that  all  penone  bm§,  or 
pretending  to  have  any  right,  title  or  interest  thereia,  may  be  eiiad  to  i^ 
pear  and  answer  all  and  singular  the  matters  aforesaid,  aind  that  tUiBs* 
norable  Court  would  be  pleased  to  decree  the  pa3rmeot  of  the  amoait  m 
due,  with  interest  and  costs,  and  that  the  said  biig,  her  tackle,  appml  mi 
famiture,  and  freight  and  cargo,  may  be  condemned  to  pay  the  saas}  mi 
thai  the  libellant  may  have  such  other  and  further  relief  as  in  kw  aaiji^ 
tice  he  may  be  entitkd  to  receive. 

Cbablss  C.  Ketsbu 
By  C.  R.  RoBsrr,  his  Att'y. 
Burr  db  Benedict, 

Proctors  tor  Libellaot. 

E.  Burr,  Advocate. 

Southern  District  of  New  York,  mm.  : 

Christopher  R.  Roberts  being  sworn,  says — That  he  is  the  Attoroejr  ia 
Cict  and  agent  of  the  libellant,  Charles  C.  Keyser,  who  resides  at  PeiMMiii* 
That  he  has  read  the  foregoing  libel,  and  knows  the  contents  thereo^^ 
that  the  same  is  true,  to  the  best  of  his  knowledge,  information  and  beM 

C.  R.  RoiuT. 
Subscribed  and  sworn  to  this  28th  day 
of  October,  1842,  before  me, 

George  W.  Morton, 

U.  S.  Commissioner. 

COPT   BOND. 

To  ail  men  to  whom  these  presents  shall  come : 

I,  William  A.  Benedict,  mariner  and  master  of  the  brig  Bridgeton,  oTNew 
York,  of  the  burthen  of  126  51-45th8  tons,  now  at  anchor  in  the  liay  Q^ 
Pensacola,  send  greeting:  Whereas,  I,  the  said  William  A.  Benedict, mii- 
ter  of  the  aforesaid  brig,  now  in  prosecution  of  a  voyage  from  Lagoiit  to 
New  York,  having  put  into  Pensacola  Bay  for  the  purpose  of  making  repun 
and  other  expenses,  have  drawn  a  bill  of  exchange  of  even  date  with  tbert 
presents,  upon  J.  R.  Tatcm,  Esquire,  of  Philadelphia,  for  tlie  sum  of  tm- 
ty-one  hundred  and  seventy-nine  dollars  and  eighteen  cents,  in  &vor  J 
Charles  C.  Keyser,  Esq..  of  Pensacola,  in  the  territory,  of  Florida,  wM 
amount  of  said  bill  of  exchange  was  at  my  request,  and  to  fit  the  said  br^ 
for  going  to  sea,  advanced  and  expended  by  the  said  Charles  C.  Keyiff  ^ 
Now  know  yc,  that  I,  the  said  William  A.  Benedict,  for  and  in  coosidefiti* 
of  the  premises  and  of  one  dollar  in  hand  paid,  by  these  presents,  do  bini 
myself,  my  heirs,  executors,  and  administrators,  and  also  the  ownen  of  tbi 
sakl  brig,  to  tlie  just  and  true  payment  of  the  said  bQl  of  exdumge,  U 
well  as  the  said  brig  Bridgeton,  the  tackle  and  apparel  of  the  same,  tc^gedier 
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lift  freight  now  due,  and  which  may  beebine  due  hereafter  to  the 
I  of  the  aid  brig  Bridgeton  for  her  present  voyage,  and  also  the  oar« 
r  beiDg  OD  board  of  said  brig,  and  about  to  be  put  on  board  of  the 
pledgiqg  and  hypothecating  all  and  singular  the  same  to  the  said 
m  C.  Kejrser,  his  heirs,  executors  and  administrators,  for  the  payment 
of  the  said  bill  of  exchange,  according  to  its  terms  and  tenor.  And 
id  William  A.  Benedict  doth  covenant  with  the  said  Charles  C.  Key- 
ttt  I  am  the  master  of  the  said  brig  Bridgeton,  and  have  authority  to 
I  the  same,  her  freight  and  cargo  as  aforesaid,  and  that  the  same  shall 
times  be  liable  and  chargeable  for  the  payment  of  the  said  bill  of  ex- 
e  until  the  payment  thereof,  according  to  the  true  intent  and  meaning 
se  presents. 

ritoess  whereof,  I  have  hereto  set  my  iiand  and  seal  to  three  bonds  of 
nor  and  date,  one  of  which  being  satisfied,  the  other  is  to  be  null  and 
t  Pensacola,  this  17th  day  of  September,  A.  D.  1842. 

Wm.  Amos  Bbnboict,  [l.  a.] 


H.  F.  Ingrabam. 
William  Liders. 


)2. — Libel  in  rem  against  a  ship  bt  a  consignee  or  goods,  on 

tLL  OF  LADING,  FOR  NOT  DELIVERING  THB  GOODS  IN  GOOD  ORDER. 

the  Honorable  Samuel  R.  Betts,  Judge  of  the  District  Court  of  the 

1  States  ibr  the  Southern  District  of  New  York : 

I  Ubel  of  Herman  Boker,  of  the  city  of  New  York,  merchant,  against 

orw^giaa  brig  or  vessel  called  the  Aurora,  whereof  Cord  Hjorth  was 

master,  her  tackle,  apparel  and  furniture,  and  all  persons  intervening 

or  hiterest  therein,  in  a  cause  of  contract,  civil  and  maritime,  alleges  as 

■: 

H,  That  some  time  in  the  month  March,  one  thousand  eight  hundred 

rty-seven,  Maurice  Harting  shipped  on  board  said  brig,  then  lying  in 

rt  of  Antwerp,  in  the  kingdom  of  Belgium,  and  bound  tn  thi*  ~^-*  aT 

ITork,  in  good  orde-  — **      »-  - 

.  brig  to  the  por 

tder,  eigthyHBcvei 

lialf  dollars  per  I 

to  be  paid  by  the 

m  the  said  maste 

herein  the  sakl  ma  ^  B*%       ^       '^ 

lier  taekle,  appare  <l  E  a  ^  1*  *'^"*^ 

r  of  which  is  hereto  ^Fvi  ^  E  aune, 

smK  That  said  bri^  ||fpiililbrthe 

w  York,  with  the  I  I  §  3^»toen  dollars 

the  twentieth  day  1  8  <^ 

Bt  has  been  at  all  ^  within  the  A4- 

>  receive  the  sakl  a 
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aame  to  pay  the  freight  tlicrcon,  yet  the  nid  master  has  not  yet  deliv^ 
the  nid  loerchandise  to  the  libcHant  in  good  order  and  well  eonditioned ;  ba 
owing  to  the  careieat,  negligent,  and  improper  manner  in  which  the 
merehandise  was  stowed,  and  the  want  of  proper  care  on  the  part  of  the 
master,  his  ofRcers  and  crew,  and  persons  employed  by  him  or  them,  aqd 
reason  of  permitting  the  passengers  and  other  persons  to  throw  water 
filth  on  and  among  the  cargo,  and  on  a  false  aikl  open  deck,  the 
through  upon  the  said  cargo  and  damaged  seventeen  packagee 
cutlery  and  other  hardware  and  iron  goods,  greatly,  whereby  the 
has  sustained  damage  to  the  amount  of  twelve  hundred  dollars. 

Third,  That  said  brig  is  a  foreign  vessel,  and  is  taking  in  caigo,  and 
about  to  leave  this  port  and  tlie  United  States,  and  the  said  master  has 
fused,  and  refuses,  to  pay  said  damage  and  to  deliver  said  merehandin  ^    -^q 
good  order,  so  that  the  libellant  will  be  without  remedy  unless  by  proeeedi 
against  said  vessel,  her  tackle,  apparel  and  furniture. 

Fourlh,  That  all  and  singular  the  premises  are  true,  and  within  the 
ralty  and  maritime  jurisdiction  of  the  United  States  and  of  ih 
Court 

Wherefore  the  libellant  prays  that  process  in  due  form  of  law, 
to  the  course  of  this  court  in  cases  of  admiralty  and  maritime 
may  issue  against  the  said  roaster  and  against  the  said  brig,  her  tackle, 
parol,  and  furniture,  and  that  all  persons  claiming  any  interest  therein 
be  cited  to  appear  and  answer,  all  and  singular  the  matters  aforesaid, 
that  this  Honorable  Court  would  be  pleased  to  decree  the  payment  of  the 
damages  aforesaid,  with  costs,  and  that  the  said  vessel  may  be  eoodenuiei/ 
and  sold  to  pay  tlie  same,  and  that  the  libellant  may  have  such  other  mad 
further  relief  in  the  premises  act  in  law  and  justice  he  may  be  entitU  lo 
receive. 

HcRMA.x  Bout. 
Sworn  to  l>efore  mc,  this 
10th  June,  1847, 

J.  W.  Nelson,  U.  S.  Commissioner. 
BrRR,  Bknedict  &  Becbe,  Proctors. 
Benedict,  Advocate. 

(Annex  a  Copy  of  the  Bill  of  Lading.) 


It 


No.   103. — A  LIBEL   IN    PERSONAM   AGAINST  A  CONSIGNEE   FOR    rRCICHT  OJ 

BILL   OF    LADING. 

To  the  Honorable  Samuel  R.  Bctts,  Judge  of  the  District  Court  of  th* 
United  States  for  the  Southern  District  of  New  York: 

Tht  libel  of  A.  F.  Jenness,  William  Chase  and  Edward  Lcavitt,  coin- 
posing  the  fiim  of  Jenness,  Chase  &  Co.j  oiaTiers  of  the  bark  Ranger,  ber 
tackle,  apparel,  and  furniture,  against  Christopher  R.  Robert  and  Howell 
L.  Williams,  composing  tlic  firm  of  Robert  &,  Williams,  of  tlie  city  of  New 
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erchaots,  in  a  cause  of  contract,  civil  and  Hiaritime,  alleges  as 

That  they  were,  at  the  times  hereinaRer  mentioiied,  and  still  arct 
\n  of  the  bark  Ranger,  and  that  Woodbury  Dyer  was  then  the 
lereof. 

f.  That  some  time  in  the  month  of  May  last,  the  said  hark,  then 
the  port  of  Cardenas,  and  destined  on  a  voyage  thence  to  the  port  of 
rk,  A.  B.  shipped  on  board  the  said  vessel  twenty  hogsheads  ol*  sugar, 
nd  contents  unknown,  to  be  therein  carried  from  the  said  port  of 
i  to  the  port  of  New  York,  and  there  to  be  delivered,  the  dangers 
u  ody  excepted,  in  like  good  order  as  they  were  received,  to  the 
ts,  Robert  6c  Williams,  or  to  their  assigns,  he  or  they  paying  freight 
une  at  the  rate  of  four  dollars  and  fifty  cents  per  hogshead,  without 
and  average  accustomed.  And,  accordingly,  the  sakl  master,  at  the 
!ardenas,  on  the  sixteenth  day  of  May,  one  thousand  eight  hundred 
-nine,  affirmed  to  the  usual  bills  of  lading,  and  delivered  the  same 
ippers  of  said  cargo,  a  copy  of  whk;h  bill  of  lading  is  hereto  annexed, 
'  Schedule  A." 

That  in  the  same  month  said  A.  B.  also  shipped  on  board  the  said 
he  same  voyage,  eighty  hogsheads  of  Muscavado  sugar  and  seven- 
ogsheads  of  molasses,  on  deck,  weight  and  contents  unknown,  to  be 
lelivered  at  the  port  of  New  York  to  the  respondents,  or  to  their 
IB  or  they  paying  freight  for  the  same  at  the  rate  of  four  dollars  and 
ive  cents  (or  each  hogshead  of  sugar,  and  two  dollars  and  fifty  cents 
me  hundred  and  ten  gallons,  gross  custom  house  guage  of  the  casks 
,  of  molasses,  in  New  York,  without  primage  and  average  accus- 
Aod  the  said  master,  on  the  seventeenth  day  of  May,  signed  the 
s  of  lading,  and  delivered  the  same  to  the  shippers^  a  copy  of  which 
reto  annexed,  marked  ^  Schedule  B." 

.  That  soon  af\er  the  said  bark,  with  the  said  cargo  on  board,  set 
Cardenas  for  New  York,  and  there  in  due  time  safely  arrived,  and 
lugar  and  molasses  were  duly  delivered  to  the  said  Robert  db  Wil- 
i  were  by  them  accepted  and  received. 

That  by  reason  of  the  premises,  the  sakl  Robert  db  Williams  be- 
tnd  to  pay  to  these  libellants  the  freight  for  the  said  merchandise, 
loonted  in  the  whole  to  the  sum  of  seven  hundred  and  eighteen 
id  twenty-seven  cents,  as  is  more  partwularly  set  forth  in  the  sched- 
>  annexed,  marked  C. 

That  the  said  Robert  db  Williams,  notwithstanding  they  have 
and  received  the  said  mercnandise,  and  that  in  like  good  order  and 
as  it  was  shipped,  have  refused  to  pay  the  fre^t  for  the  same, 
ofien  thereto  requested ;  and  there  is  now  due  the  libellants  for  the 
I  said  merchandise,  the  sum  of  seven  hundred  and  eighteen  dollars 
tynnven  cents,  with  interest. 
k.  That  all  and  singular  the  premises  are  true,  and  within  the  A4- 
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mifalty  and  Maritime  jurisdietioa  of  the  I  umiDa  ohum  mn  of  tlui 
alile  CoarL 

Wherefore  the  libellant  prayi,  that  a  citation  in  doe  form  of  law, 
to  the  coarse  of  this  Honorahle  Court  in  cases  of  Admiralty  and 
jurisdiction,  may  issue  against  the  said  Robert  dt  Williams^  and  they  he 
to  appear  and  answer  npon  oath,  all  and  singolar,  the  matters  afbresaidf 
that  this  Honorable  Court  would  be  pleased  to  decree  payment  of  th« 
aforesaid,  with  interest  and  costs,  and  that  the  Kbelknts  may  have  ooch 
and  further  relief  in  the  premises  as  in  law  and  justice  they  may  be 
to  receive. 

A.  F.  JBHNBSa..^^ 

Sworn,  July  8, 1849, 
before  me, 
J.  W.  Nelson, 

U.  S.  Commissioner. 
C.  A.  Benedict,  Proctor. 
£.  C.  Benedict,  Advocate. 

SehedmU  A. 

Shipped  in  good  order  and  condition,  by  on  board  the 

bark  called  the  Ranger,  whereof  Dyer  is  master,  now  lying  at  the  port  of 
Cardenas  and  bound  for  New  York,  To  say,  twenty  bbda  so- 
Union.      S^)  ^^^  33,219  Ibs  nett,  being  marked  and  numbered  as  is  the 
No.  1-^    margin,  and  are  to  be  delivered  in  the  like  order  and  coodilios 
at  the  port  of  New  York,  the  dangers  of  the  sea  only  exeqUed 
unto  Messrs.  Robert  &  Williams,  or  to  their  assigns,  he  or  they  paying  (re^< 
for  the  said,  four  dollars  and  fif\y  cents  per  each  hhd.,  without  prinogeaod 
average  accuRtomed.    In  witness  whereof  the  master  or  purser  of  thc«J 
vessel  hath  affirmed  to  four  bills  of  lading,  all  of  this  tenor  and  date,  ooeoT 
which  being  accomplished  the  others  to  stand  void. 
Dated  in  Cardenas,  the  16th  day  of  May,  1849. 

WoooBCBT  Dm- 

Schedule  B. 
Shipped,  in  good  order  and  well  conditioned,  by  iniv 

upon  the  good  bark  called  the  Rcmger,  whereof  Woodbury  Dyer  is  m^i 
for  this  present  voyage,  and  now  lying  in  the  port  of  Cardenas,  and  bov^ 
for  New  York,  eighty  hhds.  of  Muscovado  sugars,  containing  one  horii*" 
and  eighteen  thousand  six  hundred  and  twenty-six  pounds,  nett 

Seventy-nine  hhds.  of  molasses,  containing  eleven  thoQV 

_      three  hundred  and  seventy-four  gallons,  of  which  seventy-fllB^ 

80  hhds.  of  hhds,  are  on  deck,  being  marked  and  numbered  as  in  the  wvtf^ 

79hhi^^^  and  to  be  delivered  in  the  like  good  order  and  oooditioo  at^ 

deck.      aforesakl  port  of  New  York,  all  and  every  the  dangers  and  tea. 

dents  of  seas  and  navigation  of  whatever  nature  or  land  tiffff^ 

unto  Messrs.  Robert  &.  Williams,  or  to  their  assigns,  he  or  they  p^T"^ 

freight  for  the  said  goods  four  dollars  and  seventy-five  cents  per  eadi  bM* 
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ofngar,  and  two  dollan  and  fifty  cents  per  eadi  one  handred  and  ten  gal- 
lons, gross  custom  house  guage,  of  the  casks  delivered  of  molasses  in  New 
York,  without  primage  and  average  accustomed.  In  witness  whereof  the 
master  or  purser  of  the  said  bark  has  affirmed  to  three  bills  of  lading,  all  of 
thk  tenor  and  date,  one  of  which  being  accomplished  the  other  to  stand 
▼Old. 

Dated  in  Cardenas,  the  17th  May,  1849. 

Weight  and  contents  unknown. 

Woodbury  Dter. 

Schedule  C. 
Messrs.  Robert  db  Williams, 

To  Bark  Ranger  Dr. 

To  Freight  from  Cardenas, 

20  hhds.  Sugar      .        .        .        .        at  $4  50     $  90  00 

Unkm.  80    "  " 4  75        380  00 

^  ^  79    "     Molasses,  10,924  galls,  gross 

guage  casks,  at  ^  50  pr.  110  galls.  248  27 

$718  27 
AVw  r^rk,  June  19,  1849. 


No.  104. — Libel  in  personam  on  a  charter  party  against  the 

CHARTERER  FOR  CHARTER  MONEY. 

c  To  the  Honorable  Samuel  R.  Betts,  Judge  of  the  Distrkt  Court  of  the 
United  States  for  the  Southern  District  of  New  York : 

The  libel  of  Henry  M.  Allen,  master,  part  owner,  and  agent  of  the  brig 
Joaepfaus  of  Mattapoisetts  against  George  Whitaker  of  the  city  of  New  York, 
merehant,  in  a  cause  of  contract,  civil  and  maritime,  alleges  as  follows : 

Firsl,  That  some  time  in  the  month  of  March,  one  thousand  eight  hun- 
dred and  ibrty-five,  the  said  brig  being  then  in  the  port  of  New  York,  the 

ad  Ubeliant  made  and  concluded  with  the  respondent,  a  charter  party,  (a 
of  wfuch  is  hereto  annexed,  and  to  which  the  libellant  craves  leave  to 
r,)  bearing  date  the  tenth  day  of  March,  in  the  year  aforesaid,  by  which 
the  Nbellant,  for  and  in  consideratbn  of  the  covenants  and  agreements,  there- 
inafter mentioned,  to  be  kept  and  performed  by  tlie  said  respondent,  did  cove- 
oaot  and  agree  on  the  freighting  and  chartering  of  the  said  brig  unto  the 
wald  reqiondent  for  a  voyage  from  the  port  of  New  York  to  Antigua,  La 
GiMqrra,  and  Puerto  Cabello,  and  back  to  New  York,  on  the  terms  in  the 
flttd  charter  party  mentioned,  that  is  to  say, 

lit  The  saki  libellant  engaged  that  the  said  brig,  in  and  during  the  said 
TOjage,  dwuld  be  kept  tight,  staunch,  well  fitted,  tackled,  and  provkied  with 
erery  requisite,  and  with  men  and  proviswns  for  such  a  voyage. 
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2nd.  The  said  Ubellant  engaged  that  the  whole  of  the  said  brig,  (vrith 
exception  of  the  cahiD,  and  the  necessary  room  for  the  aocoromodatiaii  offer  'j 
crew  and  the  stowage  of  the  sails,  cables  and  proviskms,)  should  be  it  Ht.  "1 
■ok  use  and  disposal  of  the  said  respondent  during  the  Yoyngt 
And  that  no  goods  or  merchandise  whatever  should  be  laden  on  bosrd 
erwise  than  for  the  respondent,  or  his  agent,  without  his  consent,  on 
forfeiture  of  the  amount  of  freight  agreed  upon  for  the  same. 

3d.  The  Ubellant  further  engaged  to  take  and  receive  on  board  the 
brig,  during  the  aforesaid  voyage,  all  such  lawful  goods  and  merchaodk^ 
the  said  respondent  or  his  agent  might  think  proper  to  ship. 

Second.  That,  among  other  things,  it  was  by  the  said  charter  party 
nanted  and  agreed  that  the  said  respondent,  for  and  in  eonsideratioii  oT  th& 
covenants  and  agreements  to  be  kept  and  performed  by  the  said  libdlttii; 
chartered  and  hired  the  said  brig  on  the  terms  following,  therein  mentiooe^ 
that  is  to  say, 

1st.  The  said  respondent  engaged  to  provide  and  furnish  to  the  sudtxY 
the  necssary  cargoes  or  ballast  for  her  lading  at  the  several  ports  Bfdnaii 
2nd.  Th^said  respondent  further  engaged  to  pay  to  the  said  libeOsot,or 
his  agent,  for  the  charter  or  freight  of  the  said  brig  during  the  voyage  tSon- 
said,  in  the  manner  therein  following,  that  is  to  say, 

Five  hundred  and  ten  (510)  dollars  per  calendar  month  fbresefatii 
every  month,  and  pro  rata  for  any  unexjured  month  that  said  vessel  wi^ 
be  employed,  payable  in  current  money  of  the  United  States,  also  tops/ •! 
the  brig's  foreign  port  charges,  lighterage  and  pik>tage. 

The  master  to  have  what  money  he  might  require  in  foreign  porli  (k 
disbursements,  and  the  balsu[ice  payable  on  discharge  of  the  cargo  in  Nev 
York. 

Third.  And  the  Ubellant  further  alleges  and  propounds,  that  allerwanlii 
to  wit,  on  the  twentieth  day  of  March,  in  the  year  aforesaid,  at  the  said  port 
of  New  York,  the  said  brig  being  then  and  there  tight,  staunch,  well  Sued, 
tackled,  and  provided  with  every  requisite,  and  with  men  and  provisiooi  s^ 
cessary  for  such  a  voyage  as  in  said  charter  party  mentioned,  the  said  IM- 
lant  and  R.  Gray,  master  of  the  brig  aforesaid,  loaded  and  received  M 
board  of  the  said  brig,  a  full  cargo  of  lawful  goods,  with  whkh  the  ^ 
master  inunediately  set  sail  and  proceeded  to  the  port  of  Antigua  tfti^ 
said,  where  being  aflerwards,  to  wit,  on  the  third  day  of  April,  in  the  ycv 
aforesaid,  arrived,  the  said  master  then  and  there  made  a  delivery  of  ff^ 
part  of  said  cargo  as  was  destined  for  Antigua  aforesaid,  to  the  ageof 
consignees  of  the  said  respondent. 

Fourth,  That  the  said  master  aflerwards,  to  wit,  on  the  twelfUi  day " 
April,  in  \he  year  aforesaid,  set  sail  and  proceeded  from  the  said  portoTAo' 
tigua  to  the  port  of  La  Guayra  aforesaid,  where  being  afterwards  arrivedi 
to  wit,  on  the  sixteenth  day  of  April,  in  the  year  aforesaid,  the  said  aif^ 
then  and  tliere  made  a  delivery  of  such  part  of  said  cargo  as  was  defCio^ 
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ayra  afoFesaid,  and  aloo  took,  loaded,  and  received  on  board  of  said 

tiundred  bags  of  coffee,  to  be  conveyed  to  New  York. 

That  the  said  master  aflerwards,  to  wit,  on  the  twenty-fiflh  day  of 

iie  year  aforesaid,  set  sail  and  proceeded  from  the  port  of  La  Oaayra 

to  the  port  of  Puerto  Cabello  aforesaid,  where  being  afterwards, 

the  twenty-sixth  day  of  April,  in  the  year  aforesaid,  arrived,  the 

er  then  and  there  made  a  delivery  of  the  articles  and  residue  of  the 

ard  cargo,  and  afterwards,  to  wit,  on  the  sixth  day  of  May^  in  the 

eaaid,  at  Puerto  Cabello  aforesaid,  took  on  board  the  saki  brig  a 

irgo  of  lawful  goods,  with  which  the  said  master  set  sail  and  pro- 

Ibe  port  of  New  York  aforesaid,  where  he  afterwards,  to  wit,  on 

ty-aecond  day  of  May,  one  thousand  eight  hundred  and  forty-five, 

ind  dehvered  said  homeward  cargo  to  the  said  respondent  or  his 

said  port. 

That  the  libellant  has  always  since  the  making  of  the  said  char- 
,  well  and  truly  performed  and  kept  all  and  singular  the  covenants 
rtakings  on  his  part,  according  to  the  said  charter  party,  to  be  per- 
nd  kept,  but  the  said  respondent  has  not  Well  and  truly  performed, 
all  and  singukr  the  covenants  and  undertakings  on  his  part,  a^ 
D  the  said  charter  party,  to  be  performed,  and  kept  as  is  hereinafter 
ticularly  propounded. 

I.  That  on  the  discharge  of  the  said  homeward  cargo  at  the  port 
fork  aforesaid,  the  sum  of  one  thousand  two  hundred  and  forty-one 
id  upwards,  for  freight,  foreign  port  charges,  lighterage,  and  pilots 
sr  deducting  dollars  received  by  said  master  in 

orts  for  disbursements,)  became  and  was  due  and  payable  from  the 
ondent  to  the  libellant,  according  to  the  said  charter  party  and  the 
Qt  of  the  said  respondent,  as  is  alleged  in  the  second  article  of  this 

u  That  the  said  respondent  has  paid  to  the  libellant  the  sum  of  six 
and  forty-one  dollars  on  account  of  the  said  charter,  and  no  more, 
not  pak)  a  balance  of  six  hundred  dollars  due  thereon,  from  the 
nt  to  the  libellant,  on  the  discharge  of  the  said  cargo  at  the  saki 
few  York,  although  often  requested  thereto,  and  now  utterly  ne- 
d  refuses  so  to  do,  to  the  damage  of  the  said  libellant,  the  full  sum 
hundred  and  twenty- five  dollars  and  upwards. 
That  all  and  singulcu*  the  premises  are  true,  and  within  the  admi- 
I  maritime  jurisdiction  of  the  United  States  and  of  this  Honorable 

slbre  the  libellants  pray,  that  a  warrant  of  arrest,  according  to  the 
r  this  Honorable  Court  in  cases  of  admiralty  and  maritime  jnrii- 
oay  issue  against  the  said  respondent,  and  he  be  cited  to  appear 
wer  upon  oath  all  and  singular  the  matters  so  particularly  pro- 
,  and  that  this  Honorable  Court  would  be  pleased  to  decree  the 
of  the  damages  aforesaid,  with  costs,  and  that  the  libellants  may 
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liave  such  other  and  further  relief  as  id  few  and  juitioe  they  are  entkkd 
receive. 

Hbmbt  M.  Allu. 
Sworn  this       day  of  July,  1849, 
before  me, 

George  W.  Morton, 

U.  S.  CommiaBioner. 
Charleb  L.  Benedict,  Proctor. 
£.  C.  Benedict,  Advocate. 


No.  105. — Libel  in   rem  and  in   personam  against  a  TseasL  ans 

OWNER   OR   A  charter   PARTY  FOR  TOE  VIOLATION   OF  THE   CBARTEB. 

To  the  Honorable  Samuel  R.  Betts,  Judge  of  the  District  Court  of  tht 
United  States  within  and  for  the  Southern  District  of  New  York: 

The  libel  of  William  Doughty,  of  the  city  of  Washington,  in  the  dirtnBl 
of  Columbia,  against  the  schooner  William  Seymour,  of  New  York,  her 
tackle,  appiirel  and  furniture,  and  against  Walter  Carpenter,  and  aUpcmai 
lawfully  intervening  for  their  interest  in  the  said  sehooner,  in  a  eanae  ofafr 
tract,  civil  and  maritime,  alleges  aB  foUows: 

First.  That  the  said  Walter  Carpenter  having,  on  the  axth  day  of  Ja- 
nuary, one  thousand  eight  hundred  and  forty-one,  as  master  and  owner  tf 
the  schooner  William  Seymour,  of  New  York,  of  the  burthen  of  127 
or  thereaboutn,  then  lying  in  the  harbor  of  New  York,  chartered  the 
vessel  unto  the  libcllant,  for  a  vo>'age  from  the  port  of  New  York,  to 
landing  or  landings  in  Atachapala  bay,  or  waters  emptying  into  the 
as  the  libellant  mujr\\i  designate — there  to  take  on  board  a  full  eai^go  of  kit 
oak  timber,  and  return  to  the  navy  yard,  at  Brooklyn,  New  York,  in  tki 
port  and  harbor  of  New  York,  on  the  following  terms,  that  is  to  say :  FinH- 
The  said  Walter  Carpenter  engaged  that  the  said  vessel,  during  said  voy- 
age, should  he  kept  tight,  staunch,  well  fitted,  tackled  and  |Krovkled  widi 
every  requisite,  and  with  men  and  provisbns  necessary  for  such 
Second— That  the  whole  of  said  vessel,  with  the  eiceptioo  of  the 
and  the  necessary  room  for  the  accommodation  of  the  crew,  and  of  the 
cables  and  provisions,  should  be  at  the  sole  use  and  disposal  of  the 
during  the  voyage  aforesaid.  Third— That  he  would  take  and 
board  the  said  vessel,  during  the  aforesaid  voyage,  all  such  lawful 
and  merchandize  as  the  libellant  or  his  agent  might  think  proper  to 
excepting  lime,  and  all  other  extra  hazardous  artkles;  and  a  gac^  of 
not  exceeding  twelve  in  number,  and  to  find  them  in  good,  wbolesooM 
visions,  one  of  whom  was  to  have  cabin  accommodalkms,  and  the  otheie  id 
have  steerage  fare  only ;  and  the  libellant  agreed  with  the  said  WalMr 
Carpenter  to  charter  and  hire  the  said  vessel  as  aforesaid  on  the  IbDomf 
terms,  that  m  to  nay :  First— The  libellant  engaged  to  provide  and  ttmitk 
to  the  said  vcs&cl  outward,  one  hundred  barrels  more  or  less  of  heavy  Ire^t, 
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^suid  from  eight  to  twelve  passengera,  who  were  to  be  accommodated  in  the 
snanoer  aforesaid  ;  also,  to  furnish  a  full  return  cargo  of  live  oak  timber. 
Second — To  pay  to  the  said  Walter  Carpenter,  or  his  agent,  for  the  charter 
^>r  freight  of  said  vessel,  during  the  voyage  aforesaid,  for  each  paasenger, 
"Che  sum  of  ten  dollars ;  for  the  outward  freigfht,  nothing ;  and  for  the  re» 
^am  cargo,  the  sums  particularly  mentioned  in  the  said  charter  party ;  and 
it  was  further  understood  and  expressly  agreed  in  and  by  the  said  charter 
3Xirty,  that  said  vessel  should  be  ready  to  receive  said  outward  freight,  the 
fourth  day  of  January,  1841,  and  should  sail  on  such  voyage  the  seventh 
day  of  January,  1841,  and  that  the  said  charter  should  commence  the  fourth 
day  of  January,  1841 ;  and  that  said  Walter  Carpenter  should  have  the  pri- 
vilege of  filling  with  freight,  for  his  own  special  benefit,  such  pcut  of  mid 
vessel  as  might  not  be  required  by  the  libellant,  on  her  outward  voyage, 
provided  there  should  be  no  detention  on  that  account ;  and  that  on  the 
■igiiing  of  the  said  charter  party,  the  libellant  should  pay  the  passage  mo- 
ney aforesaid,  and  should  advance  a  further  sum,  in  all  amounting  to  three 
btiDdred  and  fif\y  dollars ;  and  to  the  true  and  faithful  performance  of  the 
said  charter  party,  the  said  Walter  Carpenter  and  the  libellant,  each  to  the 
other,  boQod  themselves  and  their  heirs,  executors,  administrators  and  as- 
signs, and  also  the  said  vessel,  her  freight,  tackle  and  appurtenances,  and 
the  merchandize  to  be  laden  on  board,  in  the  penal  sum  of  one  thousand 
dollars. 

Seeimd.  That  at  and  immediately  af\er  the  making  of  ihe  said  charter 
party,  the  libellant  provided  and  furnished  to  the  saki  vessel,  for  her  said 
outward  voyage,  one  hundred  barrels  more  or  less  of  heavy  fVejght,  the 
■une  not  consisting  of  lime  nor  of  other  extra  hazardoiw  articles,  and  also 
too  passengers,  to  be  accommodated  in  the  manner  provided  by  said  charter 
party,  and  paid  to  the  said  Walter  Carpenter  for  each  of  the  said  passen- 
ger^ the  sum  of  ten  dollars,  the  same  being  hi  advance  for  their  passage 
HMMiey ;  and  did  also  advance  to  the  saki  Waiter  Carpenter  the  further 
tram  of  two  hundred  and  fif\y  dollais  on  account  of  the  saki  charter  party, 
and  to  be  deducted  from  the  amount  of  freight  money,  on  the  return  of  the 
aid  Walter  Carpenter  to  New  York,  making  in  all  the  sum  of  three  hun- 
dnd  and  fifty  dollars,  as  required  by  the  saki  charter  party. 

Third.  That  the  libellant  has  well  and  truly  performed  and  kept  all  the 
eoveoants  and  undertakings  on  his  part,  ki  the  saki  charter  party  to  be  per- 
ibnned  and  kept;  but  neither  the  saki  Waher  Carpenter  nor  the  said  ves- 
id|  has  well  and  truly  performed  ami  kept  the  covenants  and  undertakings 
on  the  part  of  the  said  Walter  Carpenter  and  of  the  saki  vessel,  according 
to  the  saki  charter  party  to  be  performed  and  kept 

F^urih.  That  after  the  libsilant  had  provided  and  furnished  the  nud 
fre^t  and  passengers  for  the  outward  voyage  aforesaid,  and  had  pakl  and 
advanced  the  said  sums  of  money,  as  hereinbefore  mentioned,  the  saki  Wal- 
ter Carpenter  did  not,  nor  did  the  said  vessel  sail  on  the  said  voyage,  on  the 
7th  day  of  January,  1841,  nor  with  reasonable  despatch,  but,  without  any 
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just  or  reasonable  cauiie,  delayed  and  remained  in  the  port  oT  New  Yofk, 
until  the  I9th  day  of  January,  1841,  to  the  great  injury  and  nek  of  km  oi 
ttie  iibellant 

Fifth.  That  the  said  Walter  Carpenter,  under  pretence  that  a  part  of 
said  vessel  was  not  required  by  the  Kbellant  on  her  oatward  voyaga,  Mok 
on  board,  for  his  own  special  benefit,  a  large  quantity  of  gaoda  and  mmh 
chandize  other  than  those  provided  and  fumisbed  by  the  Jibellant ;  and  tke 
whole  of  the  said  vessel,  with  the  exception  of  the  cabin  and  the  neceaHj 
room  for  tlie  accommodation  of  the  crew,  and  of  the  sailfl,  eablee,  and  fi»- 
visions,  was  not  at  the  sole  use  and  dispofld  of  the  libellant  during  tha  tey - 
ago  aforesaid. 

Sixth.  That  the  said  Walter  Carpenter  detained  the  said  vessel  fir  dis 
purpose  of  taking  on  board  of  the  said  vessel,  for  his  own  special  benefit  m 
her  outward  passage,  goods  and  merchandize  other  than  those  provided  waA 
furnished  by  the  libellant ;  and  by  so  taking  on  board  of  the  said  vessel  kg 
hill  own  special  benefit,  goods  and  merchandize  other  than  those  provided 
and  furnished  by  the  libellant,  impeded  her  voyage  and  subjected  the 
to  the  difficulties  whksh  aAer wards  occurred. 

Seventh,  And  the  libellant  further  alleges  and  propounds,  that 
ki  bay,  in  the  said  charter  party  mentioned,  otherwise  called  AtchaUiya 
bay,  it  situate  on  the  coast  of  Uie  Stale  of  Louisiana,  and  tha  said  vessel 
ought  to  have  performed  her  voyage  thither  from  the  port  of  New  Yofk  ia 
a  period  of  time  not  exceeding  thirty  days  from  her  departure ;  bat  that  the 
said  Walter  Carpenter  and  the  said  vessel  lei^  the  port  ol*New  York  oa  the 
nineteenth  day  of  Jftnuary,  1841 ;  and  on  the  fifth  day  of  March,  1841,  the 
said  vessel  put  into  the  port  of  Sa\'annah,  not  having  performed  one-hdf  of 
her  said  outward  voyage. 

Eighth,  That  the  course  and  conduct  of  the  said  Walter  Carpenter,  and 
the  management  of  the  viid  vessel  was  sudi,  that  all  tlte  suid 
furnished  by  the  libellant  as  aforesaid,  eitlier  left  the  said  vessel'  at 
jiah  for  good  cause,  or  were  dmcharged  by  the  said  Walter  Carpenter,  who 
made  no  ulfer  of  carrying  them  forward  on  ilic  said  voyage,  wheieby  ike 
libellant  was  deprived  of  uU  tlie  gains  ainl  advantages  which  he 
and  ought,  and  would  have  obtained  from  the  carriage  of  the 
acngers. 

Kinih.  Tliat  on  the  arrival  of  tKe  said  vessel  at  Sa\'annah,  and 
titc  5th  and  1 1th  of  March,  1841,  the  said  Walter  Carpenter  caused  a  kyge 
part  of  the  goods  and  merchandize  lo  supplied  and  put  on  board  of  mA 
vessel  by  the  libellant,  to  be  sold,  and  received  the  proceeds  tliereoC  bat  bai 
not  rendered  any  account  thereof  to  the  \ibellant  nor  paid  for  the  mutt : 
which  goods  and  merchandize  so  sold  were  of  the  value  to  tlie  libeilant  of 
at  least  four  hundred  dollars. 

Tenth,  Thut  the  said  Walter  Carpenter,  on  or  about  the  filth  day  oi' 
April,  1841.  caused  other  parts  of  tlie  goods  and  nterchandize  so  suppb^ 
and  put  on  board  of  said  vessel  by  the  libellant,  to  be  shipped  fram  Savas* 
nah,  to  Samuel  W.  Dcwcy,  of  New  York,  the  agent  of  said  Walter  Car- 
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5Qter.  but  directed  said  agent  not  to  deliver  the  nme  to  the  libellant,  ex- 
3pt  upon  the  payment  of  freight,  whereby  the  libellant  is  required  to  pay 
large  sum  as  freight,  in  order  to  obtain  possession  of  said  goods. 

Eleventh.  That  on  the  arrival  of  said  vessel  at  Savannah  as  aforesaid, 
te  said  Walter  Carpenter  refused  to  proceed  on  the  said  vo>'age,  before 
innary,  1842,  and  wholly  broke  up  the  said  voyage  ;  nor  did  he  offer  to 
tweed  before  that  time,  nor  to  carry  said  passengers  or  freight ;  nor  did 
le  libellant  accept  said  goods  at  that  port ;  nor  did  the  said  Waiter  Car- 
sotar  earn  any  part  of  the  freight,  either  for  tlie  said  passengers  or  the 
id  goods  supplied  by  the  libellant,  nor  become  entitled  to  the  same ;  but 
seame  and  is  liable  to  refund  the  sum  so  paid  by  the  libellant  as  aforesaid, 
id  also  became  liable  to  pay  for  the  said  goods  so  shipped  by  the  libellant, 
id  also  the  said  sura  of  one  thousand  dollars  mentioned  and  stipulated  in  tlie 
ud  charter  party. 

Ttpeifth.  That  the  said  vessel  having  brought  on  a  cargo  from  Savannah 
»  Baltimore,  and  taken  in  a  cargo  at  Baltimore,  for  New  York,  arrived  in 
le  port  of  New  York,  on  the  nineteenth  day  of  May  instant  and  neither 
le  said  Walter  Carpenter,  nor  any  one  on  his  behalf,  nor  in  behalf  of  the 
lid  vttasel,  has  paid  to  the  libellant  any  part  of  the  said  sum  of  three  hun- 
red  and  filly  dollars,  nor  the  said  sum  of  one  thousand  dollars,  or  any  part 
mnoi,  nor  any  sum  whatever  on  account  of  the  said  charter  party,  or  the 
Ullages  for  the  violation  thereof,  nor  on  account  of  the  sale  and  conversion 
r  the  articles  belonging  to  the  libellant,  nor  returned  said  articles  to  the 
beOant,  nor  in  any  way  afforded  him  any  satisfaction  in  the  premises. 

mrteenth.  That  all  and  singular  the  premises  arc  true,  and  within  tlie 
imiralty  and  maritime  jurisdiction  of  the  United  States  and  of  this  Honor- 
ble  Court 

Wherefore  the  libellant  prays,  that  procees  io  due  form  of  law,  accord- 
^  to  the  course  of  this  Honorable  Court,  in  eases  of  Admiralty  and  Ma^ 
iBBe  jurisdiction,  may  issue  against  the  said  schooner,  William  Seymour, 
Br  tackle,  apparel  and  furniture,  and  that  the  said  Walter  Carpenter,  and 
U  ether  persons  having  or  pretending  to  have  any  interest  in  the  said  ve»- 
d,  may  be  cited  to  appear  and  answer  the  matters  aforesaid,  and  that  this 
[omrable  Court  will  be  pleased  to  decree  to  the  libellant  such  sum  for  da- 
lages  for  the  violation  of  said  charter  party  as  may  be  just  against  the 
lid  Walter  Carpenter  and  the  said  vessel,  with  costs,  and  that  the  said  ve»- 
il  may  be  condemned  and  sold  to  pay  the  same,  aod  that  the  libellant 
ay  have  such  other  and  further  relief  in  the  premises  as  in  law  and  justice 
B  may  be  entitled  to  receive. 

Charles  B.  Moore,  Proctor  for  Libellant 
D.  £.  Wheeler,  Advocate. 

No.  lOG.— Jurat  by  libellant's  proctor. 

Mthem  District  of  New  York^  ms: 
Charles  B.  Mcore.  of  the  city  of  New  York,  Proctor  for  the  h'bellant  in 
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the  foregoing  libek,  being  duly  sworn,  say*— That  the  laid  libeUont,  aid»r 
ponent  is  infbrmed  and  believes,  resides  in  the  district  of  Colnmbk,  sod  ii 
now  absent  from  the  State  of  New  York,  having  been  in  the  State  of  Lmi- 
qi^m  when  last  heard  from.  That  the  matters  set  fbrth  in  the  ibr^foiof 
libel  are  derived  principally  from  original  documents  ;  that  deponent  hu 
read  the  said  libel,  and  knows  the  contents  thereof^  and  that  the  msttm 
therein  stated  are  true,  to  the  best  of  the  knewMge,  informatkxi  and  befief 

of  this  deponent. 

Cbas.  B.  Mooki. 

Sworn  to  this  20th  day  of  May,  1841, 
before  me, 

George  W.  Morton, 

U.  B.  Commianoner. 


No.  107.— A  LI9RL  19  REM  BT  A  SEAMAN,  ON  A  WRALINO  CONTIIA0T,  rOI 
BIS  SHARE  OF  THE  VOTAGE,  ANO  THE  E](PENBE8  OP  BIS  CUBE,  BimO 
INJUREO  IN   THE   SERVICE   OP   THE   SHIP. 

To  the  Honorable  Samuel  R.  Betts,  Judge  of  the  District  Coort  of  the  Doi- 
ted States  for  the  Southern  District  of  New  York. 

The  libel  of  Greorge  W.  Stotesbury,  late  a  seaman  on  board  the  lUp  At- 
lantic, whereof  Thomas  Wilcox  now  is,  or  late  was,  master,  against  tkeail 
ship,  her  tackle,  apparel,  and  furniture,  in  a  cause  of  wages,  civfl  sod  nt- 
ritime.     And  thereupon  the  said  libellant  alleges  as  follows : 

First.  That  some  time  in  the  month  of  July,  one  thousand  eight  booM 
and  forty- five,  the  said  ship  Atlantic,  then  lying  in  the  port  of  New  Lonka, 
and  destined  on  a  three  years  whaling  voyage  to  the  North- West  Cos^  tke 
then  master,  William  Beck,  by  himself  or  his  agent,  hired  this  hbeDanttf 
green  hand  on  board  the  said  ship  for  the  voyage  aforesaid,  on  the  two  hoo' 
dred  and  twenty-fi(\h  lay  or  share  of  what  should  be  taken,  as  wagei,  u^ 
this  libellant  signed  the  shipping  articles,  wherein  the  contract  ii  fsDy  *^ 
forth,  and  whkh  he  prays  may  be  produced  by  the  said  master,  as  thiiHoo- 
orable  Court  shall  direct 

Second.  That  on  or  about  the  fourth  day  of  August,  one  thousand  cigbt 
hundred  and  forty-five,  this  Ubellant  went  on  board  and  into  the  serriBe  cT 
the  said  vessel  as  a  green  hand,  and  the  said  ship,  with  the  libellant  oo  boaii 
proceeded  on  her  intended  vojrage,  and  cruized  about  the  Western  MuAi 
and  other  places  for  the  period  of  about  seven  months,  when  the  «ud  rfnf 
had  arrived  at  Maui,  in  the  Sandwich  Islands. 

Third.  That  as  the  said  ship  was  going  out  of  the  harbor  at  Maui,  oo  or 
about  the  sixteenth  day  of  March,  one  thousand  eight  hundred  and  forty- 
eight  the  libellant  engaged  in  the  service  of  said  vessel,  while  doing  hit  daty 
and  obeying  the  commands  of  the  master,  fell  from  the  main  top  saO  yurd, 
and  was  so  severely  injured  that  he  was  taken  ashore  to  the  hospital,  where 
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ka  remained  coofined  to  his  bed  for  the  space  of  about  twenty-one  months, 
or  thereabouts. 

Fourih.  That  while  this  libellant  was  so  confined  in  the  hospital  the  add 
diip  went  to  tiie  North- West,  and  cruized  thereabouts  until  the  month  of 
November,  one  thousand  eight  hundred  and  forty-seren,  when  she  started 
for  home,  and  on  her  way  touched  at  Maui  on  or  about  the  twentieth  day 
of  ttie  said  month,  and  took  this  L'bellant  on  board,  and  then  proceeded  di- 
reetiy  to  the  port  of  New  London,  where  she  arrived  on  or  about  the  twen- 
tieth day  of  April  last,  and  has  since  come  to  this  port,  where  he  now  is. 

lyth.  That  during  the  said  voyage  the  said  ship  took  a  cargo  of  oil  and 
bone  of  great  value,  beii^,  as  the  libellant  is  informed  and  believes,  four 
Iboosand  seven  hundred  barrels  of  right  whale,  between  forty  and  fifty  bar- 
reb  of  sperm,  and  forty-seven  thousand  pounds  of  bone  ;  and  the  libellant 
efaums  to  be  entitled  to  demand  and  have  of  and  from  the  said  ship,  her  mas« 
ter  and  owners,  his  share  or  lay  of  the  said  cargo,  being  the  two  hundred 
and  twenty-fifth  part  thereof,  worth,  as  this  libellant  verily  believes,  the  sum 
of  three  hundred  dollars  and  upwards,  which  the  master  and  owners  of  tlia 
■aid  ship  have  hitherto  refused  and  still  refuse  to  pay,  to  tlie  great  damage 
of  the  libellant. 
Sixih.  That  by  reason  of  the  injuries  so  received  in  the  service  of  the  said 
i\  as  above  stated,  the  libellant  has  lost  the  use  of  one  of  his  legs,  and 
of  his  arms  is  rendered  almost  useless,  and  by  reason  thereof  has  been 
pat  to  great  expense  already  for  medical  advice,  and  before  he  can  be  re- 
stored must  undergo  an  operation  involving  further  expense  to  a  large 
amomit^  and  he  claims  to  be  entitled  to  demand  and  have  of  the  said  ship 
has  reasonable  expenses  already  incurred,  and  hereafter  to  be  incurred,  in 
mad  aboat  his  cure,  and  his  reasonable  support  sinee  his  said  injury,  and  till 
he  shall  be  cured. 

M§9t»ifL  That  all  and  singular  the  premises  are  true,  and  within  the  Ad- 
mfaaity  and  Maritime  jurisdiction  of  this  Honorable  Court,  in  verification 
if  denied,  the  libellant  craves  leave  to  refer  to  the  deposition  and 
proofs  to  be  by  him  exhibited  in  this  cause. 
Whfsrefore  the  libellant  prays  that  process  in  due  form  of  law,  according 
to  the  eourse  of  this  Honorable  Court  in  cases  of  Admiralty  and  Maritime 
jnriifiBtion,  may  issue  against  the  said  vessel,  her  tackle,  apparel,  and  fumi- 
torOi  and  that  all  persons  having  or  pretending  to  have  any  right  title,  or 
therein,  may  be  cited  to  appear  and  to  answer  all  and  singular  the 
hereinbefore  set  forth,  and  that  this  Honorable  Court  would  be 
pleased  to  decree  the  payment  of  the  wages  aforesaid,  with  costs,  and  that 
the  Kbellant  may  have  such  other  relief  in  the  premises  as  in  law  and  justice 
he  may  be  entitled  to  receive. 

Eras.  C.  Beneoict, 
One  of  the  Proctors  for  the  Libellant 
Libellant  being  absent  and 
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Sworn  to,  before  me  this         day 
of  July,  1848,  as  to  best  of  depo- 
nent's knowledge  and  belief. 
Geo.  W.  Mortox, 

U.  S.  Comminioner. 
BuRB  6l  Bex  edict, 

FroctoTi  for  Libellant. 
Bbbbk,  Advocate. 


No.  108. — Jurat  by  the  libellant's  proctor. 

• 
Soutbbbii  Dibtbict  or  Nb w  Tobk,  bb.  :— Erastns  C.  Benedict,  one  oC  ih 

proctoTB  for  the  libellant,  being  awom,  Mtya  that  the  libellant  in  this  rrni^ti  k 

absent  from  tfads  district,  and  siek,  and  deponent  is  authorised  to  act  fir  Ui 

herein,  and  that  the  foregoing  libel  is  true,  aeoording  to  his  infimnatioa  astf 

belief. 

£.  C.  BEBBDicr. 

Sworn  July,  5lh,  1848, 
before  me, 

Gborge  W.  Morton,  U.  S.  Commissioner. 


No.   109. — A   LIBEL   BY    SHIFTS   HUSBAND  AGAINST  THE   CHARTEBEBt,  POI 

DEMURRAGE. 

To  the  Honorable  Samuel  R.  Betts,  Judge  of  the  District  Court  of  the  Uni- 
ted Slates  for  the  Southern  District  of  New  York. 

The  libel  of  Sylvester  Baxter,  part  owner  and  agent,  and  ship's  huibniid, 
of  the  bark  Arethusa  of  Barnstable,  against  David  S.  Draper  and  JohnB. 
Develin,  merchants,  composing  the  firm  of  Draper  Sl  Develin.  of  the  city  ol 
New  York,  in  a  cause  of  contract  civil  and  maritime,  alleges  as  foUowi: 

First.  That  some  time  in  the  month  of  August,  in  the  year  one  thoaw' 
eight  hundred  and  forty -seven,  tlie  sakl  bark  then  being  in  tlie  port  of  New 
York,  the  said  libellant  made  and  concluded  with  the  respondents  a  cbarttr 
party,  a  copy  of  which  is  hereto  annexed,  bearing  date  the  twentieth  diy  of 
August  aforesaid,  by  which  the  libellants,  for  and  in  consideratbn  of  the  co- 
venants and  agreemenlB  hereinafter  mentioned,  to  be  kept  and  peribnaed  hy 
the  said  respondents,  did  covenant  and  agree  on  the  freighting  and  ehsitv* 
ing  of  the  said  bark  unto  the  said  respondents  for  a  voyage  from  New  York 
to  Lisbon,  Cadiz,  Marseilles,  or  Trieste — one  only — and  from  the  poit  of 
diacharge  to  proceed  to  Palermo  and  load  back  for  New  York,  for  the  char- 
ter money  and  on  the  tenus  and  conditions  mentioned  in  the  said  charter 
party. 

Second.  That,  among  other  things,  it  was  therein  and  thereby  agreed  be- 
tween tlie  libellant  and  the  respondents  that  the  respondents  sliould  have 
fifleen  lay  days  in  Xcw  York  within  which  to  load  and  despatch  the  saiJ 
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bark  from  Uie  port  of  New  York.  And  in  case  the  vessel  sliould  be  longer 
detained,  the  said  respondents  agreed  to  pay  to  tlie  said  libeliant  demurrage 
at  the  rate  of  thirty-five  Spanish  milled  dollars  per  day,  for  each  and  every 
day  80  detained,  provided  such  detention  should  happen  by  default  of  the  said 
respondents  or  their  agent.  And  it  was  further  understood  and  agreed  that 
the  cargo  should  be  received  and  delivered  alongside,  within  reach  of  the 
vessel's  tackles.  And  it  was  therein  and  thereby  further  understood  and 
agreed  that  the  said  charter,  and  the  said  fideen  days,  should  commence 
when  the  said  vessel  was  ready  to  receive  cargo  at  New  York,  her  place  of 
loading,  and  notice  thereof  given  to  the  said  respondent  or  to  tlieir  agent. 

Tkird.  That  the  said  bark  having  been  put  in  readiness  to  perform  the 
albresaid  voyage,  and  ready  to  receive  cargo  at  New  York,  the  said  libel- 
laot,  on  the  twenty-third  day  of  August,  one  thousand  eight  hundred  and 
forty-seven,  caused  notice  thereof  to  be  given  to  the  respondents,  pursuant  to 
the  terms  of  the  said  charter  party.  And  the  said  respondents  commenced 
to  furnish  the  cargo.  But  notwithstanding  such  notice  was  duly  given  to 
the  respondents,  and  notwithstanding  the  said  bark  was,  from  that  time,  at 
the  direetk>n  and  disposal  of  the  said  respondents,  and  notwithstanding  there 
was  DO  £iult  or  remissness  on  the  part  of  the  libeliant,  the  said  respondents, 
by  their  own  default,  dkl  not  bad  the  said  bark  and  give  her  despatch  from 
the  port  of  New  York  within  fifleen  days,  but  delayed  her,  contrary  to  the 
terms  of  the  sakl  charter  party,  until  the  eleventh  day  of  September  there- 
afler,  when  she  sailed,  and  the  libeliant  became  thereby  entitled  to  demand 
from  the  respondents  demurrage  for  hve  days,  at  the  rate  of  thirty-five  Span- 
ish mtUed  dollars  per  day,  amounting  to  the  sum  of  one  hundred  and  seventy- 
five  dollars  over  and  above  all  just  deductions. 

Fomrih.  That  said  vessel  well  and  faithfully  performed  said  voyage,  and 
the  respondents  paid  the  charter  money  therein  stipulated  except  said  de- 
nmrfage.  But  notwithstanding  the  said  respondents  have  been  frequently 
requested  to  pay  the  said  sum  of  one  hundred  and  seventy-five  dollars,  the 
demurrage  aforesaid,  they  have  refused,  and  still  refuse,  so  to  do. 

FiftIL  That  all  and  singular  the  premises  arc  true,  and  within  the  Ad- 
miralty and  Maritime  jurisdiction  of  the  United  States  and  of  tlus  Honorable 
CourU 

Wherefore  the  libeliant  prays  that  a  monition  or  citatwn,  according  to 
the  eoone  and  practice  of  this  Honorable  Court  in  admiralty  and  maritime 
may  issue  against  the  said  respoodants,  and  that  they  be  cited  to  ap- 
and  answer  all  and  singular  the  matters  aforesakl,  and  that  this  Hon- 
orable Court  would  be  pleased  to  decree  the  payment  of  the  demurrage 
aforesaid,  with  costs,  and  that  the  libeliant  may  have  such  other  and  further 
relief  as  in  law  and  justice  he  is  entitled  to  receive. 

S.  Baxter, 
By  John  A.  Baxter. 
Burr  Si  Bkhbdict,  Proctors. 
Beebb,  Advocate.  / 
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No.  110.— JCRAT  BY  AN  ATTORHKT  IN   PACT. 

Souikem  Dislrici  of  New  York^  u  : — 

John  A.  Baxter  being  sworn,  sajrs  that  he  is  agent  or  attorney  in  fict  of 
Sylvester  Baxter,  the  libellant  above  named.  That  said  Ubelknt  is  absent 
from  the  district,  being  as  deponent  belkves,  in  the  state  of  Massachussttfc 
That  the  above  libel  is  true  according  to  the  best  of  his  knowledge  aol 
belief. 
Sworn,  May  10th,  18iS,  John  A.  Baxtki. 

before  me, 

Joun  W.  Nklson, 

U.  S.  Commissioucr. 
Burr  &  Bknkdict,  Proctors. 
E.  C.  Bknkdict,  Advocate. 


No.    ill.— -A  LIBEL  BT  THE  OWNKRS  or  A  VESSEL  IN  PERSONAM  AOAIMT  TNI 
CONSIGNEE  OP  TBB  CARGO  POR  UNREASONABLY   DBTAINIRO  THB  VI 


To  the  Honorable  Samuel  R.  Betts,  District  Judge  of  the  United  SlilM 
fi>r  the  Southern  District  of  New  York. 

The  Ubel  of  James  Sprague,  Charles  Keen,  David  Crowell,  and  DbmI 
Butler,  owners  of  the  schooner  John  R.  Watson,  against  J.  Selby  Wert| 
of  said  district,  coal  dealer,  in  a  cause  of  contract,  civil  and  maritime,  alkjfBi 
as  follows: 

First,  That  in  the  month  of  December  last,  the  said  schooner  l}-ipg  bI 
Phihidelphia,  and  destined  on  a  vo}'age  to  New  York,  Richard  Jones  &  Co, 
shipped  on  board  the  said  schooner  one  hundred  and  ninety-four  tons  of  coal,  sr 
thereabouts,  to  be  therein  carried  from  Philadelphia  to  New  York,  and  Ibera 
delivered  in  like  good  order  and  conditran  (the  dangers  of  the  sea  only  except- 
ed,) to  J.  Sclby  West,  or  his  assigns,  to  whom  the  same  belonged,  he  or  they 
paying  freight  for  the  same,  at  the  rate  of  ninety  cents  per  ton  ;  and  asosi^ 
dingly  tlie  master  of  said  schooner,  at  Philadelphia,  on  the  fifteenth  iky  sf 
December  last,  signed  the  usual  bill  of  lading,  a  copy  of  wliich  is  hereis 
annexed. 

Second,  That  shortly  after,  the  said  schooner  set  sail  from  PhikuMpfaB 
to  New  York,  with  the  said  onal  on  board,  and  there  safely  arrived  oo  sr 
about  the  nineteenth  day  of  December ;  and  on  the  next  day  Jas.  SpngaSi 
the  master  of  said  vessel,  caused  a  written  notice  to  be  served  upon  J.  dd- 
by  West,  the  consignee  and  owner  of  the  coal,  as  fblloia's  : 

New  York,  Dec.  20ih,  ISIS. 

Sir — You  will  please  to  take  notice,  that  the  schooner  John  R.  Watnoik 
under  my  command,  and  loaded  with  coal  consigned  to  you,  was  ready  lo 
discharge  cargo  tliis  murning.  of  which  fact  you  have  been  duly  ooliiied. 
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And  you  will  further  tuke  notice,  that  demurrage  will  be  demanded  for 

every  day  she  is  detained. 

Yours,  &c., 

James  Sprague. 
To  J.  Selby  West,  Euq. 

Third,  That  the  said  West  accepted  the  said  cargo,  and  commenced  to 
receive  the  said  coal,  but  refused  to  take  it  save  in  very  small  quantities, 
lod  at  irregular  times,  capriciously  and  vexatiously,  and  when  urged  and 
requested  to  take  the  same  more  expeditiously,  replied,  that  he  would  take 
it  when  it  suited  him,  and  no  faster,  and  would  keep  the  schooner  as  long 
IS  he  wanted  to,  for  the  captain  could  not  help  himself,  and  in  accordance 
with  such  threat,  he  detained  the  said  schooner  until  the  fourth  day  of  Ja- 
nuary, instant,  on  which  day  fifty  tons  of  coal  were  still  oo  board,  and 
were  taken  out  by  him  and  his  agents,  and  the  schooner  completely  dis- 
chaiged. 

Fourth.  That  during  the  whole  time  the  said  schooner  was  so  detained, 
ilie  was  obliged  to  lie  at  the  foot  of  forty-second  street,  in  the  North  River, 
that  being  the  place  designated  by  the  bill  of  lading,  in  danger  of  being  fro- 
xen  up  and  compelled  to  winter  here,  and  her  whole  crew  were  detained,  at 
the  expense  of  the  vessel,  and  two  extra  men  and  a  horse  were  kept  con- 
stantly waiting  on  the  dock  daring  very  severe  and  cold  weather,  ready  to 
deliver  the  coal  whenever  the  said  West  should  take  it  away.  And  the 
fldd  West  was  o(\en  notified  by  the  master  of  the  said  schooner  that  said 
maatar  was  constantly  ready  to  deliver  said  coal,  and  that  the  expense  and 
damage  of  such  detentk)n  would  be  demanded  of  him. 

I%flh,  That  the  usual  and  sufficient  time  to  discharge  such  a  cargo  of 
eoal  IB  ibtir  days,  and  these  libellants  claim  to  be  entitled  to  have  of  the 
said  West  the  damages  sustained  by  them  by  reason  of  the  unjust  de- 
tiob  of  said  vessel  beyond  that  time,  which  they  allege  amounts  to  the 
fliBB  of  two  hundred  and  thirty-one  dollars  and  upwards. 

Bijuh.  That  all  and  singular  the  premises  are  true,  and  within  the  Admi- 
rahf  and  Maritime  jurisdiction  of  the  United  States,  and  of  this  Honorable 
Court 

Wherefore  these  h'bellants  pray  that  a  warrant  of  arrest,  in  due  form  of 
law,  aeeordlog  to  the  course  of  this  Honorable  Court,  in  Admiralty  and 
Blaritime  eases,  may  issue  against  the  said  J.  Selby  West,  and  that  he 
may  be  compelled  to  answer  upon  oath  all  and  singular  the  matters  afbre- 
eaid,  and  that  this  Honorable  Court  would  be  pleased  to  decree  the  pay- 
ment of  the  damages  aforesaid,  with  costs,  and  that  he  may  have  such  other 
relief  as  in  law  and  justice  he  may  be  entitled  to  receive. 

James  Spragds. 
Sworn  to  before  me,  this  9th  day 

of  Jan'y,  1848, 

Geo.  W.  Morton,  U.  S.  Commissioner. 

BvtE  Si  Benkdict,  Proctors. 

£.  Bcaa,  Advocate. 
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No.    112. — A  LIBEL  IN  RtM  BY  A  UAWtEU    AOAIlttT  BIS  TtMBL  PM  ADVtf* 

CE8  TO   PAT  CHARGB8  AMD  LUM8  VPOK  BUU 

To  the  Honorable  Samuel  R.  Betts,  Judge  of  the  Dktnet  Court  of  *• 
United  States  for  the  Southern  Dirtriet  of  New  York. 

The  Ubel  of  Herman  Schultze«  maiter  o(  the  Khooner 
against  the  said  schooner,  her  tackle,  apparel  and  fumitare,  and 
persons  intervening  for  tlieir  interest,  in  a  cause  of  contract,  civfl  and  naii- 
time,  alleges  as  follows : 

FirsL  That  in  the  month  of  July,  1848,  Mr.  F.  C.  Costanxe,  oflfew  Or- 
leans, the  then  owner  of  said  schooner,  cmpkijred  the  libeUant  to  take  chaift 
of  the  said  vessel,  as  master,  on  a  voyage  she  was  then  about  to  make,  aad 
other  vojrages  in  search  of  freight. 

Second,  That  accordingly  on  or  about  the  first  day  of  July  aforeauA, 
the  libellant  went  on  board  said  vessel  as  master,  and  on  the  sixteeotk  of 
July  aforesaid,  sailed  from  New  Orleans  ^to  Terragooa,  thence  to  Loodoa, 
thence  to  Newcastle-upon-Tyne,  thence  to  Gibraltar,  then  lo  Malaga,  thoHi 
back  to  Gibraltar  again,  and  thence  to  the  port  of  New  Yoik,  where 
ly  arrived  on  or  about  the  28th  day  of  April  last. 

Third.  That  during  the  voyages  aforesaid  he  was  obliged,  at 
times,  to  make  large  advances  to  and  for  the  said  vessel,  to  enable  hsr  ti 
proceed  on  her  voyage  and  earn  freight,  and  pakl  various  carpeoter^ 
ibr  repairs,  and  bought  provisbns,  tackle,  apparel  and  furniture  lor  the 
vessel,  and  paid  large  sums  to  the  seamen  empbyed  on  board  thereof  fir 
their  wages,  and  made  other  advances  more  partkmlarly  set  forth  m  the 
schedule  hereto  annexed,  amounting,  in  the  whole,  to  the  sum  of  ooe 
sand  nine  hundred  and  nineteen  dollars  and  fiAy-two  cents. 

Fourth,  That  the  said  advances  were  necessary  to  enable  the  said 
ner  to  prosecute  her  intended  voyage  and  earn  freight,  and  were 
ports  and  places  where  the  vessel  did  not  belong,  and  where  tlie  owner  dii 
not  reskle,  and  were  made  on  the  credit  of  the  sakl  vessel,  as  well  as  of  ibi 
owner  thereof,  and  were  to  pay  charges  and  demands  which  were  at  tki 
time  a  lien  on  said  vessel,  and  by  the  payment  thereof  he  ^*^^^mf  a  km 
subrogated  in  place  of  the  parties  to  whom  he  made  such  payments,  ui 
became  entitled  to  hold,  and  prosecute,  and  enforce  the  lien  of  said  dcaaaii 
for  his  own  reimbursement. 

Fifth,  That  there  is  now  due  the  libellant,  from  the  said  vessel,  the  saa 
of  four  hundred  and  seventeen  dollars  and  eighty-five  cents  for  hii  ail  ad- 
vances over  and  above  all  just  dedoctknis,  and  the  sakl  schooner  is  nam  m 
the  port  of  New  York. 

Sixth,  TImt  all  and  singular  the  premises  are  true,  and  withia  the  JU- 
miralty  and  Maritime  jurisdktion  of  the  United  States  and  of  ibis  HoooimUi 
Court 

Wherefore,  the  h'bcllant  prays  that  process  in  due  form  oT  law,  ■ewiJi^f 
to  the  course  and  practice  of  this  Honorable  Court  io  cases  of  Adaiiahjr 
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id  maritiine  jurisdiction,  may  issue  against  the  said  schooner,  her  tackle, 
iparel  and  furniture,  and  that  all  persons  having  any  interest  therein, 
ajr  be  cited  to  appear  and  answer  upon  oath  all  and  singular  the  matters 
bretaid,  and  that  this  Honorable  Court  would  be  pleased  to  decree  the 
lyment  of  the  amount  due  to  the  libellant  in  the  premises,  with  costs, 
id  that  the  said  vessel  may  be  condemned  and  sold  to  pay  the  same,  and 
lat  the  libellant  may  have  such  other  relief  as  in  law  and  justice  he  may  be 
ititled  to  receive. 

H.    SCHULTZE. 

Sworn  this        day  of  May,  1849, 
tielbreme, 

G.  W.  Morton,  U.  S.  Commissioner. 
C.  L.  Benedict,  Proctor. 
E.  C.  Benedict,  Advocate. 


SCHEDULE. 

yfMii/i  and  advances  by  Herman  Sehtdlze^  master  of  the  schoimer  Oscar 
Jones,  for  and  on  account  of  said  vessel  and  owners* 

bbti.  potatoes  in  Mississippi, 

^iniiargiog  cargo  in  Terragona, 

idd  charges  and  consular  dues, 

Sarpenter's  bills, 

lloek  and  hulk  for  heaving  down, 

taBay  and  forecastle  scuttle, 

lladDrinith's  bill, 

'kinaith's  bill, 

labor  fi>r  heaving  down, 

Farps  and  running  ropes,     . 

'ftidifaip  chandler, 

ki.    '        do.        . 

^aiiit%  oil,  varnish,  rosin,  and  sulphur, 

DO  Ibe.  salt  meat, 

itevedore's  bill, 

badtet  raisins, 


ikitage,    •  .  .  . 

.omage,  •  •  . 

'koviskms,  .  •  • 

tope,  point,  and  oil, 

^laiftge  and  mooring, 

'owage  and  pilotage  to  carpenter^s  yard, 

^rpenter's  bill, 

Abor  in  discharging, 

iugar  and  coffee, 


.  $  7  50 

30  50 

112  54 

186  66 

12  80 

26  80 

7  00 

9  40 

16  00 

1^  00 

172  00 

14  10 

42  00 

30  00 

29  20 

1  00 

£  s.    d. 

9  4  7 

5  0  0 

8  16  6 

0  10  10 

12  6 

1  2  0 

16  0 

1  10  0 

2  2  0 
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Batcher's  bills,    . 
Vegetables,  dc^.,  bills 
Towage  down  the  river, 
Landing  the  pilot, 
Stewanl's  wages, 
The  crew  received     . 
Wages  of  the  mate, 


Mr.  Anderson's  bill, 
Taking  out  ballast, 
5  galls,  rum, 
40  lbs.  molasses. 
Market  apd  baker's  bill. 
Towage  and  pdotage, 


X      «. 

d. 

3    5 

0 

I  U 

0 

1  10 

0 

18 

0 

3    8 

8 

13    ft 

0 

89  1ft 

0 

X      f. 

4. 

13  17  10 

6 

0 

17 

6 

11 

8 

1  16 

0 

8  11 

0 

Paid  wages  of  crew,       .... 

Ballast  and  coals,    .  ... 

Barrel  of  flour,  .... 

Cartage  on  the  above, 

Joseph  Battiner  for  port  charges  at  Gibraltar,  the  2nJ  time, 

Mate's  wages  for  twenty-three  days,     . 

Ship  chandler's  bills      .... 

Do.  do.      .... 

Port  charges  and  bill  of  health,     . 

Medunne,  .... 

Two  barrels  of  pork  and  two  of  beef, 

Pilotage,  .... 

Consular  fees  and  port  cliarges,    . 

Stevedore's  bill,     .... 

Discharging  ballast,       .  .  ;  . 

ConsuPii  certificate,  .  • 

Ship  cliandler's  bill,       .... 

Crew  received        .... 

Butter,  and  liquor,  and  tonnage  from  Captain  Lnughlin, 

Market  money,       .... 

Cosh  paid  at  Custom  House  for  entrance  fco8, 
Pilotage  from  sea, 

Towage,         ..... 
State  hoffpital  money, 


.     980180 

80  SO 

63S 

8S 

rtf 

83  €Q 

46S 

1  50 

18  00 

300 

5081 

SU 

43U 

\h^ 

760 

80) 

44  ^.' 

13  l'> 

nun 

3CV 
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8  boxes  raisins,  short,     .               .                .  .               .            6  00 

The  crew,  on  acct.  of  wages,                 .               .  .                   5  99 

Telegraph  and  postage,                   .               .  .               *          2  75 


No.  113. — Libel  is  rem  by  the  owner  or  a  steamer  against  a  caiial  boat 

FOR   TOWmO   HER. 

To  the  Honorable  Samuel  R.  Betts,  Judge  of  the  District  Court  of  the 
United  States,  for  the  Soutliern  District  of  New  York : 

The  libel  and  complaint  of  Reuben  Smith,  jr.,  and  Philemon  H.  Smith, 
owners  of  the  American  vessel  known  as  the  steamboat  Metomora,  whereof 
•aid  P.  H.  Smith  is  miister,  against  the  canal  boat  W.  Amott,  her  tackle, 
apparel,  and  furniture,  now  in  tliis  district,  and  against  all  persons  lawfully 
intervening  for  their  interest,  in  a  cause  of  contract,  civil  and  maritime. 

Firsi,  That  tlic  said  libellants  were,  and  now  are,  the  owners  of  the  Ameri- 
can steamer  Mctamoro,  and  that,  at  the  instance  and  request  of  one  Captain 
Beat,  master  and  owner  of  said  canal  boat,  by  said  steamer,  towed  the  said 
canal  boat  from  the  port  of  Albany  to  the  port  of  New  York,  between  the  9th 
and  11th  days  of  November,  1846 ;  and  by  agreement  with  the  said  Captain 
Bent,  were  to  receive  for  the  towing  tlie  said  canal  boat  the  sum  of  twenty 
dollars ;  and  the  said  canal  boat  is  now  in  the  Southern  Distnct  of  New 
York^  and  the  said  libellants  have  demaded  the  said  twenty  dollars,  and  the 
■lid  captain  has  refused  to  pay  the  same. 

Second.  That  all  and  singuhr  the  premises  are  true,  and  within  the  Admi- 
ralty and  Maritime  jurisdiction  of  the  United  States,  and  of  this  Honorable 
Court. 

Wherefore  the  libellant  prays,  that  process  in  due  form  of  law,  according 
to  the  coyrse  of  this  Honorable  Court,  in  cases  of  Admiralty  and  Maritime 
jurisdiction,  may  issue  against  said  vessel,  her  tackle,  apparel,  and  furniture, 
and  that  all  persons  having  any  interest  therein,  may  be  cited  to  appear  and 
to  answer  all  and  singular  the  matters  hereinbefore  set  forth,  and  that  this 
Honorable  Court  would  be  .pleased  to  decree  the  payment  of  said  sum,  with 
oostB,  and  that  said  ciinal  boat  may  be  condemned  and  sold  to  pay  the  same, 
and  that  the  libellant  may  have  such  other  and  further  relief  in  the  premises 
as  ill  law  and  justice  lie  may  be  cntiilud  to  receive. 

P.  H.  Smith, 
R.  S.MrrH,  Jb. 
Sworn  November  11,  1846, 
before  me, 

Gi:o.  W.  Morton, 

U.  S.  Coinmi;^sioner. 
AVm.  Jay  Haskett, 

Proc.  pro  Tiiberts. 
R.  ScOTT.  Advocate. 
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No.  114. — A  blBCL  m  PKRSOITAM  BT  TBI  OWMBR  OT  A  WBAW  AB9  A  WfOtM 
AOAINST  A   MA8TKR  FOE  WHABFAOB  MMB  STOBAOI. 

To  the  HoQorablo  Samuel  R.  Betts,  Judge  of  the  Diftriet  Court  of  dbt 
United  States  for  the  Southern  District  of  New  York. 

The  libel  of  Daniel  Jones,  of  the  city  of  New  York,  merebant, 
Asa  White,  master  of  the  ship  Ajax.  of  Bristol,  Eingland,  in  a  eauM  oTi 
tract,  civil  and  maritime,  alleges  as  follows : 

First,  That  the  libellant  is  the  owner  of  a  wharf  in  the  dty  of  New 
York,  and  he  is  entitled  to  recover  wharfage  from  all  vtmth  lying  at  ail 
wharf.  That  on  the  tenth  day  of  November  last,  the  Mid  Asa  Wluia 
placed  the  said  ship  Ajax  at  the  whaH'  of  the  libellant,  where  she  remain- 
ed for  the  period  of  ninety-one  days,  lor  which  the  libellant  is  entitled  loie- 
ceive  the  sum  of  one  hundred  and  eighty-two  doilars,  which  the  nid  master 
has  refused  to  pay. 

Second.  That  the  Ubellant  is  also  the  owner  of  a  Btore-hoime  in  the  diy 
of  New  York,  and  that  said  master  stored  in  said  store-house  al  die  usoal 
rates  of  storage,  the  sails  and  rigging  of  the  sakl  ship  while  the  said  ihip 
was  undergoing  repairs,  and  the  libellant  is  entitled  to  receelve  lor 
storage  the  sum  of  twenty-one  doUars,  which  the  said  master  haa 
pay. 

Third.  That  all  and  singular  the  premises  are  true,  and  within  the 
ralty  and  Maritime  jurisdictk)n  of  the  United  States  and  of  this  HonofaUt 
Court 

Wherelbre  the  libellant  prays  tliat  a  warrant  of  arrest  in  due  Ibrm  ef 
law,  arcording  to  the  course  of  this  Honorable  Court  in  causes  of  Adni- 
ralty  and  Maritime  jurisdiction,  may  issue  against  the  said  Asa  \Vhiic, 
master,  as  aforesaid,  and  that  he  may  be  required  to  answer  on  oath  thi« 
libel  and  the  matters  herein  contained,  and  tlmt  this  Honorable  GoMtt  viU 
be  pleased  to  decree  to  the  HbcILmt  tlie  payment  of  said  wharfage  anJ  siU 
storage,  amounting  to  two  hundred  and  three  dollars,  with  interest  aaJ 
costs,  and  that  he  may  have  such  other  and  further  relief  as  in  law  and  jur 
tice  he  may  be  entitled  to  receive. 

DAniCL  JOXKI. 

Sworn  March  1,  1840, 
before  me, 

George  W.  Morton, 

U.  S.  Comniisciioncr. 
A.  B.  Proctor. 
C.  D.  Advocate. 


No.  115. — Libel  against  ship  and  owners  by  a  pabscngcr  roB  a  vio- 
lation OP  contract. 

To  the  irononible  Samuel  R.  Betts,  Judge  of  the  District  Court  of  the 
United  Slates  for  the  Southern  District  ol\\ew  York: 
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The  Ubel  ofEbn  C.  Gkilinha,  against  the  ship  Pacific,  her  tackle,  apparel 
and  furniture,  and  against  H.  J.  Tibbetts,  master  and  part  owner,  and  Fre- 
derick Gnfiing,  the  other  p^lMWRbr  of  the  said  ship,  and  all  persons  lawful- 
ly intervening  lor  their  interest  in  the  said  ship,  her  tackle,  apparel  and  fur- 
niture, in  a  cause  of  contract,  civil  and  maritime,  alleges  as  follows : 

First.  That  the  said  ship  at  the  several  times  hereinafter  stated  has  been 
and  is  yet  lying  in  this  port  bound  on  a  distant  voyage  around  Cape  Horn  to 
Caliibmia.  And  the  said  H.  J.  Tibbetts  and  Frederick  Grifiing  were  and 
are  the  sole  owners  of  the  said  ship,  her  tackle,  apparel  and  furniture,  and 
are  about  to  sail  in  the  said  ship  on  such  voyage,  and  the  saki  H.  J.  Tibbett's 
was  and  is  the  master  of  sakl  ship ;  and  that  the  saki  owners  and  master  em* 
phyed  Joeeph  Kissam  as  their  agent  to  obtain  passengers  for  the  said  ship 
in  aoch  voyage,  and  otherwise  to  act  for  them  as  their  agent  in  respect  to 
the  said  ship. 

Second,  That  the  libellant  and  other  persons  having  seen  that  the  said 
ship  was  advertised  to  sail,  for  California,  and  being  desirous  to  go  to  that 
pbiee  with  despatch,  they  either  in  person  or  through  their  agent  or  agenti^ 
applied  to  the  said  Joeeph  Kissam  for  information  in  regard  to  the  terms  and 
aeeommodations  of  the  said  ship,  and  also  as  to  the  time  of  her  sailing  from 
this  port,  whereupon  the  said  Joeeph  Kissam,  so  acting  as  agent  for  the  shipi 
then  and  there  represented  and  statexi  to  the  said  libellant  or  bis  agents  that 
the  saki  vessel  was  of  the  very  beet  class  and  condition,  and  a  fast  sailer,  and 
ixi  Older  that  the  cabin  passengers  might  have  all  the  comfort  desired  and 
plenty  of  space  for  exercise  and  air,  that  the  said  owners  engaged  not  to  take 
more  than  fifty  eabin  passengers,  and  that  the  passage  money  by  reason 
thereof  would  be  three  hundred  dollars  a  passenger,  instead  of  two  hundred 
and  fifty  dollars  the  usual  charge  for  such  a  voyage ;  whereupon  the  name 
o(  the  libellant  or  his  agent  was  left  and  taken*  and  a  refusal  or  option  given 
to  him  to  go  in  such  vessel  upon  such  terms.  That  shortly  thereafter  the 
fibeUant  or  his  agent  again  called,  whereupon  the  said  Kissam  represented 
to  him  that  another  party,  called  the  "  Morgan  party,"  had  taken  26  bertha 
(meaning  had  engaged  passage  (or  26  persons)  and  that  there  were  other 
peraoos  speaking  for  the  remainder  of  the  berths,  and  if  the  libeUant  and  his 
fHeode  desired  passages  they  must  engage  the  same  without  delay. 

Tkiri.  That  the  libellant  or  his  agents  after  seeing  the  said  agent,  ex- 
•mined  the  ship,  found  the  saki  Tibetts,  the  captain  and  part  owner,  went  on 
board  the  said  vessel  with  him,  and  thereupon  the  saki  captain  and  part 
owner  exhibited  to  the  L'bellant  or  his  agents  parts  of  the  vessel  between  the 
deeks,  where  state  rooms  and  separate  apartments  for  each  two  passengers 
were  about  to  be  hastily  prepared,  the  vessel  having  a  small  cabin  as  a 
freighting  vessel,  and  thereupon  the  said  ctptain  and  part  owner  represen- 
ted and  stated  to  the  libellant  or  his  agents  that  accommodatk>n  would  be 
prepared  for  fifty  passengers,  and  that  the  passengers  shouki  not  be  crowded, 
and  he  marked  out  and  represented  to  the  saki  libellant  or  his  agents  where^ 
the  nid  state  rooms  were  to  be,  and  the  size  of  the  same,  and  certain  qnoes 
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which  were  to  be  left  between  the  same  for  air  and  exercise,  and 
that  such  state  rooms  were  to  consist  of  a  range  of  separate  apartments  ia 
each  side  of  the  said  vessel,  each  of  whiclflRleto  be  at  least  six  feet  sqoaie 
well  lighted  and  ventilated,  and  between  the  same  an  open  spaee  or  hal 
was  to  be  lefl  for  ventilation  and  for  promenade.  That  he  also  marked  and 
showed  the  libellant  or  his  agents,  how  and  where  the  balkhead  waa  lobe 
built  separating  the  cabin  from  the  steerage,  and  that  only  fifty  eabm  pas- 
sengers were  to  be  taken,  and  that  such  passengers  should  have  an  cqoal 
and  impartial  chance  of  drawing  for  berths,  which  were  also  lo  be 
nearly  equal  in  accommodation  as  to  afford  but  little,  if  any,  choioa. 
that  the  said  master  and  owners  would  not  take  freight  to  the  iorooi 
of  the  passengers,  and  that  the  said  vessel  would  soil  on  or  about  the  fifth 
day  of  January  1849,  and  that  in  consequence  of  the  pressure  of  passengcis 
it  was  necessary  for  the  libellant  to  engage  his  passage  without  delay. 

Fourth.  That  relying  upon  such  representations  and  other  like  decepCrre 
and  unfair  representations,  this  libellant  proceeded  to  enter  his  name  at 
$300  for  a  passage,  and  it  being  thereupon  represented  to  the  libellant  that 
he  must  actually  pay  hb  passage  money  to  insure  hw  passage,  that  sock 
was  the  custom,  and  that  many  others  had  paid ;  the  libellants  or  hisagcms, 
shortly  afterwards*  and  on  or  about  the  2nd  day  of  January  instant,  paid  is 
the  said  owners  or  their  agents,  the  sum  of  three  hundred  dollars,  as  and  fiv 
the  passage  money  in  advance  as  a  cabin  passenger. 

Fifth,  That  the  libellant  being  a  resident  of  Lockport  in  this  Stat*.  fC- 
lying  upon  the  representations  aforesaid,  prepared  himself  at  much 
(or  such  contemplated  voyage ;  and  ader  being  so  prepared,  was  in 
once  in  this  city  at  the  time  appointed  for  the  departure  of  the  said 
and  has  been  subjected  to  inconvenience,  expense  and  risk  of  loss,  besides  the 
loss  of  his  time  by  the  delay  of  the  said  vessel ;  and  since  his  arrival  al  ih» 
port  he  has  ascertained,  and  alleges  to  be  the  fact,  that  the  said  ovoen 
have  broken  their  positive  agreement  with  the  libellant  in  various  partiro- 
lars  ;  and  that  the  representations  aforesaid  were  deceptive,  and  cafeubiinl 
and  intended  to  induce  tlie  libellant  and  others  to  pay  or  deposit  their  nxMKy 
as  aforesaid,  at  a  high  price,  and  tlien  to  deprive  them  of  the  means  of  ie> 
dress ;  relying  upon  the  known  anxiety  of  the  said  libellant  oikI  others  to 
proceed  without  delay  to  induce  them  to  overlook  the  many  variatioM  froa 
and  neglects  of  the  matters  so  represented  to  tlie  libellant.  That  the  mii 
owners  have  made  and  fitted  up  in  the  ship  aforesaid,  between  decks.  (esS- 
ing  it  a  cabin,)  a  number  of  berths  and  pretended  state  rooms,  or  wpaiatc 
divisions,  greater  than  the  number  so  represented,  and  have  filled  up 
with  the  entire  centre  part  of  the  vessel,  which  was  to  have  been  left 
preventing  ventilation,^anfi  rendering  them  dose,  oontined,  and  unbeaUby. 
and  have  engaged  to  take  and  transport  in  and  on  board  of  the  said  vasal 
as  cabin  passengers,  seventy-two  persons,  rendering  it  unoomibrtabJe,  and 
unsafe  for  the  libellant  to  proceeed  in  such  vessel  upon  the  said  vojraie. 
And  many  of  stiid  passengers,  who  are  represented  to  ha%*e  paid,  or  to 
have  engiiged  berths  at  three  hundred  dollars  each,  have  been  in  part  per 


PRACTICAL  FORMS.  629 

Ditted  to  become  pufldcngers  paying  or  engaging  to  pay  for  such  paasagea 
inly  such  $275,  which  circumstance  ofitself  has  contributed  to  crowd  the 
'e«el,  and  is  contrary  to  the  engagement  made  with  the  libellant  or  his 
gent,  and  the  said  vessel  has  also  been  over  crowded  with  cargo  and  the 
AMengers  greatly  inconvenienced  thereby. 

Sixik.  That  the  libellant  or  his  agents,  and  various  others  of  the  said 
cuMngers,  on  discovery  of  the  matters,  have  demanded  a  return  of  the 
aid  passage  money  paid  by  them  respectively,  on  failure  to  obtain  a  com- 
iliaoce  with  the  representations  and  engagements  atbresaid,  but  the  same 
lave  been  refused.  That  the  libellant  is  unwilling  to  go  in  said  vessel  un- 
er  rach  circumstances,  and  has  sustained  and  will  sustain  damages,  as  he 
alievas,  beyond  the  amount  of  said  passage  money,  to  the  amount  of  one 
bousand  dollars. 

Seventh,  That  all  and  singular  the  premises  are  true,  and  within  the  admi- 
alty  and  maritime  jurisdiction  of  the  United  States  and  of  this  Honorable 
/ourt. 

Whereibre  the  libellant  prays  that  proeess  in  due  form  of  law,  according 
I  the  course  of  this  Honorable  Court,  in  cases  of  Admiralty  and  maritime 
iiiBdiction,  may  issue  against  the  said  ship,  her  tackle,  apparel  and  furni- 
ira,  and  that  the  said  H.  J.  Tibbetts  and  Frederick  Griffing,  and  all  persons 
laiming  any  right,  title  or  interest  in  the  said  ship,  may  be  cited  to  appear 
od  answer  upon  oath  all  and  singular  the  matters  aforesaid,  and  that  the 
kmrt  will  be  pleased  to  decree  the  return  of  said  passage  money,  with  in- 
srest  and  costs,  and  payment  of  tiie  damages  aibresaid  ;  and  that  the  libel- 
int  may  have  such  other  and  further  relief  as  in  kiw  and  justice  he  is  en- 
tied  to  receive ;  and  that  the  said  ship,  her  tackle,  apparel  and  furniture, 
ay  be  eondemned  and  sold  to  pay  the  libellant's  demands. 

E.  C.  Galubha. 
Swoni,  &C. 

E.  H.  Owen,  Proctor. 

F.  B.  CuTTiNo,  Advocate. 


O.  116. — ^A   UBEL   IN   REM   BV  A  PA8BEN0ER    AGAINST  A  SHIP  FOB  DAMAGES 

IN   NOT   BEING  SUPPLIED  WlTIi   PROVISIONS. 

To  the  Honorable  Samuel  R.  Betts,  Judge  of  the  District  Court  of  the 
nited  Stales  for  the  Southern  District  of  New  York : 

The  Ubel  of  Peter  M'Donald,  of  the  city  of  New  York,  who  prosecutes 
'  himself  and  on  behalf  of  his  wife,  Alicia  McDonald,  and  also  his  chil- 
BD,  Martin  M'Donald,  James  M'Donald,  Alicia  M'Donald,  Margaret 
'Donald,  and  Catherine  M'Donald,  who  are  all  infants  under  the  age  of 
tmty-one  years,  who  were  late  passengers  on  board  the  British  vessel 
own  as  the  Aberfoyle,  of  Liverpool,  whereof  Thomas  Jones  was  master, 
ainst  the  said  vessel  her  tackle,  apparel  and  furniture,  and  against  all 
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pereaiw  lawfully  iiitcrvoiiing  for  interest  therein,  ia  a  cause  of  dwuage,  chrfl 
and  maritime,  alleges  as  follows : 

First.  That  in  the  month  of  December,  in  the  year  one  thoosand  c%ht 
hundred  and  forty-six,  the  said  vessel,  whereof  the  said  Thomas  Jones  was 
master,  being  at  the  port  of  Liverpool,  in  England,  destined  on  a  vofift 
from  thence  to  the  port  of  New  York ;  the  said  libellanti  embarked  on  bsaid 
of  said  vessel,  as  passengers,  and  paid  their  freight  from  the  said  port  of  Li- 
verpool to  the  said  port  of  New  York,  and  the  agreement  under  which  lbs 
said  libellants  embarked  as  passengers  on  board  the  said  vessel,  was 
stance  as  follows : — That  in  consideration  of  the  sum  of  twenty-two 
sterling  paki,  the  said  libellant  and  his  family  were  to  be  provided  with  ■ 
steerage  passage  from  Liverpool  to  New  York,  in  the  ship  Aberfoyle,  widi 
not  less  than  ten  cubic  feet  for  luggage  for  each  statute  adult,  and  thai  ihiec 
quarts  of  water  per  day,  during  said  voyage,  shoukl  be  furnished  lo  ckIi 
adult ;  and  that  there  should  be  furnished  to  each  of  said  libcJIanls  lo  bs 
computed  as  aduhs,  per  week,  during  said  voyage,  seven  pounds  of  brand 
biscuit,  flour,  oatmeal  or  rice,  or  a  proportionate  quantity  of  potatoes  (ifs 
pounds  of  potatoes  being  computed  as  equal  to  one  pound  of  the  other  ar- 
ticles,) one-half  of  the  quantity  to  be  biscuit,  to  be  issued  not  less  often  ibaa 
twuse  a  week,  two  chikiren  under  fourteen  years  of  age,  and  over  one  jnr, 
being  computed  as  one  adult ;  and  the  libellants  state  that  they  are  aU  sn- 
tute  adults  excepting  the  libellants,  Ann  M'Donald,  Maria  M'Donald, 
McDonald,  Margaret  M'Donald,  and  Catharine  M'DonaUi,  who  are  all 
one  year  and  under  fourteen  years  of  age. 

Second.  That  said  voyage  commenced  about  the  twenty-eizth  dbj  sf 
December  last,  and  continued  for  about  sixty-nine  days,  when  the  said  fVi- 
sel  arrived  at  the  said  port  of  New  York,  where  she  now  is.  That  shsrtlf 
after  the  sailing  of  the  said  vessel,  he,  the  said  Thomas  Jones,  by  hinMdf  or 
his  agents,  on  the  high  seas,  withheld  from,  and  refused  to  furnish  10  ihs 
said  libellant  and  his  family,  the  said  water  and  the  said  provistoos  si  as 
aforesaid  by  the  said  agreement  to  be  furnished,  whereby  the  said  libcUaat 
and  his  family,  during  the  said  voyage  or  passage  as  albrcsaid,  sofdtd 
great  want,  hunger  and  thirst,  and  Bturvation,  to  the  great  injtuy  of  ibe 
health,  and  deprivation  of  the  comfort  of  the  libelkmt  and  liis  Jainily,  aai 
the  libelkint  cluinis  five  hundred  dollars  damages. 

Third.  That  all  and  singular  the  premiftcs  are  true,  and  witliin  the  Ad- 
miralty and  Maritime  jurisdiction  of  tlie  United  States  and  of  this  lisMr- 
able  Court. 

Wherefore  the  libellants  pray,  that  process  in  due  form  of  law, 
to  the  course  of  this  Honorable  Court  in  cases  of  Admiralty  and 
jurisdictk>n,  may  issue  against  the  said  vessel,  her  tackle,  apparel  and  fiins- 
ture ;  and  that  all  persons  having  any  interest  tliercin  may  be  cilcd  is  ap- 
pear and  answer  all  and  singular,  the  matters  hereinbefore  set  forth ;  aad 
that  this  Honorable  Court  would  be  pleased  to  decree  payment  of  the  daaa- 
ges  aforesaid,  with  costs,  and  that  the  sakl  vessel  may  be  condemned  and 
sokl  to  pay  tlic  same,  and  tliat  the  libelkint  may  have  such  other  and 
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irdier  relief  in  the  premises  as  in  law  and  justice  he  may  be  entitled  to  re- 
el ve. 

PCTCR  M'DONALD. 

Sworn,  April  1,  1847, 
before  me, 

George  W.  Morton, 

U.  S.  Commissioner. 
William  M.  Allen,  Proctor  for  Lib'ts. 
Horace  Dresser,  Advocate. 


fO.   117. — ^LlBEL    IN   PERSONAM   BY   A   FEMALE   PASSENGER   AGAINST    TBI 
MASTER   OF  A   VESSEL.  FOR   INSULT  AND   INDECENCY. 

'o  the  Honorable  Samuel  R.  Betts,  Judge  of  the  District  Court  of  the 
United  States  for  the  Southern  District  of  New  York : 

The  libel  of  J.  E.,  now  a  resident  of  the  city  and  county  of  New  York, 

le  a  passenger  on  board  the  ship  whereof  I —  B ,  also  of 

le  eity  of  New  York,  now  is,  or  fate  was,  master  and  part  owner,  against 

le  nid  I —  B ,  in  a  cause  of  damage,  civil  and  maritime,  alleges  as 

Dows.* 

Firsi,  That  on  or  about  the  fourth  day  of  September,  one  thousand  eight 
mdred  and  forty-eight,  this  libellant  being  in  the  port  of  Liverpool,  in  the 
nftad  Kingdom  of  Great  Britain  and  Ireland,  and  wishing  to  embark  for 

te  Unltad  States  of  America,  made  application  to  the  said  I —  B ,  then 

ffPfimnding  the  American  packet  ship  then  lying  in  said  port, 

r  a  eabfai  passage  to  the  port  of  New  York,  and  thereupon  engaged  such 
Mage,  paying  therefor  the  sum  of  £31  l(k.  for  a  cabin  passage  for  herself 
id  dllU,  that  being  the  highest  price  (hr  the  first  class  of  passengers. 

99€9ni.  That  said  B told  this  libellant,  at  the  time  of  engaging 

th  pasnge,  that  he  was  a  married  man,  that  one  of  his  sons  was  to  ao- 
mpany  him  on  the  voyege,  and  that  this  libellant  should  receive  from  him 
trf  &therly  care,  attention,  and  protection,  and  should  be  under  his  espe- 
li  charge. 

TkM.  That  said  ship  left  said  port  of  Liverpool  on  or  about  the  seventh 
y  of  said  September,  and  on  the  morning  of  the  ninth  of  said  month,  while 
k  UbeOant  was  asleep  in  the  state  room  allotted  to  her,  (there  being  no  key 

the  door  of  the  same,)  said  Captain  B entered  said  state  room, 

roke  this  libellant  out  of  her  sleep,  and  made  indecent  and  insulting  pro- 

ak  to  this  libellant,  and  upon  this  libellant  ordering  said  B out  of 

r  said  room,  said  B threatened  that  if  this  libellant  revealed  to  the 

Mr  passengers  what  had  passed  he  would  denounce  her  as  a  whore,  and 
sd  other  indecent  and  vulgar  expressions  to  her.  That  this  libellant  after* 
urds,  and  in  the  course  of  about  three  hours  after  such  occurrence,  request* 

aid  B to  provide  a  key  for  said  state  room  door,  which  he  re- 

led  todo. 
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Fourth.  That  for  several  dayn  in  woceanoia  after  the  last  maHami  o^ 

conrence,  said  B wsa  in  the  hahit  of  coming  into  said  libeUaot^nooi, 

aividKning  her  out  of  her  sleep,  attempting  violence  to  her  person,  and  osiy 
indecent  and  vulgar  expressions,  and  exposing  his  person  in  a  di^gsMiii 
manner ;  that  upon  this  libellant  ordering  said  B  from  her  praesci 

and  room,  and  threatening  to  inform  the  other  cahin  passengers  of  Mi  coo- 

duct  towards  her,  said  B shortly  afterwards,  and  in  the  hetriaf  of 

the  other  cabin  passengers,  ordered  this  libellant  to  remain  in  her  rooa,  wd 
not  to  leave  the  same,  for  if  the  libellant  attempted  so  to  do  he  wodd  mi 
her  amongst  the  steerage  passengers.  That  this  libelUnt  was  ckMdjr  ess- 
fined  to  her  said  state  room  for  the  space  of  tpro  weeksi,  having  her  mnli 

sent  to  her  by  said  B^ 's  orders.    That  said  B was  abo  iotk 

habit  of  falsely  and  maliciously  slanderiog  this  libellant  to  other  oTtiie  wi 
passengers  on  board  said  ship  during  such  voyage. 

Fifth.  That  this  libellant  was  much  injured  in  health,  fretted  and  aooofed 
in  body  and  mind  in  consequence  of  such  confinement  and  conduct  of  Mid 

B and  was  quite  sick  for  some  time  after  her  arrival  in  ssid  dtj  of 

New  York,  and  is  damnified  in  the  sum  of  three  thousand  five  hnodnd 
dollars. 

Sixth.  That  all  and  singular  the  premises  are  true,  and  within  tketdni- 
ralty  and  maritime  jurisdiction  of  the  United  States  and  of  this  Hooofibk 
Court 

Wherefore  she  prays,  that  a  warrant  of  arrest,  in  due  form  of  law,tocarf- 
ing  to  the  course  of  this  Honorable  Court  in  causes  of  admiralty  and  nan- 
time  jarisdiction,  may  issue  against  the  said  I —  B .  and  thatheaiy 

be  required  to  answer,  upon  oath,  this  libel,  and  all  and  singular  tbe  matlefi 
aforesaid,  and  that  this  Honorable  Court  will  be  pleased  to  decree  tbe  pay- 
ment of  the  damages  aforesaid,  with  costs,  and  that  the  libellant  mij  bare 
such  other  and  further  relief  as  in  law  and  justice  she  may  be  ettitfed  tt) 
receive. 

J E 

Sworn,  July  3d,  1849, 
before  me, 

George  W.  Morton, 

U.  S.  Commissioner. 
Thomas  W.  Smith, 

Proctor  for  Libellant. 
W.  CI.  Morton,  Advocate. 


No.  118. — Libel  in  personam  by  a  seaman  against  a  master  aits  xati 

FOR  A  joint  assault  AND  BATTERY. 

To  the  Honorable  Samuel  R.  Betts,  Judge  of  the  District  Court  of  tbe 
United  States,  for  the  Southern  District  of  New  York. 

The  libel  of  Charles  Grayman,  late  seaman  on  board  the  ship  Loovie, 
whereof  Weeks  was  master,  and  Whittlesey  chief  matrt 
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BgaioBt  the  matter  and  mate  in  a  cause  of  personal  damage,  civil  and  mari- 
time, alleges  as  follows : 

FirsL  That  sometfme  in  the  month  of  March,  in  the  year  one  thousand  eight 
handred  and  forty  eight,  the  libellant  shipped  on  board  the  said  ship  Liouvre 
for  a  vojrage  from  New  York  to  Roterdam,  and  back  to  New  York. 

That  on  or  about  the  twenty-fillh  day  of  March,  while  on  the  high  seas, 
the  libellant  having  been  kept  on  deck  longer  than  was  usual,  by  reason  of 
the  nioesB  of  the  cook,  whose  place  he  had  volunteered  to  fill,  in  addition  to 
bii  other  duties,  was  lying  in  his  berth  in  the  forecastle  while  it  was  his  watch 
below^  and  while  there  heard  the  mate  call  him  to  come  upon  deck,  where- 
rxpoa  he  immediately  arose,  but  before  he  had  fairly  got  out  of  the  berth  the 
mate  sprang  down  into  the  forecastle,  and  seizing  the  libellant  by  the  throat 
began  to  drag  him  along  the  floor,  and  the  said  master  having  come  down 
with  an  iron  belaying  pin  endeavored  to  strike  the  Hbellant  with  the  same, 
bat  the  libellant  to  avoid  a  blow  with  such  a  dangerous  weapon  escaped 
from  the  hands  of  the  master,  and  ran  upon  deck,  and  the  master  and  mate 
followed  him,  and  coming  up  with  him  near  the  galley  the  said  master  en- 
deavored again  to  strike  the  libellant  with  the  iron  belaying  pin,  and  the  libel- 
hnt  not  being  able  to  escape  from  his  reach  was  obliged  to  ward  of  the  blow 
with  his  arm  and  hand,  and  in  so  doing  received  a  severe  stroke  with  the  said 
iron  belaying  pin  upon  the  back*of  his  hand,  whereby  the  same  was  much  in- 
jured, and  to  this  day  bears  the  marks  of  the  blows  so  received :  that  upon  an- 
other occasion,  while  engaged  in  hauling  upon  a  rope,  the  said  mate  with- 
out the  least  cause  or  provocation,  and  without  the  slightest  warning  to  the 
libellant  fell  upon  the  libellsmt  and  beat  him  severely  with  his  flst  about  the 
head  and  fiice,  and  the  said  master  coming  from  the  other  side  of  the  deck 
took  a  wooden  belaying  pin  from  the  rail,  and  holding  the  libellant  by  the 
nedEy  struck  the  hbellant  five  or  six  times  on  the  head  with  the  belaying  pin, 
and  with  the  assistance  of  the  mate,  then  beat  him  with  the  same  about  his 
legs  and  body  for  some  minutes ;  that  by  reason  of  such  beating,  the  face  and 
head  of  the  libellant  was  very  much  bruised,  and  his  body  also  injured }  that 
be  still  feels  the  effects  of  such  beating.  And  the  libellant  by  reason  of  the 
premises  claims  to  be  entitled  to  demand  of  the  said  master  and  mate, 
damages  to  the  amount  of  five  hundred  dollars  and  upwards. 

Second,  That  on  the  arrival  of  the  said  ship  in  this  port  the  libellant  took 
oat  a  warrant  from  the  marine  court  of  the  State  of  New  York,  against  the 
said  Weeks  and  Whittlesey,  for  the  above  mentioned  assaults,  but  that  they 
have  fled  from  the  jurisdiction  of  that  court,  or  so  concealed  themselves  that 
they  cannot  be  taken,  and  this  hbellant  is  wholly  without  remedy  unless  by 
pfoeesB  from  this  court. 

Tidrd.  That  the  said  defendants  have  goods  and  chattels  in  this  district 
and  credits  in  the  hands  of  E.  D.  Hurlburt  d^  Co.,  of  the  city  of  New  York, 
merchants. 

Fourth.  That  nil  and  singular  the  premises  are  true,  and  within  the  ad* 
miralty  and  Maritime  jurisdiction  of  the  United  States,  and  (^this  Honora^ 
bje  Court. 


534  APPENDIX. 

Whereupon  the  libellaDt  prajr*  that  a  warmnt  ofarreatv  in  doe  fimflT 

law,  according  to  the  course  of  this  Honorable  Court  in  cases  of  Admiraiij 

and  Maritime  jurisdiction  may  issue  against  the  Mud  Weeks  and  WUdl^ 

■ey,  and  that  they  may  be  required  to  appear  and  answer  oa  oath,  tkii  I 

bel,  and  all  and  singular  the  matters  aforesaid,  and  that  if  thej  eaimoikt 

found,  that  their  goods  and  chatties,  and  if  none  be  found,  that  their  crafin 

and  effects  in  the  hands  of  E.  D.  Hurlburt  db  Co.,  of  the  City  of  New  TeA, 

merchants,  garnishees,  may  be  attached,  to  the  amonnt  sued  for,  and  csiftL 

And  that  this  Honorable  Court  would  be  pleased  to  decree  the  paysMstif 

the  damages  sustained  by  the  libellant,  with  costs,  and  that  he  nay  lavs 

such  other  and  further  relief  as  in  law  and  justice  he  may  be  entitled  Is  le- 

oeive. 

Cbarlbs  Gbatmah. 

Sworn  July  1,  1848, 

before  me, 

Crab.  W.  Newton, 
U.  S.  Commissioner. 
W.  R.  Beebe,  Proctor. 
E.  C.  Benedict,  Advocate. 


No.  119. — Libel  in  rem  for  collision. 

To  the  Honorable  Samuel  R.  Betts,  Judge  of  the  District  Court  of  dMi 
United  States  for  the  Southern  District  of  New  York : 

The  libel  of  Robert  Schuyler  and  Gveorge  L.  Schuyler,  both  of  the  city  tf 
New  York,  against  the  brig  Sea,  her  tackle,  apparel,  and  other  fniaiMe, 
and  all  persons  lawfully  intervening  for  their  interest  in  the  same,  in  a  csih 
of  collision,  civil  and  maritime,  alleges  as  follows: 

First,  That  your  libellonts,  before  and  at  the  time  of  the  coUiaoo  bcros- 
ai\er  in  tlie  third  article  mentioned,  were  the  owners  and  proprieion  of  a 
certain  steamboat  called  the  Niagara,  with  her  steam  engine,  boikfi.  OBk- 
chinery,  tackle,  apparel,  and  other  furniture  *,  which  said  steamboat  jw 
libellants  used  and  employed  in  transporting  passengers  and  freight  betwecs 
the  port  of  New  York  and  the  port  of  Bridgeport  in  the  smie  of  Conoectirst 
and  between  which  said  ports  she  was  regularly  run,  daily  and  every  dij. 
Sunda}'s  excepted,  for  the  purposes  aforesaid. 

Second,  That  on  Sunday,  the  ninth  day  of  Januar}',  in  the  year  IMS,  iht 
said  steamboat  Niagara,  with  her  steam  engine,  boilers,  fixtures,  appaifl 
and  other  furniture  on  board  thereof  was  safely  moored,  and  lying  ai  hv 
usual  berth  alongside  of  the  pier  or  dock  at  the  foot  of  Market  street.  Essi 
River,  in  said  city  of  New  York,  where  she  had  a  perfect  right  to  be;  ihs 
said  steamboat  being  then,  and  also  at  the  time  when  she  was  run  into  is 
hereiiiaf\er  mentioned,  tight,  staunch,  strong,  and  in  every  respect  well 
ned,  tackled,  appareled  and  appointed,  and  having  the  usual  and 
complement  oi*  officers  and  men,  and  that  the  master  and  crew  engaged  oa 
board  were  on  the  look  out  for  the  protection  and  safety  of  said  vessel. 

Third,  That,  on  the  morning  of  the  said  day.  and  while  the  said  steaa 
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oat  wdH  solely  moored  as  aforesaid,  tlie  said  brig  Sea,  whereof  Norton  was 
oaster,  on  her  way  from  Havre,  in  the  kingdom  of  France,  to  her  destma- 
ioa  at  said  city  of  New  York,  came  up  the  East  River,  between  the  Battery 
ind  Governor's  Island,  passing  at  the  distance  of  about  four  or  five  hundred 
eet  from  the  docks  of  said  city  on  said  river,  with  a  strong  wind  from  west- 
ooth-west,  and  with  a  flood  tide ;  and  then  and  there  with  great  force  and 
riolence  ran  into  and  upon  the  said  steamboat,  and  did  thereby  cause  great 
lamage  and  injury  to  the  said  Niagara,  her  guards,  hull,  and  stem,  and  re- 
naioed  foul  of  and  upon  the  said  Niagara  for  some  time,  and  until  she  (the 
wig  Sea)  swayed  round,  when  she  cleared  and  passed  on. 

Fourth.  That  the  said  brig  Sea,  before  and  at  the  time  of  the  said  colU- 
joo,  on  a  voyage  from  Havre  to  New  York,  was  coming  up  the  East  River 
intbout  a  pilot,  and  with  the  design  of  anchoring  or  mooring  in  said  river  > 
hat  she  was  moving  along  rapidly,  with  the  aid  of  wind  and  tide,  carrying 
ler  fore  and  main-top  sails  ;  that  from  the  improper  and  unskilful  manage- 
nent  of  the  persons  navigating  said  brig,  tlie  anchors  were  not  let  go  in  due 
ime  to  check  her  headway,  and  bring  her  round  into  the  tide,  nor  were  her 
Ails  properly  and  in  season  furled  and  clewed  up  so  as  to  lessen  her  speed, 
rat,  on  the  contrary,  the  said  brig  was  so  improperly  and  unskilfully  ma- 
mged  and  navigated,  in  the  particulars  above  mentroned,  that  she  was  dri- 
reo  upon  and  into  the  said  steamboat  as  aforesaid. 

Ptfih,  That  the  persons  navigating  the  said  brig  Sea  let  one  anchor  go 
ibout  abreast,  or  in  the  neighborhood  of,  the  Fulton  street  slip  or  pier,  which 
partially  checked  her  headway,  but,  notwithstanding,  she  continued  to  drifl 
ap  the  stream  with  the  tide,  heading  partly  across  it,  and  in  the  directk>n  of 
the  Brooklyn  shore ;  that  the  second  anchor  not  being  shackled,  or  other- 
mat  in  readiness,  as  it  sliould  have  been,  was  not  cast  off  into  the  stream 
lotil  the  Mud  brig  had  driAed  up  to  about  opposite  Catharine  street  pier,  and 
It  a  distance  of  three  hundred  feet  or  thereabouts  from  the  said  Niagara, 
lod  before  a  sufficient  scope  of  cable  had  run  out,  or  the  two  anchors  had 
shacked  her  headway,  she  ran  into  and  afoul  of  the  said  Niagara,  the  stem 
»r  iBkl  brig  striking  with  great  force  and  vk>lence  against  the  starboard  side 
)f  said  steamboat,  twenty-five  feet  from  the  bows,  and  cutting  in  the  deck 
iManM^  feoder-piece,  and  plank  shears,  besides  twisting  round  and  damaging 
lier  stem ;  that  at  the  time  of  the  striking,  the  said  brig  was  heading  round 
into  the  stream  and  towards  the  Brooklyn  shore,  and  that  the  collision  afore- 
nid  was  occasioned  by  the  negligence,  inattention,  and  want  of  proper  care 
lod  ■kill  on  the  part  of  said  brig,  her  master  and  crew,  and  not  from  any  fault, 
MnWon,  or  neglect  on  the  part  of  the  said  Niagara,  her  master  and  crew. 

8i9ih.  That  the  said  brig  Sea  had  not  before,  or  at  the  time  of  the  ooHi- 
■on,  a  proper  look  out  and  watch  to  guard  against  tlie  danger  of  a  colliswn 
in  a  crowded  port ;  that  the  crew  of  said  brig  were  occupied  on  the  forward 
part  of  the  vessel— while  she  was  driAing  up  as  above  mentioned,  af\er  hav- 
ng  let  go  the  first  anchor— in  shackleing  or  otherwise  preparing  the  second 
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anchor  to  be  cast  into  the  stream;  that  the  ooUiiioa  would  not  havaoeeorvDd 
if  both  of  said  achors  had  been  in  readineM*  or  had  been  anffiered  •»  ran  in 
doe  season,  which  would  have  checked  her  headway,  or  if  the  poation  of  her 
yards  had  been  changed,  by  hauling  on  the  larboard  braoei^ — wfakh 
have  forced  her  olF  from  the  docks  towards  the  middle  of  the  atrenm ; 
that  the  master  and  crew  of  the  Niagara,  fearful,  fiom  the  course  puimBd 
by  those  navigating  the  brig  that  she  would  run  into  and  upon  tbeir  vesseli 
did  every  tiling  in  their  power,  by  getting  out  additional  fasts  to  the  whad, 
and  heeling  their  vessel  over,  to  diminish  the  extent  of  the  injury  and  dnaege 
to  be  caused  by  the  blow. 

Seventh.  That  tlie  said  steamboat  Niagara,  was  eo  injured  and  diabU 
by  the  force  and  violence  with  which  she  was  struck  by  the  nid  bi^  Sen, 
as  to  render  it  necessary  to  take  her  to  the  Dry  Dock  for  repairs,  nt  a  tinie 
when  her  services  on  the  line  in  whkh  she  was  engaged,  were  particukriy 
valuable  to  her  owners ;  and  that  the  libellants,  in  oonsequenoe  of  the  Nia- 
gara having  been  run  into  and  foul  of  as  aforesaid,  have  sustained  dauNgcs 
for  the  hire  and  expenses  of  a  steamboat  to  supply  her  place ;  for  repain  » 
the  said  Niagara,  and  to  her  fixtures  for  her  loss  of  time,  (or  expenaes  of  bar 
master  and  crew,  and  otherwise,  to  the  amount  of  one  thounnd  doQu»- 
which  said  damages  were  occasioned  by  the  negligence,  want  of  skill,  wti 
improper  conduct  of  the  persons  navigating  the  said  brig  Sea,  and  not  hf  m 
through  any  fault,  negligence,  or  improper  conduct  on  the  part  of  the 
eons  on  board  the  Niagara,  her  master  and  crew. 

Eighth.  That  since  the  said  Niagara  was  so  run  foul  of  and  into  as 
•aid,  these  libellants  have  applied  to  the  firm  of  John  Ewell  & 
the  consignees  of  said  brig — the  owners  of  said  brig  residing,  as  these  Ebd- 
lants  are  informed  and  believe,  in  the  town  of  Warren,  and  State  of  Rhode 
Island,  where  said  brig  belongs — and  requested  them  to  settle  with  the* 
libellants  tor  tlie  damages  sustained  by  them  as  above  mentioned  ;  bat  Ibo 
said  consignees  deny  that  tlicre  is  any  liability  on  the  part  of  said  hn$  far 
tlie  said  damages,  or  any  part  thereof. 

Ninth.  That  the  said  brig  Sea  is  now  lying  in  tlie  port  of  New  York,  aad 
within  the  jurisdiction  of  this  Court. 

Tenth.  That  all  and  singular  the  premises  are  true,  and  within  the  Ad- 
miralty and  Maritime  jurisdiction  of  the  United  States  and  of  this  H( 
able  Court. 

Wherefore  the  libellant  prays  that  process  in  due  form  of  bw, 
to  the  course  of  tliis  Honorable  Court  in  cases  of  Admiralty  and 
junsdktion,  may  issue  against  the  said  brig  Sea,  her  tackfe,  apparel,  anl 
other  furniture,  and  that  all  persons  having  any  interest  therein,  nay  W 
cited  to  appear  and  answer  all  and  singular  the  matters  albresaid ;  aad 
that  this  Honorable  Court  would  be  pleased  to  decree  the  paymeOI  of 
the  damages  as  aforesaid,  and  tliat  the  said  vessel  may  be  oondenined  ui 
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iold  to  pay  the  same,  and  that  the  hliellants  may  have  tuch  other  and  fur- 
ther relief  as  in  law  and  justice  they  may  be  entitled  to  receive. 

George  L.  Shuyler. 
Sworn,  &^., 
Alexander  Hamilton,  Jr., 

Proctor  for  Libellants. 
W.  d.  Morton,  Advocate. 


No.  120. — Libel  in   personam  against   the  owner  of  a   ship,  for 

SALVAGE. 

To  the  Honorabls  Samuel  R.  Betts,  Judge  of  the  District  Court  of  tlie  Uni; 
ted  States  for  the  Southern  District  of  New  York. 

The  libel  of  William  Peters,  master  of  the  ship  Amiable,  for  himself,  and 
all  others  entitled,  against  John  Jones,  owner  of  the  ship  Hercules,  in  a  cause 
of  salvage,  civil  and  maritime,  alleges  as  follows : 

FirML  That  the  libellant  being  at  sea,  and  bound  to  the  port  of  New  York 
in  the  said  ship  Amiable,  of  which  he  was  master,  observed  a  brig  with  a 
signal  of  distress  flying,  and  he  immediately  made  for  said  vessel,  when  he 
discovered  that  she  was  aground  on  the  beach,  on  the  south  side  of  Long 
Island,  and  being  hailed  by  the  master  thereof  was  informed  that  she  was 
the  brig  Rover,  of  New  York,  and  had  been  aground  for  several  hours,  and 
had,  by  force  of  the  wind  and  tide,  worked  so  far  into  the  sand,  that  he 
feared  she  would  not  float  at  l^gh  water  without  assistance,  and  asked  the 
libellant  to  assist  him. 

Second,  That  the  libellant  thereupon  consented  to  render  such  assistance 
as  was  in  his  power,  and  for  that  purpose  let  go  his  anchor  and  lay  by  her, 
and  got  out  hawsers  to  her,  and,  by  constant  heaving  of  himself  and  his  whole 
■hip's  company,  prevented  her  working  further  up  into  the  sand,  and  at  hjgh 
water,  socceeded  in  heaving  her  off  without  injury — whereupon  the  said 
master  informed  the  libellant  that  he  had  no  means  of  paying  him  there — 
that  he  was  bound  to  8e^^  and  was  very  desirous  of  not  being  delayed,  and 
that  he  would  give  the  libellant  a  letter  to  his  owner,  the  said  John  Jones, 
who  would  pay  him  his  reasonable  salvage.  That  said  master  thereupon 
gave  the  libellant  a  letter  to  said  owner,  informing  him  that  the  libellant 
had  rendered  him  valuable  asnstance,  whereby  the  said  brig  had  been  sav- 
ed from  probable  loss,  and  was  entitled  to  salvage. 

TMird.  That  the  libellant  therefore  consented  to  allow  the  said  brig  to 
ponae  her  voyage,  and  on  his  arrival  in  the  port  of  New  York,  he  present- 
ed said  letter  to  said  owner,  and  for  himself  and  his  ship's  company,  and  his 
owners,  whose  ship  had  been  perilled  in  rendering  said  assistance,  offered  to 
accept  the  sum  of  ^ve  hundred  dollars,  if  paid  without  delay  or  trouble  to 
the  libellant,  although,  as  he  had  previously  been  informed,  said  brig  and 
eaigo  were  worth  the  sum  of  thirty  thousand  dollars,  and  the  said  sum  of 
five  hundred  dollars  was  an  inadequate  salvage  compensation,  but  said 
owner  refused  to  pay  the  same,  and  to  pay  any  more  than  fifty  dollars. 

68 
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Fourth,  Thai  all  and  wngular  the  preniMet  arc  tnie,  and  wilbin  tbe 
admiralty  and  maritime  juriadictioD  of  the  Uoited  States  and  of  IhiiHaaor- 
able  Court 

Wherefore  tlic  libellant*  praye  that  the  Mud  John  Jones  may  be  otad-ls 
appear  and  answer  the  matters  aforesaid,  and  may  be  decreed  to  pay  Is  tha 
libellant,  and  the  others  so  entitled,  a  full  reasonable  salvage  eoa| 
tion  for  the  said  assistance  so  rendered,  aod  that  they  may  have 
and  further  relief  as  in  law  and  justice  they  may  be  entitled  to 

WlUJAM  Pj 

Sworn,  dec. 
A.  B.,  Proctor  and  Advocate  for  Libellant 


No.    121. — ^LlBEL  IV  RKM  ST  TBS  SKAMKII  OF  A  GOYBBHHUIT  TBSSSli  AMUMT 

K,  VESBRL   AND  CARGO    FOR  SALVAGE. 

To  the  Honorable  Samuel  R.  Betts,  Judge  of  the  District  Coort  oT  tha  Ha- 
ted States  for  the  Southern  District  of  New  York. 

The  libel  of  Joseph  Smith,  of  said  district,  mariner,  for  himeelf  and 
interested  as  salvors  against  the  schooner  Josephine,  her  tackle,  appaid  ■ 
furniture,  and  cargo,  in  a  cause  of  salvage,  civil  and  maritime,  aDeges 
follows : 

PirMt,  That  the  United  States  sloop  of  war  Plymouth,  being  oo  her 
sage  from  Rb  Janeiro,  and  being  tight,  staunch,  and  weU  fbuDd,  and  i 
ned  with  a  crew  of  about  two  hundred  and  fifty  men,  on  or  about  the 
ticth  day  of  September,  and  while  on  the  high  seas,  the  said  ship  thea 
on  her  passage  to  the  port  of  Boston,  and  about  eight  or  nine  oVlock  in  the 
evening  of  that  day,  fell  in  with  the  wreck  of  the  schooner  Josephine,  aboat 
four  or  five  hundred  miles  from  the  port  of  New  York,  sskl  '^hftgnfr  then 
drifting  about  at  the  mercy  of  the  waves,  and  entirely  abandoned  by  her 
crew,  and  being  derelict,  and  having  the  appearance  oi  having  been  broken 
open  and  partly  plundered. 

Second.  That  after  the  discovery  of  said  wreck,  a  boat  was  lowered  froai 
the  said  skxtp,  and  a  boat^s  crew  sent  on  hoard  to  take  posteaaion  of  the  md 
wreck  so  abandoned,  and  that  after  considerable  exertion,  made  last  to  ikc 
said  schooner  witli  hawsers,  and  altering  the  course  of  the  said  sloop  of  «ar. 
she  proceeded  to  the  port  of  New  York  with  the  said  schooner  aod  caigs  is 
tow,  and  continued  to  tow  her  for  about  four  days,  when,  having  arrivad  at 
the  port  of  New  York,  and  in  perfect  safety,  she  was  put  in  charge  of  the 
steamboat  Hercules,  who  towed  her  to  the  wharf,  in  said  port, 
now  lies. 

Third,  That  said  schooner  was  at  the  time  loaded  with  an 
and  was,  at  the  time  of  her  wreck,  bound  from  Richmond  lo  tlie  Wert  la- 
dies, uiid  hod  it  not  been  for  the  assistance  so  rendered  to  the  said 
and  cargo,  tlic  same  would  have  been  entirely  lost 
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Fourth.  That  the  libellant  was  on  board  said  sloop  at  the  time  of  saving 
nid  schooner,  and  assisted  in  saving  her  and  her  cargo. 

F\fth,  That  the  captain,  officers  and  crew  of  the  said  sloop  of  war,  by 
reason  of  the  service  they  so  performed,  and  the  risk  and  hazard  they  run 
in  nving  the  said  schooner  and  her  cargo,  deserve  and  are  justly  entitled  to 
meet  and  competent  salvage  for  such  service,  and  to  so  much  as  has  been 
and  actually  is  usually  allotted  by  this  Court  to  persons  doing  and  perform- 
iog  the  like  service,  with  all  charges  and  expenses  attending  the  same. 

Sixth.  That  all  and  singular  the  premises  are  true,  and  within  the  Admi- 
ralty and  Maritime  jurisdktion  of  the  United  States,  and  of  this  Honorable 
Court. 

Wherefore  the  libellant  prays,  that  process  in  due  form  of  law,  accord- 
ing to  the  course  of  this  Honorable  Court,  in  cases  of  Admiralty  and  Ma- 
ritime jurisdiction,  may  issue  against  the  said  schooner,  her  tackle,  apparel 
and  furniture,  and  the  cargo  laden  therein,  and  that  all  persons  having 
or  pretending  to  have  any  right,  title,  or  interest  therein,  may  be  ci- 
ted to  appear  and  answer  all  and  singular  the  matters  aforesaid,  and  that 
thk  Honorable  Court  would  be  pleased  to  decree  such  a  sum  of  money,  or 
proportion  of  the  value  of  the  said  schooner  Josephine  and  her  cargo,  to  be 
due  to  the  libellant  and  others,  salvors,  as  a  compensation  fur  their  salvage 
Mrvice,  as  shall  seem  meet  smd  reasonable,  together  with  their  costs  and  ex- 
penees  in  this  behalf  sustained,  and  that  the  said  schooner,  her  tackle,  appa- 
rel and  foraiture,  and  the  cargo  laden  therein,  may  be  condemned  and  sold 
to  pay  the  same,  and  that  the  libeilants  may  have  such  other  and  further 
relief  as  in  law  and  justice  they  may  be  entitled  to  receive. 

Joseph  Smith. 

Sworn  to  before  me,  this  8th  day 
of  Oct.,  1846, 

Geo.  W.  Morton, 

U.  S.  Commissioner. 
Buaa  &  BiECKDiCT, 

Proctors  and  Advocates. 


No.  182. — Libel  against  a  ship  and  cargo  for  military  salvage. 

{From  HqITm  Admiralty.) 

To  the  Honorable  Richard  Peters,  Esq.,  Judge  of  the  District  Court  of  the 
United  States,  in  and  for  the  District  of  Pennsylvania: 

.  The  libel  of  John  Christian  Breevoor,  roaster,  and  John  Schier  Seaman, 
agent  of  the  ship  Fair  American,  now  riding  at  anchor  in  the  port  of  Phila- 
delphia, respectfully  showeth : 

F&mL  That  the  said  ship  set  sail  from  the  port  of  Philadelphia,  in  the  Uni- 
ted Stales  of  America,  on  tlie  22d  day  of  September,  in  the  year  of  our  Liord 
1796,  and  proceeding  on  her  voyage  from  the  port  aforesaid  to  the  port  of 
Havana,  to  wit,  on  the  eighth  day  of  October  in  tlie  year  aforesaid,  between 
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the  boan  of  oine  and  ten  in  the  moraing^  being  then,  to  the  beit  oTihetr 
judgment,  between  five  and  m  milei  from  the  afbrettid  port  of  Havaaa, 
wm  brought  to  and  captured  by  a  French  privateer  achooner  L'eD&nt  de 
la  Grande  Rcvenche,  armed  and  cruizing  againat  the  property  of  the  dtiaeoi 
of  the  United  States,  commanded  by  Captain  RouUia.  That  the  commante 
of  the  aforesaid  privateer  and  his  officers,  after  looking  over  the  paper*  of  the 
Fair  American,  declared  said  ship  and  cargo  good  prize,  and  took  from  the 
ship  fair  American,  sailing  as  aforesaid,  her  officers  and  seamen*  all  ezeepc 
your  libellants  and  Anthony  Fachtman  the  oook,  who  were  suffered  to  re- 
main on  board  the  said  ship,  and  put  on  board  from  the  said  schooner,  a  prize 
master  with  six  white  men  and  two  negroes,  and  ordered  her  course  to  be 
altered  for  Cape  Francais. 

Second.  That  on  the  16th  day  of  October  in  the  same  year,  between  the 
qours  of  nine  and  ten  in  the  morning,  the  said  ship  Fair  American  being  thee 
in  latitude  28^  45'  North,  and  longitude  80^  30'  West,  under  the  oommand  i/ 
the  said  French  prize  master,  seamen  and  negroes,  and  having  been  under 
their  command  and  control  upwards  of  forty-eight  hours,  your  libellants  then 
and  there,  being  and  remaining  on  board  the  said  ship  Fair  American,  nsiirtrd 
by  the  aforesaid  Anthony  Fachtman  the  cook,  did,  by  great  labor  and  enter- 
prise, and  at  the  manifest  risk  of  their  lives,  re-capture  and  take  from  the 
hands  and  control  of  the  said  French  prize  master,  seamen  and  negroes,  the 
said  ship  Fair  American,  and  did  alter  her  course  for  the  port  of  CharlesUHi, 
in  the  state  of  South  Carolina,  being  the  nearest  port  in  the  United  States 
where  the  said  ship  arrived  in  perfect  safety  on  the  26th  day  of  October,  id 
the  year  aforesaid.    By  reason  whereof  the  said  sliip  and  cargo  were  aved 
to  the  owners  and  all  others  concerned,  having  received  nevertheless  rooiid- 
erable  dunmge  in  her  rigging  and  sails,  dec,  while  in  possession  of  the  French 
prize  master  and  crew  aforesaid. 

Third,  That  tlie  said  ship  Fair  American,  her  tackle,  d:.c.,  and  cargo 
were  valued  and  estimated  in  the  policies  of  insurance  effected  in  Philadel- 
phia at  the  time  the  said  ship  set  sail  from  the  port  aforesaid,  a:  the  sam  of 
thirty-eight  thousand  dollars  or  thereabouts,  and  that  after  the  said  ship  ar- 
rived at  the  port  of  Charleston  aforesaid,  she  vnis  valued  and  estimated,  with 
her  cargo  together,  at  the  sum  of  thirty  thousand  one  hundred  and  one  dol- 
lars or  thereabouts.  That  the  cargo  of  the  said  ship  alone  amounted,  by 
just  valuation,  to  the  sum  of  twenty-five  thousand  and  fil\y-one  doihn  or 
thereabouts ;  that  the  cargo  aforesaid  has  been  sold  or  disposed  of,  so  thai 
your  libellants  cannot  now  take  benefit  of  process  of  your  Honorable  Coort 
against  the  same. 

Whereupon  your  libellants  pray  that  the  process  of  this  Honorable  Coort 
may  issue  to  attach  and  seize  the  said  ship  Fair  American,  now  belonging  to 
Stephen  E.  Dutilh,  of  Philadelphia,  and  that  by  a  definitive  sentence  the«id 
•hip  may  be  condemned  and  sold,  and  that  such  adequate  and  reasonable 
proportion  may  be  awarded  to  your  libellants  for  their  labor  in  the  premici 
as  shall  be  found  due  to  your  libellants  by  the  laws  of  the  United  Statei,  or 
by  the  laws  of  nations  in  such  cases  esteemed  and  used.    And  your  Uticl- 
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hmU  Turther  pray,  that  proceM  of  your  Honorable  Court  may  alao  ismie  to 
call  in  Stephen  £.  Dutilh.  owner  of  the  said  ihip  Fair  American  and  part  of 
the  cargo  aforesaid,  and  John  Gourgon  of  Philadelphia,  owner  of  the  oilier 
part,  and  that  they  may  be  condemned  to  pay  your  libeiiants  euch  reaeoDable 
Milvage  af  to  your  Honor  may  deem  just  and  proper. 

J.  Ingersoll, 

Proctor  for  Labellants. 


No.  123. — Libel  against  a  vessel  and  cargo  as  prize. 

{From  HaWt  Admiralty.) 

To  the  Honorable  John  Sloss  Hobart,  Esquire,  Judge  of  the  District  Court 
of  the  United  States  for  the  New  York  District 

The  libel  of  Silas  Talbot,  Esquire,  Commander  of  the  United  States  ship 
of  war  the  Constitution,  on  behalf  as  well  of  the  United  States  as  of  himself 
and  the  officers  and  crew  of  the  said  ship^  against  the  ship  Amelia,  her  tackle, 
apparel,  furniture  and  cargo : 

The  aid  llbellant  for  and  on  behalf  as  aforesaid,  doth  hereby  propoundt 
allege  and  declare  to  this  Honorable  Court,  as  folbweth  : 

FirsL  That  pursuant  to  instructions  for  that  purpose  from  the  President 
of  the  United  States,  the  libellant  in  and  with  the  said  United  States  ship 
of  war  the  Constitution  and  her  officers  and  crew,  did  subdue,  seize  and  take 
upon  the  high  seas,  the  said  ship  or  vessel  called  the  Amelia  of  the  burthen 
of  about  370  tons,  with  her  apparel,  guns,  and  appurtenances,  and  a  valua- 
ble eaigo  on  board  of  the  same,  consisting  of  cotton,  sugar,  and  dry  goods  in 
bales,  and  hath  brought  the  said  ship  or  vessel  and  her  cargo  into  the  port 
of  New  York,  where  they  now  are. 

Seeomd,  That  the  said  ship  or  vessel  called  the  Amelia,  at  the  time  of  the 
said  capture  thereof,  was  armed  with  eight  carriage  guns,  and  was  under 
the  command  of  Citoyen  Etienne  Prevost,  a  French  officer  of  Marine,  and 
had  onboard  besides  the  said  Commander  thereof,  eleven  French  mariners } 
that  as  this  libellant  hath  been  inlbrmed,  the  said  ship  or  vessel  with  her 
said  cargo,  being  the  property  of  some  person  or  persons  to  the  said  libellant 
nnkiiowD,  sailed  some  time  since  from  Calcutta,  an  English  port  in  the  East 
Indies^  bound  for  some  port  in  Europe :  That  upon  her  said  voyage  she  was 
met  with  and  captured  as  a  prize  by  a  French  national  corvette,  called  La 
Diltgentet  commanded  by  L.  T.  Dubois,  who  took  out  of  her  the  captain 
and  crew  of  the  said  ship  Amelia,  with  all  the  papers  relating  to  her  and  her 
caigOi  and  placed  the  said  Etienne  Prevost  and  the  said  French  mariners 
on  board  of  her,  and  ordered  her  to  St  Domingo  lor  adjudicatkMi,  as  a  good 
and  lawful  prize ;  and  that  she  remained  in  the  full  and  peaceable  pos- 
aesiioQ  of  the  French  from  the  time  of  the  capture  thereof  by  them, 
for  the  space  often  days,  whereby  this  libellant  is  advised  that  as  well  by 
the  laws  of  nations,  as  by  the  particular  law  of  France,  the  said  ship  became 
and  was  to  be  considered  as  a  French  ship. 
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Third.  This  proponent  doth  allege,  propound  and  dedu«| 
singular  the  premises  are  and  were  true,  publio  and  notoriom^ 
proof  being  made,  he  humbly  prays  the  nsoal  prooeas  and  mnnitiwufllii 
Court  in  this  behalf  to  be  made,  and  that  the  said  Ettienoa  Pravoal,  aaiil 
other  persons  having  or  claiming  any  intorest  in  the  said  riripAndn,  her  a^ 
parel,  guns,  appurtenances  and  cargo,  or  any  part  thereof,  may  be  dlad  iig^ 
neral  and  special,  to  answer  the  premises,  and  that  rightaad  josdee  nay  Is 
duly  administered  in  this  behalf,  and  all  due  prooeedinga  beiaff  had,  that  tfM 
same  ship  or  vessel,  her  apparel,  guns,  appartaoanoeaandcarm  ftrtks 
causes  aforesaid,  and  others  appearing^  may,  by  the  definitiva  aei 
decree  of  this  Honorable  Court  be  condemned  as  forfeited,  to  be 
as  by  law  ii  provided  respecting  the  captures  made  by  the  pablk 
vessels  of  the  United  States;  or  if  it  shall  appear  that  the  same  or  any  pM 
or  parcel  thereof  ought  to  be  restored  to  any  person  or  persons^  aa  iha  fir- 
mer owner  or  owners  thereof,  then  that  the  same  may  be  ao  re 
the  payment  of  such  salvage  as  by  law  ought  to  be  paid  for  the 

RicBAan  HAaaiaoN, 
Proctor  and  Advocate  lor  the 


No.  124.— Libel  Foa  aEsriTOTioN  or  a  captubbo  brip  amb  cabbb. 

To  the  Honorable  Richard  Peters,  Esq.,  &c. 

The  libel  of  Robert  Findley,  &c. 

firtU  That  your  libellants  are  the  true  owners  of  the  ship  W01iaB«liBMi 
Leggat  master,  now  lying  in  the  port  of  Philadelphia,  and  within  the  jorisdiB- 
tion  of  this  Honorable  Court 

Second,  That  on  the  third  day  of  May  last,  the  said  ship  being  on  her  toy- 
age  from  Bremen  to  Potomac  river,  in  the  state  of  Maryland,  and  wiihia  aiae 
miles  of  the  sea  coast  of  the  United  States,  leceived  an  Amerieaa  plot  on 
board  for  the  purpose  (^conducting  her  safely  up  the  Chesapeake  Bay  to  lbs 
place  of  her  destination,  and  after  receiving  the  said  pibt  she  oontiiioad  oa  iht 
same  course  until  she  had  arrived  within  about  two  miles  of  Cape  Heary,lht 
southern  promontory  of  Chesapeake  Bay,  in  five  fathom  water,  and  m  mm 
the  shore  as  the  pilot  thought  it  proper  to  go ;  when  she  waa  forcibly  ssiasi 
and  taken  into  possesion  by  a  number  of  armed  men  under  the  eoaaBBad  tf 
Peter  Joanene,  captain  of  an  armed  schooner  then  coming  out  of  CI 
Bay,  called  the  Citizen  Genet,  and  bearing  the  national  eokirs  of  the 
lie  of  France,  as  a  prize  to  the  said  schooner,  and  hath  sinee  been 
and  now  is  in  the  possession  of  the  said  Peter  Joanene,  who  alao  iheaHii 
there  made  prisoners  of  the  captain,  officers  and  crew  of  the  said  ship  Wi- 
liam,  and  them  as  prisoners  doth  detain. 

Third,  That  not  admitting  that  the  said  schooner  the 
was  duly  commissioned  and  authorized  to  make  prizes  of 
lo  British  subjects,  which  they  prey  may  be  inquired  of,  humbly  iimbsi  livf 
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according  to  the  premises,  the  said  ship  William  was,  at  the  time  of  her  being 
K>  taken,  upon  neutral  ground,  within  the  territorial  jurisdiction  and  under 
the  protection  of  the  United  States,  who  are  now  at  peace  with  the  king  and 
people  of  Great  Britain,  and  that  the  said  Peter  Joanene  and  the  persons 
under  his  command  had  no  permission  or  authority  from  or  under  the  United 
States  to  capture  British  vessels  within  that  distance  from  the  sea  coast,  to 
which  by  the  laws  of  nations  and  the  laws  of  the  United  States,  the  right 
and  jurisdiction  of  the  United  (States  extended. 

loasmuch,  then,  as  the  said  capture  and  detentkin  of  the  said  ship  William 
and  the  captain,  officers  and  crew  thereof,  are  manifestly  unjust  and  contrary 
to  the  laws  of  nations  and  the  laws  of  the  United  States,  your  libellants 
humbly  pray  that  the  saki  ship  WilUam,  her  cargo,  tackle,  apparel  and  fur- 
Ditore*  and  all  other  things  belonging  to  her  may,  by  the  sentence  and  de- 
cree of  this  Honorable  Court,  be  restored  to  your  libellants.  That  the  saki 
captain,  officers  and  crew  thereof  may  be  relieved  from  imprisonment  for  the 
purpose  of  navigating  her  to  her  destined  port,  and  that  full  satislaction  may 
be  made  by  the  said  Peter  Joanene  and  all  others  concerned,  as  well  for  the 
said  unlawful  capture  and  detention  of  the  said  ship,  as  for  the  imprisonment 
of  the  saM  captain,  officers  and  crew  thereof,  and  all  damages,  charges  and 
expenses  mcurred  thereby. 

For  wtuch  end  your  libellants  humbly  pray  process  of  attachment,  arrest 
and  monition  as  in  like  coses  is  customary. 

Rawle, 
Proctor  pro  Libellant. 


No.  125. — ^LiBEL  or  information  for  a  forfeiture  for  being  fitteo 

OUT  for  the  slave  trade. 

To  the  Honorable  Samuel  R.  Betts,  Judge  of  the  District  Court  of  the 
United  States  for  the  Southern  District  of  New  York. 

The  libel  and  informatk>n  of  Benjamin  F.  Butler,  attorney  of  said  United 
Statee  for  the  said  Southern  District  of  New  York,  who  prosecutes  in  this 
behalf  for  the  said  United  States,  and  being  present  here  in  Court  in  his 
own  proper  person,  in  the  name  and  on  behalf  of  the  said  United  States, 
■galnet  the  schooner  Patuxent,  her  tackle,  apparel,  furniture,  guns,  and 
appurtenances,  and  goods  and  effects  found  on  board  thereof,  in  a  cer- 
laia  eaoae  of  seizure  and  forfeiture,  alleges  and  informs  as  folbws: 

FinL  That  a  certain  schooner  or  vessel  called  the  Patuxent,  of  the  bur- 
then of  ninety-five  tons,  and  fif\y  ninety-fifUi  parts  of  a  ton  or  thereabouts, 
being  the  property  of  a  dtizen  or  citizens  of  the  United  States,  was  here- 
tofiwe,  to  wit,  on  or  about  the  twenty-fiflh  day  of  June,  in  the  year  of  onr 
Lord  one  thousand  eight  hundred  and  forty-five,  by  some  person  or  persons 
faeiqg  a  citizen  or  citizens  of  tlie  said  United  States,  or  residing  within  the 
same,  to  the  said  attorney  unknown,  for  himself  or  themselves,  or  for  some 
other  person  or  persons,  either  as  muster,  factor  or  factors,  owner  or  owners. 
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fitted,  equipped,  aod  prepared,  within  a  port  of  the  United  Btatet,  that  m  ft> 
ny,  within  the  port  of  New  York,  io  the  mid  Southern  District  of  New 
York,  and  within  the  juriadiction  of  the  United  States,  ibr  the  purpOM  of 
carrying  on  trade  or  traffic  in  slaves  to  some  foreign  country,  to  the  said  ali* 
tomey  unknown,  contrary  to  the  provisbns  of  the  first  section  of  the  act  of 
Congress,  approved  on  the  22d  day  of  March,  1794,  entitled,  "  An  act  to 
prohibit  the  carrying  on  the  slave  trade,  from  the  United  States  to  any  fir- 
reign  place  or  country." 

Second.  That  the  said  schooner  called  the  Patuzent,  beto^  the  yn^fmij 
of  a  citizen  of  the  United  States,  was  heretofore,  to  wit,  on  or  about  ihs 
said  tweuty-fiflh  day  of  June,  in  the  year  of  our  Liord  one  thousand  e^gfat 
hundred  and  forty-five,  by  the  saki  Nathaniel  T.  Davis,  as  master,  Ibr  bin- 
self,  fitted,  equipped  and  prepared,  within  the  port  of  New  York,  in  the  snl 
Southern  Distrust  of  New  York,  for  the  purpose  of  carrying  on  trade  or 
traffic  in  slaves  to  some  foreign  country,  to  the  said  attorney  unknown,  coo- 
trary  to  the  provisions  of  the  firat  sectum  of  the  act  of  Congress,  in  the  prt- 
ceding  article  mentioned. 

TMrd.  That  the  said  schooner  called  the  Patuxent,  (so  owned  as  ia  tbi 
second  article  aforesaid  specified,)  was  heretofore,  to  wit,  on  or  about  the 
twenty-sixth  day  of  June,  in  the  year  of  our  Lord  one  thousand  eight  baa- 
dred  and  forty-five,  by  the  said  Nathaniel  T.  Davis  so  being  a  dtisea  of  lbs 
United  States,  caused  to  sail  from  the  said  port  of  New  York,  ibr  the  par- 
pose  of  carrying  on  trade  or  traffic  in  slaves  to  some  foreign  country  to  the 
said  attorney  unknown,  contrary  to  the  provisions  of  the  first  section  of  the 
said  act  of  Congress,  in  the  first  article  of  this  libel  mentioned. 

Fourth,  That  tlie  said  schooner  called  the  Patuzent,  being  the  property 
of  the  said  Nathaniel  T.  Davk,  a  citizen  of  the  United  States,  was  heretin 
fore,  to  wit,  on  or  about  the  twenty-fidh  day  of  June,  in  the  year  of  our 
Lord  one  thousand  eiglit  hundred  and  forty-five,  by  the  said  Nathaniel  T* 
Davis,  for  himself  as  master  of  said  schooner,  fitted,  equipped  and  prepared 
within  the  said  port  of  New  York,  for  the  purpose  of  procuring  from  sosie 
foreign  kingdom,  place  or  country,  to  tlic  said  attorney  unknown,  the  inbs- 
bitants  of  such  kingdom,  place  or  country,  to  be  transported  to  some  foreign 
country,  port  or  place,  to  the  said  attorney  imknown,  and  to  be  sold  and  dii- 
posed  of  as  slaves,  contrary  to  the  provisions  of  the  first  section  of  the  set 
of  Congress,  in  the  said  first  article  of  this  libel  mentioned. 

Fifth,  That  the  said  schooner  called  the  Patuzent,  so  owned  as  in  Ike 
fourth  article  of  this  libel  mentioned,  was,  on  or  about  the  said  twenty-fifth 
day  of  June,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and  forty- 
five,  by  the  said  Nathaniel  T.  Davis,  caused  to  sail  from  the  said  port  of 
New  York,  for  the  purpose  of  procuring  from  some  foreign  kingdom,  phcs 
or  country  to  tlie  said  attorney  unknown,  the  inhabitants  of  such  kingdon, 
place  or  country,  to  be  transported  to  some  foreign  country,  port  or  place  lo 
tlie  said  attorney  unknown,  and  to  be  sokl  or  disposed  of  as  sIbtqi^  coDtrtry 
to  the  form  of  the  statute  in  such  case  made  and  provided,  being  the  fint 
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Section  of  the  aforesaid  act  of  Congress,  approved  on  the  22d  day  of  March, 
1794. 

3uth,  That  the  said  srhooner  called  the  Patuxent,  so  owned  by  the  said 
Nathaniel  T.  Davis,  a  citizen  of  the  United  States,  was  heretofore,  to  wit, 
on  or  about  the  twenty-fifUi  day  of  September,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  forty-five,  employed  and  made  use  of  by  the 
■aid  Nathaniel  T.  Davis,  so  being  a  citizen  of  the  United  States,  in  the 
transportation  and  carrying  of  slaves,  from  some  foreign  country  or  place^ 
to  the  said  attorney  unknown,  to  some  other  foreign  country  or  place  to 
ftm  said  attorney  unknown,  contrary  to  the  provinoos  oi'  the  first  section 
of  the  act  of  Congress,  approved  on  the  lOih  day  of  May,  1800,  entitled, 
"  An  act  in  addition  to  the  act  entitled, '  An  act  to  prohibit  the  carrying  on 
the  slave  trade  from  the  United  States  to  any  foreign  place  or  country." ' 

Seventh.  That  the  said  schooner  called  the  Patuxent,  so  owned  by  the 
■aid  Nathaniel  T.  Davis,  a  citizen  of  the  United  States,  heretofore,  to  wit, 
00  the  twenty-fiAh  day  of  Juno,  in  the  year  of  our  Lord  one  thousand  eight 
huodred  and  forty-five,  was  by  him  the  said  Nathaniel  T.  Davis,  for  him- 
self as  owner,  fitted,  equipped,  and  prepared  in  the  port  of  New  York,  in 
the  Southern  District  of  New  York,  and  within  the  jurisdiction  of  the  Uni- 
ted States,  for  the  purpose  of  procuring  negroes,  mulattoes,  or  persons  of 
eobr  from  some  foreign  kingdom,  place  or  country,  to  the  said  attorney  un« 
known,  to  be  transported  to  some  other  port  or  place  to  the  said  attorney 
unknown,  to  be  held,  sold,  or  otherwise  disposed  of  as  slaves,  or  to  be  held 
to  service  or  labor,  contrary  to  the  proYlsbns  of  the  second  section  of  the  act 
of  Congress,  approved  on  the  20th  day  of  April,  1818,  entitled,  "  An  act  in 
addition  to  an  act  to  prohibit  the  introduction  of  slaves  into  any  port  or  place 
within  the  jurisdktion  of  the  United  States,  from  and  afler  the  first  day  of 
January,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and  eight ;" 
and  to  repeal  certain  parts  of  the  same. 

EigkiL  That  the  said  schooner  or  vessel  so  owned  as  aforesaid,  was  here- 
tofore to  wit,  on  the  twenty-sixth  day  of  June,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  forty-five,  by  the  said  Nathaniel  T.  Davis  fit- 
ted, equipped,  and  prepared,  and  caused  to  sail  from  the  said  port  of  New 
York,  for  the  purpose  of  procuring  negroes,  mulattoes,  and  persons  of  color, 
from  some  foreign  kingdom,  place,  and  country  to  the  said  attorney  un- 
known, to  be  transported  to  some  port  or  place  to  the  said  attorney  unknown, 
to  be  held,  sold,  or  otherwise  disposed  of  as  slaves,  or  to  be  held  to  service 
or  labor,  contrary  to  the  provisbns  of  the  second  sectkm  of  the  act  of  Con- 
gress in  the  seventh  article  of  this  libel  mentioned. 

Ninth.  That  the  ship  Yorktown,  being  a  commissioned  and  armed  vessel 
of  the.  United  States  of  America,  commanded  by  Charles  H.  Bell,  of  the 
imwy  of  the  United  States,  was,  during  the  month  of  September,  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  forty-five,  cruising  on  the 
coast  of  Africa,  and  while  so  cruising,  to  wit,  on  the  27th  day  of  September, 
1845,  at  or  near  Cape  Mount,  on  said  coast,  seized  and  took  the  said  schoo- 
ner called  the  Patuxent,  the  said  schooner  then  and  there  being  employed 
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in  carrying  on  trade,  business  and  traffic  oontnury  to  the  true  intent  and 
meaning  of  the  acts  of  Congress  aforesaid,  approved  respectively  on  the  22d 
day  of  March,  1794,  and  May  10th,  1800,  and  that  said  schodner  has  been 
sent  to  the  United  States  for  adjudication,  and  is  now  lying  within  the 
Southern  District  of  New  York,  and  within  the  jurisdiction  of  this  Coort. 

Tenth,  That  by  reason  of  the  premises,  and  by  force  of  the  statotoi 
in  such  case  made  and  provided,  the  said  schooner  called  the  Patuxent,  to- 
gether with  her  tackle,  apparel,  furniture,  appurtenances,  guoi^  and  the 
goods  and  effects  found  on  board  thereof,  have  become  forfeited. 

Eleventh,  That  all  and  singular  the  premises  are  and  were  trae«  and 
within  the  Admiralty  and  Maritime  jurisdiction  of  the  United  States^  and  of 
this  Honorable  Court 

Wherefore  the  saki  attorney  prays  the  osnal  process  of  attachment  agaiut 
said  ftchooner,  her  tackle,  apparel  and  furniture,  and  appurtenances  and 
goods  and  effects,  and  the  monitwn  of  this  Honorable  Court,  in  thk  behalf 
to  be  made,  and  that  all  persons  interested  in  tlie  said  schooner,  or  m  her 
tackle,  apparel,  furniture,  guns,  appurtenances,  or  the  goods  and  effects 
found  on  board  thereof,  may  be  cited  to  answer  the  premises,  and  all  doe 
proceedings  being  had,  that  the  said  schooner,  with  her  tackle,  apparel,  fur- 
niture, guns,  appurtenances  and  goods  and  effects  found  on  board  thereol^ 
may,  for  the  causes  aforesaid,  and  others  appearing,  be  condemned  by  the 
definitive  sentence  and  decree  of  this  Honorable  Court,  as  forfeited  to  ths 
use  of  the  said  United  States,  according  to  the  form  of  the  statutes  in 
case  made  and  provkied. 

B.  F  BuTLBi,  U.  S.  District  Attorney. 


No.  136. — Libel  of  information  in  rem  against  a  steamboat,  roas- 

COVER   penalties   FOR  NON-INSPECTION  OP  BOILERS,  && 

To  the  Honorable  Samuel  R.  Betts,  Judge  of  the  District  Court  of  the 
United  States  for  the  Southern  District  of  New  York. 
The  libel  of  information  of  J.  Prescott  Hall,  Attorney  of  the  United  Statei 
for  the  said  Southern  District  of  New  York,  who  prosecutes  for  the  tui 
United  States  in  this  behalf,  and  being  present  here  in  Court,  in  hisom 
proper  person,  in  the  name  and  on  behalf  of  the  said  United  States  againrt 
the  steamboat  Harlequin,  her  tackel,  apparel  and  furniture,  in  a  cauM  tf 
seizure,  alleges  and  informs  as  follows: 

First.  That  by  on  act  of  Congress  of  the  United  States  of  Amerk^  Wf- 
proved  on  the  seventh  day  of  July,  in  the  year  one  thousand  eight  huadied 
and  thirty  eight,  entitled  "An  act  to  provide  for  the  better  security  of  ttw 
lives  of  passengers  on  board  of  vessels  propelled  in  whole  or  in  part,  by 
steam ;"  it  was  among  other  things  provided,  that  ii  sliouid  be  tht  doty 
of  the  owners  and  masters  of  steamboats,  to  cause  t)ie  inspectku  it^ 
quired  by  tlic  fourth  section  of  said  act,  to  wit,  an  inspection  of  the  hull  of 
such  steamboats,  to  be  made  at  least  once  in  every  twelve  months.  AoJ 
the  examination  required  by  the  fffUi  section  of  saki  act,  to  wit,  an  cian- 
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illation  of  the  boilers  and  machinery  ofsoch  steamboati^  to  be  made  at  least 
onee  in  every  six  months. 

That  afler  the  passage  of  the  said  act,  to  wit,  on  divers  days  and  times, 
between  the  fiflh  day  of  June,  in  the  year  of  our  Lord,  one  thousand  eight  hun- 
dred and  forty  nine,  and  the  twentieth  day  of  June,  in  the  year  last  aforesaid, 
a  certain  vessel  being  a  steamboat  called  the  Harlequin,  then  being  owned 
in  whole  or  in  part,  by  a  citizen  or  citizens  of  the  said  United  States,  to  the 
■aid  attorney  unknown,  was  used  and  employed  in  the  transportation  of 
passengers,  and  did  carry  passengers  on  the  navigable  waters  of  the  said 
United  States,  to  wit,  from  Port  Richmond  in  the  State  of  New  York,  in  the 
nid  Southern  District  of  New  York,  and  Bergen  Point  in  the  State  of  New 
Jersey,  the  hull  of  said  steamboat  not  having  been  inspected  pursuant  to  the 
provisions  of  the  fourth  section  of  said  act  of  Congress,  at  any  time  within 
twelve  months  prior  to  the  said  fiAh  day  of  June,  or  the  said  twentieth  day 
of  June,  or  any  day  intervening  between  the  said  fii\h  day  of  June,  and  the 
nid  twentieth  day  of  June,  in  the  year  one  thousand  eight  hundred  and  for- 
ty nine.  By  reason  whereof  and  by  virtue  of  the  said  act  of  Congress,  the 
owner  or  owners,  and  master  of  the  said  Steamboat,  being  a  vessel  propelled 
in  whole  or  in  part  by  steam,  forfeited  and  became  liable  to  pay  to  the 
nid  United  States  the  sum  of  five  hundred  dollars,  for  the  payment  of  which 
sum,  the  said  steamboat  hath  become  liable  to  be  seized  and  proceeded 
against  summarily  by  way  of  libel,  and  for  the  recovery  of  which,  this  civil 
and  maritme  cause  is  now  instituted. 

Steomd.  That  afler  the  passage  of  the  aforesaid  act  of  Congress,  to  wit, 
on  divers  days  and  times,)  between  the  fif\h  and  twentieth  days  of  June,  in 
the  year  of  our  Lord  one  thousand  eight  hundred  and  forty  nine,  a  certain 
Tessel  being  a  steamboat,  called  the  Harlequin,  propelled  in  whole  or  in 
part  by  steam,  then  being  owned  by  a  certain  person  or  persons  to  the  said  at- 
torney unknown,  then  and  still  being  a  citizen  or  citizens  of  the  United  States, 
was  used  and  employed  in  the  transportation  of  passengers,  and  did  carry  pas- 
sengers on  the  navigable  waters  of  the  United  States,  that  is  to  say,  between 
Port'Riehmond  in  the  State  of  New  York,  in  the  Southern  District  of  New 
Yorii  aforesaid,  and  Bergen  Point  in  the  State  of  New  Jersey ;  the  boilers  and 
nachinery  of  said  steamboat  not  having  been  examined  pursuant  to  the  pro- 
▼irioM  of  the  fifth  section  of  said  act  of  Congress,  at  any  time  within  six 
mooths  prior  to  the  said  fifth  day  of  June,  or  the  said  twentieth  day  of  June 
or  any  day  intervening  between  the  said  fidh  day  of  June,  and  the  said 
twentieth  day  of  June,  in  the  year  one  thousand  eight  hundred  and  forty 
nine.  By  reason  whereof  and  by  virtue  of  the  said  act  of  Congress,  the 
owner  or  owners  and  master  of  the  said  steamboat  called  the  Harlequin,  for- 
feited and  became  liable  to  pay  to  the  said  United  Statts  the  further  sum  of 
Art  hundred  dollars,  for  the  payment  of  which  sum  the  said  steamboat  hath 
beeome  liable  to  be  seized  and  proceeded  against  summarily  by  way  of  libel, 
and  for  the  recovery  of  whkh  Uiis  civil  and  maritime  cause  is  now  instituted. 

Third.  That  after  the  passage  of  the  said  act,  to  wit,  on  the  twentieth 
day  of  June,  in  tlie  year  one  thousand  eight  hundred  and  forty  nine,  the 
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owner  or  owneri  of  a  certain  veanl  being  a  flteamlioat,  eaUed  the  Harlequin, 
propelled  in  whole  or  in  part  by  steam,  did  tranqiort  paiwogera,  io  and  on 
board  of  said  vessel,  upon  the  navigable  waters  of  the  said  United  Siate^ 
to  wit,  on  waters  between  Port  Richmond  in  the  State  of  New  YofkjB  the 
said  Southern  District  of  New  York,  and  Bergen  Point  in  the  State  of  New 
Jersey,  without  having  first  obtained  from  the  proper  officer,  to  wit,  ihe 
Collector  of  the  Customs  for  the  Port  and  Dstrict  of  the  diy  of  New  York,  a 
license  under  the  laws  of  the  United  States,  existing  at  the  time  of  the 
sage  of  said  act.  That  by  reason  of  the  premises,  and  by  virtue  of  the 
act,  the  owner  or  owners  of  the  said  steamboat,  fbrleited  and  became  liable  to 
pay  to  the  said  United  States  the  further  sum  of  five  hundred  dollars,  (bw  tke 
payment  of  which  sum  the  said  steamboat  hath  become  liable  to  be  piocee- 
ded  against  summarily  by  way  of  libel,  and  ibr  the  recovery  of  which  lliii 
dvil  and  maritime  cause  is  instituted. 

Fourih.  That  all  and  singular  tlie  premises  aibresaid  are  tmet  and  withii 
the  Admiralty  and  Maritime  jurisdiction  of  the  United  Slates  and  of  this  Hon- 
orable Court. 

Wherefore  the  said  Attorney  of  the  said  United  States,  on  behalf  of  Ihs 
said  United  States  prays  the  usual  process  and  monition  against  Ihe  auii 
steamboat,  and  her  tackle,  apparel  and  furniture  in  this  behalf  io  be  msde, 
and  that  all  persons  interested  in  the  said  steamboat  and  her  tackle,  appar- 
el and  furniture,  may  be  cited  to  answer  the  premises,  and  that  thii  Honon- 
ble  Court  may  be  pleased  to  decree  for  the  penalties  aforesaid,  and  that  the 
said  steamboat  may  be  condemned  and  sold  to  pay  the  several  penslliei 
aforesaid  with  cosui,  and  for  such  other  relief  as  shall  to  law  and  jnsiaoe  ap- 
pertain. 

J.  PsEScoTT  Hall, 

U.  S.  Dist  Attorney. 


No.    127. — A   LIBEL   OF  INFORMATION   IN   REM    AGAINST   A   VESSEL  SClttS 
BY  A   GOVERNMENT   VESSEL   FOR   BEING  ENGAGEO   IN    THB   8LAVI  TRAM. 

To  the  Honorable  Samuel  R.  Belts,  Judge  of  the  District  Court  of  the 
United  States  for  the  Soutliern  District  of  New  York : 

The  libel  of  information  of  J.  Prescott  Hall,  Attorney  of  tlie  said  Uoitd 
States  for  the  said  Southern  District  of  New  York,  who  prosecutes  in  thii 
behalf  for  the  said  United  States,  and  being  present  here  in  court  in  hii  ova 
proper  person,  in  the  name  and  on  behalf  of  the  said  United  States,  agiiaa 
the  brig  Susan,  her  tackle,  apparel,  and  furniture,  and  against  all  pemoi 
inter\'ening  for  their  interest  therein,  in  a  cause  of  seizure  and  ibrteitQit. 
alleges  and  informs  as  follows : 

First.  That  the  brig  Perry,  a  commiseraned  vessel  of  the  United  States  tf* 
America,  ond  bek>nging  to  the  navy  thereof^  heretofore,  to  wit,  on  the  fifb 
day  of  February,  in  the  year  1849,  being  under  the  command  of  Jului  A. 
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Davifl,  a  Ueutenant  oommaiiding  in  the  navy  of  the  United  States,  did,  on 
the  high  seas,  off  the  coast  of  Brazil,  that  is  to  say,  about  three  miles  outside 
of  Round  Island  near  Rio  de  Janeiro,  on  said  coast  of  Brazil,  seize  and  take 
a  oertain  hrig  or  vessel  called  the  Susan,  belonging  to  a  citizen  or  citizens  of 
the  United  States,  of  the  burthen  of  two  hundred  and  sixty  tons  or  there- 
aboQts ;  which  said  brig  or  vessel  was  then  and  there  employed  in  carrying 
on  trade,  business  and  traffic  in  slaves,  contrary  to  the  true  intent  and  mean- 
ing <^the  act  of  Congress  of  the  said  United  States,  approved  on  the  tenth 
day  of  May,  in  the  year  of  our  Lord  eighteen  hundred,  entitled  ''  An  act  in 
adJitioo  to  the  act  intituled  ^  An  act  to  prohibit  the  carrying  on  the  slave 
trade  from  the  United  States  to  any  foreign  place  or  country,' "  and  that  by 
reason  of  the  premises  in  this  article  stated,  and  by  force  of  the  fourth  sec- 
tion of  the  said  act  of  Congress,  the  said  brig  Susan,  together  with  her  tackle, 
apparel,  and  guns,  and  the  goods  and  effects  (other  than  slaves)  found  on 
board  thereof,  became  and  were  forfeited. 

Stcamd*  That  the  said  brig  Perry,  being  commissioned,  belonging  to  the 
navy,  and  commanded  as  in  the  preceding  article  is  alleged,  did,  heretofore, 
on  the  fifUi  day  of  February,  in  the  year  1849,  on  the  high  seas,  and  at  or 
abont  the  point  or  place  in  said  preceding  article  mentioned,  seize  and  take 
the  said  brig  Susan,  which  said  brig  was  then  and  there  employed  in  carry- 
ing on  trade,  business,  and  traffic  in  slaves,  contrary  to  the  true  intent  and 
meaning  of  the  act  of  Congress  of  the  said  United  States^  approved  on  the 
88nd  day  of  March,  in  tlie  year  1794,  entitled  "  An  act  to  prohibit  the  carry- 
ing on  of  the  slave  trade  from  the  United  States  to  any  foreign  place  or 
eountry,  and  that  by  reason  of  the  premises  in  this  article  stated,  and  by  force 
of  the  before  mentioned  fourth  section  of  the  said  act  of  Congress,  approved 
on  the  tenth  day  of  May,  in  the  year  1800,  the  said  brig  Susan,  together 
with  her  tackle,  apparel,  and  guns,  and  the  goods  and  effects  (other  than 
■laves)  found  on  board  thereof,  became  and  were  forfeited. 

Thiri.  That  on  board  said  brig  Susan  were  found  two  blacks  or  mulat- 
lociv  supposed  to  be,  or  at  and  before  the  time  of  said  seizure  before  alleged, 
ID  have  been  slaves. 

Fmartk.  That  the  said  brig  Susan  was  heretofore,  on  or  about  the  eighth 
day  of  July,  in  the  year  1848,  by  some  person  or  persons,  being  a  citizen 
or  citiaens  of  the  said  United  States,  or  resident  within  the  same,  to  the  said 
aUomey  unknown,  fitted  out  within  the  port  of  New  York  in  the  Sooth 
em  District  of  New  York,  and  caused  to  sail  from  and  out  of  saul  port,  for 
the  purpose  of  carrying  on  trade  and  traffic  in  slaves,  to  some  foreign  country, 
to  the  said  attorney  unknown,  and  for  the  purpose  of  procuring  from  some 
Ibreign  country,  to  the  said  attorney  unknown,  the  inhabitants  of  which  coun- 
try to  be  transported  to  some  other  foreign  country,  to  said  attorney  also  un- 
known, contrary  to  the  provisions  of  the  first  section  of  the  act  of  Congress 
of  the  said  United  States,  approved  on  the  22d  day  of  March,  in  the  year 
J  794,  entftled  ^  An  act  to  prohibit  the  carrying  on  the  slave  trade  from  the 
United  States  to  any  foreign  place  or  country." 


650  APPENDIX. 

Fifth.  TJiat  the  said  brig  Subrii  being  the  yMfmHy  of  whA  Mrned  bjr  a 
certain  pereoo  or  certain  persons  being  a  citizen  or  citizens  of  said  United 
States,  or  residing  therein,  was  heretofore,  to  wit,  on  the  fifth  day  of  Febru- 
ary, in  the  year  1849,  employed  and  made  use  of  by  some  person  or  penous 
being  a  citizen  or  citizens  of  said  United  States,  or  residing  within  the  ame, 
to  the  said  attorney  unknown,  in  the  transportation  and  carrying  of  sUves 
from  some  foreign  country  or  place,  to  tlie  said  attorney  unknown,  to  sonfl 
other  foreign  country  or  place,  to  the  said  attorney  unknown,  contrary  to  the 
provisions  of  the  first  section  of  the  act  of  the  Congress  of  the  said  United 
States,  approved  on  the  tentli  day  of  May,  in  the  year  1800,  entitled  -'An 
act  in  addition  to  the  act  intituled  '  An  act  to  prohibit  the  carr>'ing  on  the 
slave  trade  from  the  United  States  to  any  foreign  place  or  country.' " 

Sirtk.  That  the  said  brig  Susan,  being  the  property  of  and  owned  by  d^ 
izens  of  the  said  United  States  was  heretofore,  on  the  fifUi  day  of  Febmaiy, 
in  the  year  1819,  employed  and  made  use  of  in  the  transportation  and  cuty« 
ing  of  slaves,  from  some  foreign  country  or  place  to  the  said  attorney  un- 
known, to  some  other  foreign  country  or  place  to  the  saki  attorney  also 
unknown,  contrary  to  the  provisions  of  the  said  first  sectk>n  of  the  act  oi' 
Congress  in  the  preceding  article  specified. 

Seventh,  That  the  said  brig  Susan,  being  the  property  of  and  owned  by 
citizens  of  the  said  United  States,  was  heretofore,  on  the  fifth  day  of  Febru- 
ary, in  the  year  1849,  employed  and  made  use  of  in  the  transportatioa  and 
carrying  of  slaves  from  some  foreign  country  or  place,  toi  wit,  from  the  eoart 
of  Africa,  to  some  other  foreign  country  or  place,  to  wit,  to  the  empire  of 
Brazil,  and,  to  wit,  from  the  empire  of  Brazil  to  the  coast  of  Africa,  oooCrary 
to  the  provisions  and  the  form  and  efiiect  of  the  said  first  section  of  the  said 
act  of  Congress  in  the  fifth  article  of  this  libel  mentipned. 

Eighth.  That  the  said  brig  Susan,  together  with  her  tackle,  apparel  fur- 
niture appurtenances,  guns,  and  the  goods  and  efiiects  found  on  board  thrrcof] 
having  been  so  seized  as  aforesaid,  has  been  sent  to  the  United  States  for 
adjudication,  and  is  now  lying  within  the  Southern  District  of  New  York 
and  within  the  jurisdiction  of  this  Court. 

Ninth,  That  by  reason  of  all  and  singular  the  premises  afbresaid,  and  by 
force  of  the  statutes  in  such  case  made  and  provided,  the  afbrementkined  bri; 
Susan,  together  with  her  tackle,  apparel,  furniture,  appurtenances,  gum. 
and  the  said  goods  and  cfi*ect8  became  and  are  forfeited  to  the  Unittd 
States. 

Tenth,  That  all  and  angular  the  premises  aforesaid  are  and  ^vere  trae, 
and  withm  the  Admiralty  and  maritime  jurisdiction  of  the  United  States,  and 
of  this  Honorable  Court. 

Wherefore  the  said  attorney  prays  the  usual  process  of  attachment  againrt 
the  sail  brig,  her  tackle,  apparel,  furniture,  appurtenances  and  guns,  sod 
the  goods  and  eiFccts  on  board  of  her,  and  the  monition  of  this  Honorable 
Court  in  this  behalf  to  be  made,  and  that  all  persons  interested  in  the  befora 
mentioned  brig,  her  tackle,  apparel  furniture,  appurtenances,  guns  and  the 
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«dd  goods  and  cfTecU  found  on  board  thereof,  may  be  cited  to  answer  the 
premises,  and  all  due  proceedings  being  had  thereon,  that  the  said  brig,  her 
tackle,  apparel,  furniture,  appurtenances,  guns  and  the  goods  and  effects 
finiod  on  board  thereof,  may,  for  the  causes  aforesaid,  and.  others  appearing^ 
be  condemned  by  the  definitive  sentence  and  decree  of  this  Honorable  Court 
as  forfeited  to  the  United  States,  according  to  the  form  of  the  statutes  of  said 
United  States  in  such  case  made  and  provided,  and  that  the  said  brig,  her 
tackle,  apparel,  furniture,  appurtenances,  guns  and  the  goods  and  effects 
(bond  on  board  thereof,  may  be  sold  and  the  proceeds  thereof  distributed  and 
disposed  of  according  to  law. 

J.  pREscoTT  Hall, 

U.  S.  Dist  Att'y. 


No.  128. — Libel  in  personam  by  a  charterer  on  a  verbal  charter. 

To  the  Honorable  Samuel  R.  Betts,  Judge  of  the  District  Court  of  the 
United  States  for  tlie  Southern  District  of  New  York : 

The  libel  and  complaint  of  William  Quirk  of  Wilmington,  North  Caro- 
lina, against  Peter  Clinton  and  John  G.  Attridge,  in  a  case  of  contract,  civil 
and  maritime,  and  thereupon  the  said  William  Quirk  alleges  and  articulately 
proponnds  as  follows : 

FirsL  That  the  said  Peter  Clinton  being  part  owner,  and  the  said  John 
G.  Attridge  part  owner  and  master  of  the  brig  Growler,  of  New  York,  on 
or  aboat  the  sixteenth  day  of  June,  1848,  by  James  Smith,  his  agent  and 
broker,  chartered  saki  brig  to  the  libeliant  for  a  voyage  from  the  port  of 
New  Yoric  to  Wilmington,  North  Carolina,  and  thence  to  London,  to  be 
provided  with,  and  to  carry  a  full  cargo  of  turpentine  under  and  on  deck, 
fhmi  Wilmington  to  London,  at  the  freight  of  four  shillings  sterling  per  barrel 
Ibr  turpentine  under  deck,  and  three  shillings  and  sixpence  sterling  per  barrel 
OD  deck,  and  primage  of  five  per  cent  on  tlie  amount  of  freight,  the  amount  of 
the  charter  to  be  paid  on  the  discharge  of  tlie  cargo  in  London ;  15  run- 
niiiglay  days  in  Wilmington,  for  loading,  and  14  running  lay  days  in  London, 
for  discharging.  The  vessel  to  leave  New  York  for  Wilmington  on  or  be- 
fore the  20th  day  of  June,  then  instant,  and  in  case  there  should  not  be 
thirteen  feet  of  water  on  the  bar  at  Wilmington,  the  libeliant  was  to  pay 
lighterage  on  the  cargo,  sufficient  to  load  her  to  thirteen  feet  drafl,  and  the 
▼easel  to  be  consigned  in  Wilmington  to  J.  &  D.  McRea,  and  in  London  to 
Charles  Briggs. 

8econd.  That  said  charter  was  made  verbally  and  not  in  writing ;  and  a 
few  days  af\cr  the  same  was  so  agreed  on,  the  said  defendants  having  had 
a  better  ofier  for  said  vessel,  as  the  libeliant  has  been  informed  and  believes^ 
chartered  her  to  other  persons  for  a  difierent  voyage,  and  refused  to  com- 
plete and  fulfil  said  charter  to  the  libellnnts. 

Tkird,  That  the  libelkints  lost  and  sustained  damage  to  the  amount  of 


652  APPENDIX. 

nz  hundred  and  twenty-dollnra  and  upwarJi,  whfeh  he  if 

fendanto  are  bound  in  law  to  pay  him,  bat  whitb  the  defendftoti  rA 

pay. 

Fourth.  That  all  and  singular  the  premiiei  are  true,  and  whUn  tta 
ralty  and  maritime  juriBdiction  of  the  United  Statci  and  of  tlni 
Court 

Wherefore  the  libellant  prays,  that  a  warrant  of  arreat,  in  doe  ftns  if 

law,  according  to  the  course  of  this  Honorable  Court,  in  eases  of  Ateinl- 

ty  and  maritime  jurisdiction,  may  issue  against  tlie  said  Peter  CliDlaB 

John  G.  Attridge,  and  that  they  may  be  eorapelled  to  appear  and 

upon  oath  all  and  singular  the  matters  afinesaid,  and  if  they  eamioC  Is 

found,  that  an  attachment  may  issue  against  their  goods  and  diatCek.  and  f 

none  be  found,  that  their  credits  and  effects  in  the  hands  of  Mathew  Cfintaa 

and  Peter  Clinton,  of  said  district,  garnishees,  be  attached,  and  that  liiii 

Honorable  Court  would  be  pleased  to  decree  payment  of  the  dsaafts 

aforesaid,  with  oost%  and  that  the  libellant  may  have  such  otiier  and  fofther 

relief  as  he  may  be  entitled  to  receive. 

William  Quirk, 

By  James  Smith, 

Hk  Attorney  and  Agent 
8  worn  to  this  2d  day  of  August  by 

James  Smith,  the  Attorney  in  fact 

and  Agent  of  tlie  Ubellant,  who  Is 

absent  more  than  100  miles  (hmi 

the  city  of  New  York,  before  me, 

George  W.  Morton, 

U.  S.  Commissioner. 

Burr  &  Benedict,  Proctors. 


No.  129.— Order  for  warrant  op  arrest.— Vi^.  ante,p0gtZi%^ 
No.  130. — Marking  op  process  for  bail — Vid.  anU,  page  2A 

No.  131.— Libellant's  stiptlation  for  costs  in  rem—  Vid.  JVs.  2, 

ante^  page  428. 


No.  132.— Libellant*8  stipulation  for  costs  in  personam— T^ 

an/e,  page  224. 


Mesne  Process. 
No.  133.— Warrant  of  arrest  in  personam. 

THE  PRESIDENT  OF  THE  UNITED  8T.4TES  OF  AMERICA, 
To  the  Marshal  of  the  Southern  District  of  New  York,  Orteting  : 
Whereas,  a  libel  has  been  filed  in  the  District  Court  of  the  United  Stales 
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.   fL.  S.]        of  America,  for  the  Southern  Diitnct  of  New  York,  on 
the  day  of  in  the  year  of  our  Lord 

oae  thousand  eight  hundred  and  hy  A.  B.  against 

C.  D.,  in  a  certain  action,  civil  and  maritime,  for  freight,  therein  alleged 
to  be  due  to  the  said  libeilant,  amounting  to  two  hundred  and  fifty-two 
doUars,  and  praying  that  a  warrant  of  arrest  may  issue  against  tlie  saiA 
defendant.  Now,  therefore,  we  do  hereby  empower,  and  strictly  charge 
apd  command  you,  the  said  Marshal,  that  you  take  and  arrest  the  said 
defendant,  if  he  shall  be  found  in  your  district,  and  him  safely  keep,  so 
Ihat  you  may  have  his  body  before  the  said  Distrk^t  Court,  on  the  day 

of  at  the  City  Hall,  in  the  City  of  New  York,  then  and  there 

to  answer  the  said  libel,  and  to  make  his  allegations  in  that  behalf:  and  have 
yoa  then  and  there  this  writ,  with  your  return  thereon. 

Witness  the  Honorable  Samuel  R.  Betts,  Judge  of  said  Court,  this 
day  of  in  the  year  of  our  Lord  one  thousand  eight  hundred  and 

and  of  our  independence  the  seventy 

£.  F.,  Clerk. 
G.  H.,  Proctor. 


No.  134. — Mark  for  bail. 

The  Marshal  will  hold  the  respondent  to  bail  in  the  sum  of  hun- 

dred and  dollars. 

Dated  IS 

Clerk. 


No.  135. — Marshall's  deputation  to  his  deputy  or  bailiff. 

I  hereby  depute  to  execute  the  within  process. 

Dated  18 

U.  S.  Marshal 


No.    136. — MARRHALL'e    RBTURN. 

Defendant  taken. 


Marshal 


No*  137 — The  like,  with  attachment  against  goods  and  chattbl^i 

AND   ITS   effects,  AND   SUMMONS  TO   GARNISHEE. 

The  President  of  the  United  States  of  America  to  the  Marshal  of  the 

Southern  District  of  New  York,  Greeting :  Whereas  a  libel  has  been 

filed  in  the  District  Court  of  the  United  States  of  Amer- 

ica,  for  the  Southern  Distnct  of  New  York,  on  the 

70 
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[L.  S.]  nineteenth  day  of  May,  ia  the  year  of  our  Levi  caai 

and  eight  hundred  and  ibrty  eight,  hy  ThoaaaGtalli 

libeliant,  against  John  Gibooe  maaterof  tfaeeh^l 

Vernon,  in  a  certain  aetioo«  ohril  maritime,  iir 

■aults  and  batteries  therein  alleged  to  have  been  committed  oo  dm 

beliant,  to  his  damage  of  five  hundred  doUan,  and  praying  thai  a 

of  arrest  may  issue  against  the  said  defendant,  and  that  he  may  he 

bail,  pursuant  to  the  rules  and  practice  of  this  Court  ,Noir, 

do  hereby  empower,  and  strictly  charge  and  eomnwind  you,  the 

shal,  that  you  take  and  arrest  the  said  defendant,  if  he  ehall  he 

your  District,  and  him  safely  keep,  so  that  joq  may  have  hk  hedy 

the  said  District  Court  on  the  23d  day  of  May  inst,  at  the  City  HaD  in  Ai 

City  of  New  York,  then  and  there  to  answer  the  saui  libel,  and  to  make  he 

allegations  in  that  behalf ;  and  if  the  sakl  defendant  cannot  be  fbond  ie  year 

District,  that  you  attach  his  goods  and  chatteb  in  yoor  District  to  the 

amount  sued  for,  and  if  no  goods  and  chattels  can  be  found,  that  yen 

his  credits  and  effects  to  the  amount  sued  for,  in  the  hands  of  the 

John  Elwell  &  Co.,  and  St  George  Givios ;  and  that  you  ■ummoo  the 

Garnishees,  to  appear  before  the  said  District  Court  on  the  sakl  23d  day  of 

May  instant,  to  do  and  abide  what  may  be  required  of  them  in  this  befad( 

and  have  you  then  and  there  this  writ ;  with  your  return  thereoo. 

Witness  the  Honorable  Samuel  R.  Betts,  Judge  of  sakl  Court,  thk  IMi 

day  of  May,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and  6rtf 

eight,  and  of  our  independence  the  seventy  second. 

J.  W.  Metcalf,  Clerk. 

A.   Nash,  Proctor. 


No.  138. — Marshal's  return. 

The  defendant  is  not  found  in  the  District,  and  I  have  attached  the  fal- 
lowing goods  and  chattels  of  said  defendant 

or: 
The  credits  and  effects  of  the  said  defendant,  in  the  hands  of  John  Elwell 
&  Co..  and  St.  George  Givins,  garnishees,  and  have  summoned  the  flui 
garnishees  as  within  commanded. 

Henry  F.  Tallmaooe,  ManhaL 


No.    139.~ClTATION   ANO    monition    in    personam,  WITB     MAaSBAL^S 

RETURN. 

The  President  of  the  United  States  of  America,  to  Ms  MarsktJ  tf  Om 

Southern  District  of  New  York,  greeting  .—Whereas  a  libd  h* 

been  filed  in  the  District  Court  of  the  United  States  sf 

America,  for  the  Southern  District  of  New  York,  si 

[L.  S.]         the  day  of  in  the  year  of  ev 

Lord  one  thousand  eight  hundred  and 
by  A.  B.,  against  C.  D.,  in  a  certain  action,  civil  and  nmit 


PRACTICAL  FORMS.  655 

time,  for  wages  therein  alleged  to  be  dae  to  the  said  libellant,  amounting  to 
•erenty-five  dollars,  and  praying  that  a  citation  may  issae  against  the  said 
defendant,  pursuant  to  the  rules  and  practice  of  this  court.  ^ 

Now,  therefore,  we  do  hereby  empower,  and  strictly  charge  and  command 
yon,  thp  said  Marshal,  that  you  cite  and  admo- 

nish the  said  defendant  if  be  shall  be  found  in  your  district,  that  he  be 
•od  appear  before  the  said  District  Court,  on  the  day 

of  at  the  city  hall  in  the  city  of  New  York,  then  and  there  to 

awwer  the  said  libel,  and  to  make  his  allegations  in  that  behalf;  and 
llAve  you  then  and  there  this  writ,  with  your  return  thereon. 

Witness  the  Honorable  Samuel  R.  Betta,  Judge  of  said  Court,  thiv 

day  of  in  the  year  of  our  Lord  one  thou- 

nod  eight  hundred  and  and  of  our  Independence  the 

aevenQr 

J,  W.  M.,  Clerk. 

E.  F.,  Proctor. 


No.  139. — Return  op  marshal. 

Personally  served. 

H.  F.  T.,  Marshal. 


No.  140. — ^Warrant  of  arrest  or  attachment  against  a  ship,  with 

A  MOVITION    AND    A   WARRANT   OP    ARREST    AGAINST    THE    MASTER    OR 
OWNER. 

SonMsm  Disirict  of  New  York,  ms.— 

The  President  of  the  United  States  of  America,  to  the 
Marshal  of  the  Southern  District  of  New  York,  greeting: 
[L.  S.J         Whereas  a  libel  tn  rem  and  pereonam  hath  been  filed  in 
the  District  Court  of  the  United  States  for  the  South* 
em  District  of  New  York,  on  the  day 

ef  in  the  year  of  our  Lord  one  thousand  eight  hundred  and 

ibrty  by  A.  B.,  against  the  ship  or  vessel  called  the  Rover,  her  tackle, 

4te.|  (or  other  property,  describing  it,  as  the  case  may  be,)  for  the  reasons 
and  causes  in  the  said  libel  mentioned,  and  praying  the  usual  process  and 
monition  of  the  said  court  in  that  behalf  to  be  made,  and  that  all  persons  in- 
terested in  the  said  ship  or  vessel,  her  tackle,  d&c,  may  be  cited  to  answer 
the  premises,  and  all  proceedings  being  had  that  the  said  ship  or  vessel,  her 
tackle,  &c.,  may,  for  the  causes  in  the  said  libel  mentioned,  be  condemned 
and  sold  to  pay  the  demands  of  the  libellant. 

Ton  are  therefore  hereby  commanded,  to  attach  the  said  ship  or  vessel, 
her  tackle,  dtc,  and  to  detain  the  same  in  your  custody,  until  the  further 
order  of  the  court  respecting  the  same,  and  to  give  due  notice  to  all  persons 
i»lft{fning  the  same,  or  knowing  or  having  any  thing  to  say  why  the  same 
■hoald  not  be  condemned  and  sold  pursuant  to  the  prayer  of  the  said  libel, 
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that  they  be  and  appear  before  the  aaid  eoart,  to  be  heU  ia  aodftrtfM 
Southern  District  of  New  York,  on  the  day  of 

.^t  eleven  o'clock  in  the  forenoon  of  the  same  day,  if  the  eame  shall  be  a  dif 
of  jurisdiction,  otherwise  on  the  next  day  of  jurisdiction  thereaAer,  thea  tai 
there  to  interpose  a  claim  for  the  same,  and  to  make  their  allegationB  k  thM 
behalf. 

[We  do  hereby  further  empower,  and  strictly  charge  and  command  jn 
the  said  Marshal,  that  you  arrest  the  said  ovnier  or  master,  if  ho  dol 
be  found  in  your  district  and  have  his  body  before  the  nid  District  Co«t| 
on  the  day  of  at  the  city  hall  in  thi 

city  of  New  York,  then  and  there  to  answer  the  said  libel,  and  to  mth 
his  allegations  in  that  behalf;]  and  have  you  then  and  there  this  wA, 
with  your  return  thereon. 

Witness  the  Honorable  Samuel  R.  Betts,  Judge  of  said  Court,  this 

day  of  in  the  year  of  our  Lord  one  thoosaod  efgbt 

hundred  and  and  of  our  Independence  the 

E.  F.,  Proctor. 

[ff  the  proce$$  be  in  rem  otdy,  the  form  if  the  MSie,  omitting  tko  lui 
hrackete.] 


No.  143. — Return  of  the  marshal. 

As  within  commanded,  I  attached  the  thereiii  descriM 

on  the  day  of  and  have  given  doe  ootiee  to 

all  persons  claiming  the  same,  that  this  court  will  on  the  day 

of  inst.,  if  that  day  should  be  a  day  of  jurisdktnOY  if  not,  on 

the  next  day  of  jurisdiction  thereafter,  proceed  to  the  trial  and  coodeoioa- 
tion  thereof,  should  no  claim  be  interposed  for  the  same,  [and  I  have  arrested 
the  defendant  within  named.] 

U.  S.  ManhiL 

[If  the  proeeee  he  in  rem  only,  the  return  i$  the  oame,  omitting  the  elnm  iM 
hrackete.] 


No.  143.^The  like,  agaikst  a  ship  aitd  ownee  ahd  ths  EXEcrrot  «f 

AirOTHER   OWNER. 

Southern  District  of  New  York^  ss: 

The  President  of  the  United  States  of  America,  To  the  Marshtl  oftkt 
Southern  District  of  New  York,  Greeting :  Whereas,  a  L'bel  hiA 
been  filed  in  the  District  Court  of  the  United  States,  lor 
the  Southern  District  of  New  York,  on  the  twenty-third 
[L.  S.]  day  of  November,  in  the  year  of  our  Lord  one  thooAod 
eight  hundred  and  forty-one,  by  Robert  Gordon,  agaioit 
the  ship  Hilah,  her  tackle,  apparel  and  furniture,  sod 
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;  Eidmuod  Hammond,  master  and  owner,  and  against  Thomas  E. 
Bxecutor  of  the  last  will  and  testament  of  Abraham  Tanner,  owner, 
sd,  for  the  reasons  and  causes  in  the  said  libel  mentioned,  and  praying 
lal  process  and  monition  of  the  said  Court  in  that  behalf  to  be  made. 
It  all  persons  interested  in  the  said  ship  Hilah,  her  tackle,  d^;.,  may 
id  in  general  and  special,  to  answer  the  premises,  and  all  proceedings 
liftd,  that  the  said  ship  Hilah,  her  tackle,  d&c,  may  for  the  causes  in 
A  libel  mentioned,  be  condemned  and  sold  to  pay  the  demand  of  the 
It  You  are  therefore  hereby  commanded  to  attach  the  said  ship 
her  tackle,  d&c,  and  to  detain  the  same  in  your  custody  until  the 
*  order  of  the  Court  respecting  the  same,  and  to  give  due  notke  to  all 
8  claiming  the  same,  or  knowing  or  having  any  thing  to  say  why  the 
bould  not  be  condebned  and  sold,  pursuant  to  the  prayer  of  the  said 
lat  they  be  and  appear  before  the  said  Court,  to  be  held  in  and  for 
Hitheni  District  of  New  York,  on  the  fourteenth  day  of  December 
t  eleven  o'clock  in  the  forenoon  of  the  same  day,  if  the  same  shall  be 
of  jurisdiction,  otherwise  on  the  next  day  of  jurisdictbn  thereailer, 
od  there  to  interpose  a  claim  for  the  same,  and  to  make  their  allega- 
1  that  behalf.  And  you  are  hereby  further  empowered  and  comman- 
dte  and  monish  the  said  Edmund  Hammond  and  Thomas  E.  Lyde, 
or  of  Abraham  Tanner,  owner  of  said  vessel,  lately  deceased,  if  they 
e  found  in  your  district,  that  they  appear  before  the  said  Court,  on 
y  herein  above  last  mentioned,  to  answer  the  matters  contained  in  the 
M^  and  to  stand  to  and  abide  such  order  and  decree  as  may  be  made 
Court  in  the  premises;  and  that  you  cite  the  said  Edmund  Ham- 
master  and  owner,  and  Thomas  E.  Lyde,  executor  of  the  last  will 
itament  of  Abraham  Tanner,  owner,  deceased,  and  all  other  persons 
;  any  interest  in  the  said  ship  Hilah,  her  tackle,  apparel,  d&c,  that  they 
i  appear  before  the  said  Court,  on  the  said  fourteenth  day  of  Decem- 
1%  then  and  there  to  interpose  their  claims  for  the  same,  and  to  make 
negations  in  this  behalf.  And  what  you  shall  have  done  in  the  pre- 
do  yoa  then  and  there  make  return  thereof,  together  with  this  writ 
neas  the  Honorable  Samuel  R.  Betts,  Judge  of  the  said  Court,  this 
r-ihird  day  of  November,  in  the  year  of  our  Lord  one  thousand  eight 
Bd  and  forty-one,  and  of  the  independence  of  the  United  States  the 
axth. 

Chas.  D.  Betts,  Clerk« 
3.,  Proctor. 

*•  ■"     *  'I  %  IV 

"^144.— The  like,  in  a  cause  op  P083Essy^^dl^f||fy;im(i|i|^  .'•«»•; 

am  District  of  New  York^  ss : —  ^ 

lie  President  of  the  United  States  of  America,  To  tht  Marshal  oftht 

Southern  District  of  New  York^  Greeting:  Whereas,  a  libel  tn  rem 

and  personam  hath  been  filed  in  the  District  Court  of  the 
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United  States,  for  the  Sontiieni  DiiCriet  of  Nmt  Terii; 

[L.  S.]  on  the  eighteenth  day  of  Anguit,  in  the  ytar  of  ear  Lori 
one  thousand  eight  handred  and  (brty-aeyen,  bj  AVM 
Peabody,  libeUant,  agaimt  the  ■ehoooer  Lueiiida  Vtmw^ 
her  tackle,  &c.,  and  against  Stabbe  and  Rogen^  in  an  aetion,  civil  and  Ma- 
ritime, for  aeud  veaael  and  her  freight,  for  the  reaaone  and  cauaea  in  the  mii 
libel  mentioned,  and  praying  the  moal  proeeM  and  mooitHMi  of  tha  mii 
Court  in  that  behalf  to  be  made,  and  that  all  penona  Intaraated  hi  tha  mi 
aehooner  or  vesBel,  her  tackle,  ^.,  may  be  dtad  io  general  and  apaeU,  li 
answer  the  premisea,  and  all  proceedings  being  had  that  the  said 
or  vessel,  her  tackle,  &c.,  may,  for  the  causes  in  the  said  libel 
be  delivered  to  the  libeUant. 

You  are  therefore  hereby  commanded,  to  attach*  the  said  schooner  or 
set,  her  tackle,  &c.,  and  to  detain  the  same  in  your  custody,  until  the  forthsr 
order  of  the  Court  respecting  the  same,  and  to  give  due  notice  to  aD  per> 
sons  claiming  the  same,  or  knowing  or  having  any  thing  to  say  why  the 
same  should  not  be  deh'vered  to  the  Hbellant,  pursuant  U>  the  prajrer  of  lbs 
said  libel,  that  they  be  and  appear  before  the  saul  Court,  to  be  held  in  asl 
for  the  Southern  District  of  New  York,  on  the  fimt  Tuesday  of  Seplsaikr 
next,  at  eleven  o'clock  in  the  forenoon  of  the  same  day,  if  the  same  shall  la 
a  day  of  jurisdiction,  otherwise  on  the  next  day  of  jurisdictioo 
then  and  there  to  interpose  a  claim  for  the  same,  and  to  make  their 
tions  in  that  behalf.  And  the  libeUant  having  prayed  that  the  said  Stabbi 
and  Rogers  may  be  cited  to  appear  before  the  sakl  Court,  we  do  buety 
further  empower,  and  strictly  charge  and  command  you  the  said  Maufcal. 
that  you  cite  and  admonish  the  said  Stubbs  and  Rogers,  if  they  shafl  be 
found  in  your  district,  that  they  and  each  of  them  appear  befbra  the  ssil 
District  Court,  on  the  seventh  day  of  September  next,  at  the  City  HaH.  ia 
the  City  of  Now  York,  then  and  there  to  answer  the  said  Ubel,  and  ts 
their  allegations  in  that  behalf;  and  have  you  then  there  this  writ, 
your  return  thereon. 

Witness  the  Honorable  Samuel  R.  Betts,  Judge  of  said  Court,  thii 
teenth  day  of  August,  in  the  year  of  our  Lord  one  thousand  eight  huadrsJ 
and  (brty-seven,  and  of  our  independence  the  sixty-sixth. 

J.  W.  McTCALT,  Clerk. 
Martin  Strong  &  A.  F.  Smith, 

Proctors. 


No.  145. — RcTUEir  or  the  MARSHAiMo^wsnniNeensssiMn*  J 

jj  attached  the  therein  described,  on  the       day  of 

%fKl  have  given  due  notice  to  aU  persons  claiming  the  same,  that  this  Coort 
will,  on  the        day  of  lost ,  if  that  day  should  be  a  day  of  jorw- 

diction,  if  not,  on  the  next  day  of  jurisdiction  thereafter,  proceed  to  the  trisl 
and  condemnation  thereof,  should  no  claim  be  intetposed  for  the  aaow,  and 


.  »!-l 
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3  cited  the  defendant  Rogers  within  named,  and  the  defendant  Stubbt 
found  in  this  district 

U.  S.  Marshal 
ied  184 


46. — The  like  against  ship,  frbioht  and  master,  for  seamen's 

WAGES. 

9m  District  of  New  York,  ss  : 

The  President  of  the  United  States  of  America,  to  tite  Marshal  of  the 
Southern  District  of  New  York,  Greeting:  Whereas  a  libel  in  rem 

and  personam,  hath  been  filed  in  the  District  Comt  of  the 

United  States,  for  the  Southern  District  of  New  York,  on 
L.  S.]  the  day  of  in  the  year  of  our  Lord  one 

thousand  eight  hundred  and  forty  seven,  by  John  C. 

Duffie,  Alferd  Sandford,  Alexander  Wilson,  Benjamin 

lan,  Robert  Fruss,  and  Charles  McCarty,  against  the  barque  Childe 

d,  and  against  the  freights  due  for  the  cargo  now  or  lately  laden 

3,  and  against  Crosby  master  of  said  barque,  for  the  reasons  and  causes 

Hud  libel  mentioned,  and  praying  the  usual  process  and  monition 

■aid  Court  in  that  behalf  to  be  made,  and  that  the  said  master  and  all 

IS  interested  in  the  said  barque  or  vessel,  her  tackle,  d&c.  may  be  cited 

iwer  the  premises,  and  all  proceedings  being  had,  that  the  said  barque 

■el,  her  tackle,  d&c.  and  freight  may,  for  the  causes  in  the  said  libel 

med,  be  condemned  to  pay  the  demands  of  the  libellant. 

1  are  therefore  hereby  commanded,  to  attach  the  said  barque  or  ves- 

tr  tackle,  d&c.  and  to  detain  the  same  in  your  custody,  until  the  further 

of  the  Court  respecting  the  same,  and  to  attach  said  freight,  and  to 

ae  DOtwe  to  all  persons  claiming  the  said  vessel  and  freight,  or  know- 

'  having  any  thing  to  say  why  the  same  should  not  be  condemned 

mt  to  the  prayer  of  the  said  libel,  that  they  be  and  appear  before  the 

ioiiri,  to  be  held  in  and  for  the  Southern  District  of  New  York,  on  the 

day  of  at  eleven  o'clock  in  the  forenoon  of  the  same  day,  if 

ime  shall  be  a  day  of  jurisdiction,  otherwise  on  the  next  day  of  juris- 

1  thereafter,  then  and  there  to  interpose  a  claim  for  the  same,  and  to 

their  allegations  in  that  behalf;  and  we  do  hereby  further  empower, 

trictly  charge  and  command  you  the  said  Marshal,  that  you  cite  the 

irosby,  master  of  said  vessel  if  he  shall  be  found  in  your  District,  to  be 

ipear  beibre  the  said  District  Court,  on  the  day  of  at 

ity  Hall  in  the  City  of  New  York,  then  and  there  to  answer  the  said 

ind  to  make  his  allegations  in  that  behalf;  and  have  you  then  there 

rit,  with  your  return  thereon. 

ness  the  Honorable  Samuel  R.  Betts,  Judge  of  said  Court,  this 

ly  of  in  the  year  of  our  Lord  one  thousand  eight  hundred  and 

and  of  our  Independence  the 

A.  B.  CleriL 
D.  Proctor. 
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No.  147 «— Attachment  to  compel  obediemcb  to  an  ordbb  ob  bicui. 

Th€  President  of  the  United  States  to  the  Marshal  of  the  Southern  Diilriet 

of  New  York,  greeting : — 

Whereas  in  a  certain  cause,  civil  and  maritime,  in  the  District  Couit  of 
the  United  States  for  the  Southern  District  of  New  York,  where  A.  E  ii 
libellant  against  C.  D.,  [or  the  ship  or  vessel,  d&c.,]  the  said  court  dkl, ontbe 
day  of  1850,  by  a  decree  made  on  that  day,  order 

and  direct  that  [set  forth  the  order]  and  whereas  the  said  b^ 

lected  and  refused  to  obey  said  decretal  order,  and  thereupon  the  nid  eoort 
ordered  and  decreed  that  an  attachment  should  issue  against  him  to  coo^ 
him  to  perform  and  obey  the  said  decretal  order.  You  are  therefore  cod- 
manded  to  attach  and  arrest  the  said  aod  hin 

safely  keep  until  he  obey  and  perform  the  said  decretal  order,  and  [here  ^e- 
cify  the  particular  acts  to  be  donej  and  to  return  to  the  said  Court  wbit 
shall  do  in  the  premises,  with  this  writ 

Witness,  [teste  as  in  other  proces&J 

Proctor.  Clerk. 


No.  148. — Marshal's  return. 

I  have  attached  and  arrested  the  within  named  and  have 

him  now  in  my  custody. 

Henry  F.  Tallmadob,  Marriial. 


Stipulations, 
No.  149. — Libellant's  stipulation  for  costs  and  expcnscs. 

District  Court  of  the  United  States  for  the  Southern  District  of  New  Ysrk. 

stipulation  entered  into  pursuant  to  the  rules  and  practice  op 

this  court. 

Whereas  a  libel  was  filed  in  this  court,  on  the  day  of 

in  the  year  of  our  Lord  one  thousand  eight  hundred  aod 
by  A.  B.,  against  for  the  reasons  and  caum 

in  the  said  libel  mentioned,  and  the  said  A.  B.,  and  C.  D.  and  £.  F.,bii 
sureties,  the  parties  hereto  hereby  consenting,  that  io  case  of  default  or  coo- 
tumacy  on  the  part  of  the  libellant  or  his  sureties,  execution  for  the  sum  of 
$100  (or  $250)  may  issue  against  their  goods,  chattels  and  lands. 

Now,  therefore,  it  is  hereby  stipulated  and  agreed,  for  the  benefit  of  whom 
it  may  concern,  that  the  stipulalators  undersigned  are,  and  each  of  them  'W) 
hereby  bound,  in  the  sum  of  $10C,  (or  $250,)  conditioned  that  the  libeQaot 
above  named  shall  pay  all  costs  and  expenses  which  shall  be  awarded  agtioit 
him  by  the  final  decree  of  this  court,  or  upon  an  appeal,  by  the  Appellate 
Court. 

A.  B. 
C.  D. 
E.  F. 


»> 
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land  acknowledged,  this  day  -% 

184  ,  before  me,  \ 

em  District  of  New  York^  ss : — 

party  to  the  above  stipulation,  being 
■worn  deposes  and  says  that  he  is  worth  the  sum  of  two  (or  five) 
ed  dollars  over  and  above  all  his  just  debts  and  liubiliues. 
twom  this  day  i 

of  185    ,  before  me,    \ 

[50. — Defendant's  stipolations  for  costs  and  bxpbnses  under 

THE  25th  rule. 

ci  Court  of  the  United  Stalest  for  the  Southern  District  of  New  York. 
latior  entered  into  pursuant  to  the  rules  and  practice  of 

THIS   court. 

lereas  a  libel  was  filed  in  this  Court,  on  the  day  of 

in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
B.  against  C.  D  for  the  reasons  and  causes  in  the  said  libel  men- 
I  ;  and  whereas  the  said  C.  D.  has  appeared  in  said  suit  and  the 
/.  D.  and  £.  F.,  his  surety,  the  parties  hereto  hereby  consenting  and 
iog,  that,  in  case  of  default  or  contumacy  on  the  part  of  the  defend- 
r  hn  sureties,  execution  may  issue  against  their  goods,  chattels  and 
,  fi>r  the  sum  of  hundred  dollars : 

Wf  therefore,  it  is  hereby  stipulated  and  agreed  for  the  benefit  of  whom 
Y  concern,  that  the  stipulators  undersigned  shall  be,  and  are  bound  in 
am  of  hundred  dollars,  conditioned 

he  defendant  above  named  chall  pay  all  costs  and  expenses  which  shall 
varded  against  him  in  the  suit  upon  the  final  adjudication  thereof  or 
y  interlocutory  order  in  the  process  of  this  suit. 

ken  and  acknowledged,  this  day  ) 

I  185    before  roe,  ) 

Uktm  District  of  New  York,  ss. 

parly  to  the  above  stipulation,  being  duly  sworn,  deposes 
lya  that  he  is  worth  the  sum  of  dollars  over  and  above  all  his 

ebcs  and  liabilities. 
•onk  this  day  of  185    ,  before  me, 

To.  151. — Claimant's  stipulation  for  costs  and  exp'enses. 
ffrlef  Court  of  the  United  States  for  the  Southern  District  of  New  York. 

mhkTiov  entered  into  pursuant  to  tub  rules  and  practice  or 

this  court. 

lereas  a  libel  was  filed  in  this  Court,  on  the  day  of 

in  the  the  year  of  our  Lord  one  thousand  eight  hundred 
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and  by  A.  B ,  against  for  Uie 

causes  in  the  said  libel  mentioned,  and  whereas  a  claim  has  been  filed  m  the 
said  cause  by  C.  D.,  and  the  said  C.  D.  and  E.  F.  his  surety,  the  pvtiH 
hereto  hereby  consenting,  tliat  in  case  of  default  or  contumacy  oo  the  pert 
of  the  claimant  or  his  sureties,  execution  for  the  sum  of  S250  may  ink 
against  their  goods,  chattels  and  lands. 

Now,  thereibre,  it  is  hereby  stipulated  and  agreed  (or  the  benefit  oTwhoM 
it  may  concern,  that  the  stipulators  undersigned  are,  and  each  of  themi^ 
hereby  bound,  in  the  sum  of  $250,  conditioDed  that  tlie  claimant  above 
named,  shall  pay  all  costs  and  expenses  which  shall  be  awarded  agahsC 
him  by  the  final  decree  of  this  Court,  or  upon  an  appeal,  by  the  AppeDtti 
Court 

A  a 

C.  D. 
E.  F. 

Taken  and  acknowledged,  this  day  > 

of  185    ,  before  me,  S 

Soutkern  Dittriet  of  New  York,  9a. : — 

party  to  the  above  stipulation,  being  duly  uran 
deposes  and  says  that  he  is  worth  the  sum  of  five  hundred  dollars  over  tad 
above  all  his  just  debts  and  liabilities. 
Sworn  this  day  ^ 

of  18s     ,  before  me,       S 


No.  152. — Intervenor's   stipclation   for  costs,  cxpexscs,  axo  oa- 

MAUES. 

District  Court  of  the  United  Slates  for  the  Southern  District  of  Sew  Ysrk, 

STIPULATION    ENTEREO    INTO    PURSUANT   TO   TUB    RULES  AND    PRACTICR  Of  VM 

COURT. 

Whereas  a  libel  Tv^as  filed  in  this  Court,  on  tlie  dir 

of  in  the  year  of  our  Lord  one  thoumnd  eight  hiittlrTd 

and  by  A.  B.,  against  for  tlie  reanoos  saJ 

causes  in  the  said  libel  mentioned,  and  whereas  C.  D.  ha^  iiiter\-ened  (or  hut 
interest,  and  the  said  C.  D.  and  E.  F.  his  surety,  the  parlies  herrto.  bete- 
by  consenting  and  agreeing,  that  in  c;i8e  of  default  or  contumacy  on  the 
part  of  the  said  intervenor  or  his  sureties,  execution  may  Issue  against  ibtf 
goods,  chattels  and  lands,  for  the  sum  of  $250. 

Now,  therefore,  it  ia  hereby  stipulated  and  agreed,  for  the  benctit  of  vbon 
it  may  concern,  that  the  stipulators  undersigned  are,  and  each  of  ibem  n 
bound,  in  the  sum  of  $250,  conditioned  that  the  inter>'cnor  abo%'e  rained 
shall  abide  by  the  final  decree  rendered  in  the  cause,  and  shall  pay  all  mxh 
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sU,  expenses  and  damages  as  shall  be  awarded  against  him  by  the  fina 

cree  of  this  Court,  or  of  the  Appellate  Court. 

A.  B. 

C.  D. 

E.  F. 
aken  and  acknowledged,  this  day  ) 

of  18 J    ,  before  mc,  S 

futktm  District  of  New  York,  98. : — 

party  to  the  above  stipulation,  being  duly  sworn 
iposes  and  says  that  he  is  worth  the  sum  of  five  hundred  dollars  over  and 
x>ve  all  hif«  just  debts  and  liabilities. 
Sworn  thid  dav 


of  185    ,  before  mc 


«.,v . 


o.  133. — Defendant's  stipulation  to  appear  and  pay  the  decree — 

GIVEN    ON    ARREST    OR    APPEARANCE. 

Diitriet  Court  of  the  United  States  for  the  Southern  District  of  New  Y'frk. 

riPULATlOR   ENTERED   INTO   PURSUANT  TO   THE   RULES  AND   PRACTICE   Or  THIS 

COURT. 

Whereas  a  libel  was  filed  in  this  Court,  on  the  day 

r  in  the  year  of  our  Lord  one  thousand  eight  hundred 

nd  by  A.  B.,  against  CD.  for  the  reasons  and 

luses  in  the  said  libel  mentioned,  and  the  said  C.  D.  and  £.  F.  and  Q.  H., 
Is  sureties,  the  parties  hereto,  hereby  consenting  and  agreeing,  that  in  case 
*  default  or  contumacy  on  the  part  of  the  said  defendant  or  his  sureties 
ceeation  may  issue  against  their  goods,  chattels  and  lands,  for  the  sum  of 

dollars  : 
Now,  therefore,  it  is  hereby  stipulated  and  agreed,  for  the  benefit  of  whom 
may  concern,  that  the  stipulators  undersigned  are,  and  each  of  them  is, 
iMiiid  in  the  sum  of  dollars,  conditioned  that  the  de- 

tudant  above  named,  shall  appear  in  the  suit  and  abide  by  all  orders  of  the 
rart,  interlocutory  or  final,  in  the  cause,  and  pay  the  money  awarded  by 
le  final  decree  rendered  therein  in  this  Court,  or  in  any  Appellate  Court. 

A.  B. 

C.  D. 

E.  F. 
*aken  and  acknowledged,  this  day  ) 

of  1S5    ,  before  me,  > 

'outhem  District  of  New  York,  ss. : — 

parties  to  the  above  stipulation,  being  duly  sworn, 
epose  and  say  each  for  himself  that  he  is  worth  the  sum  of  hundred 

ollars  overand  above  all  his  just  debts  and  liabilities. 
Sworn  this  day  > 

of  165    ,  before  me,  $ 
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^o.  154. — Claimant'b  griPCLATioii  to  abide  bt  and  pat  TBI  osctn. 

District  Court  of  the  United  States,  for  the  Southern  District  of  New  YtL 

STIPULATION   ENTERED  INTO   PURSUANT  TO   THE  RULES  AND  PRaCTICK 

OP  THIS   COURT. 

Whereas,  a  libel  was  filed  in  this  Court,  on  the         day  of  in 

the  year  of  our  Lord  one  thousand  eight  hundred  and        by  A.  B.  agaiiHt 

for  the  reasons  and  causes  in  the  said  libel  rocntioDed,  and 
a  claim  has  been  filed  by  C.  D.,  and  the  said  claimant,  and  E.  F.  and  G.  E 
his  sureties,  the  parties  hereto  hereby  consenting  and  agreeing,  that  io  cBie 
of  default  or  contumacy  on  the  part  of  the  claimant  or  bis  sureties,  execu- 
tion may  issue  against  their  goods^  chattels  and  lands,  for  the  sum  of 
dollars. 

Now,  therefore,  it  is  hereby  stipulated  and  agreed  for  the  benefit  of  whom 
it  may  concern,  that  the  stipulators  undersigned  are,  and  each  of  tbem  ti 
bound,  in  the  sum  of  dollars,  conditioned  that  claimant  above 

named,  shall  abide  by,  and  pay  the  money  awarded  by  the  6nal  decree  ren- 
dered in  the  cause  by  this  Court,  or  in  case  of  appeal,  by  the  AppeJlate 
Court. 

Taken  and  acknowledged,  this         day  \ 
of  1S5    ,  before  me,  \ 

Southern  District  of  New  York^  ss  : 

parties  to  the  above  stipulation,  being  duly  sworn 
depose  and  say  each  for  himself  that  he  is  worlli  the  sum  of  hundred 

dollars  over  and  above  all  his  just  debts  and  liabilities. 

Sworn  this  day  > 

of  185    ,  before  me,  > 


No.  155. — Stipulation  for  agreeu  or  appraised  value. 

District  Court  of  the  United  States  for  the  Southern  District  of  New  Yorl 

In  Admiralty, 

stipulation    entered    into   pursuant    to    the    RULES   AND    PRACTtCB  Of 

THIS    COURT. 

Whereas  a  libel  was  filed  on  the        day  of  in  the  year  of 

our  Lord  one  thousand  eight  hundred  and  by  A.  B.  against 

for  the  reasons  and  causes  in  the  said  libel  mentioned ;  and  whereti 
the  same  is  now  in  the  custody  of  the  Marshal,  under  the  process  issued  in 
pursuance  of  the  prayer  of  said  libel,  and  is  of  the  value  of  dolinn, 

a?  appears  by  a  consent  {or  appraisement)  now  on  file  in  siiid  Court ;  and  ilic 
parties  hereto  hereby  consenting  and  agreeing  that,  in  case  of  default  or 
contumacy  on  the  part  of  the  claimant  or  his  sureties,  execution  may  ianoe 
against  their  goods,  chattels  and  lands  : 
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[icrefore,  it  is  hereby  stipulated,  for  the  benefit  of  whom  it  may 
bat  the  elipulators  undersigned,  and  each  of  them,  is  bound  in  the 
dollars,  conditioned  that  they  shall  at  any  time,  upon 
9CUtory  and  final  order  or  Decree  of  the  said  District  Court,  or  of 
silate  Court  to  which  the  above-named  suit  may  proceed,  and  upon 
luch  order  or  decree,  to  said  claimant,  or  Esquire, 

ir,  pay  into  Court  the  full  value  aforesaid,  and  abide  by,  and  pay 
y  awarded  by  the  final  decree  rendered  by  this  Court  or  the  Ap- 
ourt,  if  any  appeal  intervene, 
and  Acknowledged,  this        day  > 
1S5        before  me,  \ 

U.  S.  Commissioner. 

District  of  New  Yorkj  ss  : 

party  to  the  above  Stipulation,  being  duly  sworn 
nd  says  that  he  is  worth  the  sum  of 
ver  and  above  all  his  just  debts  and  liabilities. 

to,  this        day  ^ 
185        before  me,  \ 

U.  S.  Commissioner. 


I.— Penal  bond  to  the  marshal  on  arbest  of  the  person. 

all  men  by  these  presents,  that  we,  C.  D.,  E.  F.,  and  G.  H.,  are 
firmly  bound  unto  Henry  F.  TalUnadge,  Marshal  of  the  Southern 
of  New  York,  in  the  sum  of  dollars,  lawful  money  of 

ed  States  of  America,  to  be  paid  to  the  said  Henry  F.  Tallmadge, 
Iters,  administrators  or  assigns ;  to  which  payment,  well  and  truly 
ide,  we  bind  ourselves  and  each  of  us,  jointly  and  severally,  our 
of  our  heirs,  executors  and  administrators,  firmly  by  these  presents, 
rith  our  seals.    Dated  this  day  of 

ar  of  our  Lord  one  thousand  eight  hundred  and 
eas,  a  libel  has  been  filed  in  the  District  Court  of  tiie  United  States 
outhern  District  of  New  York,  on  the        day  of  185 

.  against  the  above  bounden  C.  D.,  in  a  certain  action,  civil  and  ma- 
r  wages,  therein  alleged  to  be  due  and  owing  to  the  said  libellant, 
ig  to  twenty-seven  dollars. 

ondhion  of  this  obligation  is  such,  that  if  the  above  bounden  C.  D. 
pear  in  the  said  suit,  before  the  said  District  Court  of  the  United 
>r  the  Southern  District  of  New  York,  on  the  day  of 
ity  Hall,  in  the  City  of  New  York,  and  abide  by  all  orders  of  the 
iterlocutor)*^  or  final  in  the  cause,  and  pay  the  money  awarded  by 
I  decree  rendered  therein,  in  the  said  Court;  or  in  any  Appellate 
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Court,  then  the  above  obligation  to  be  roki,  otherwiie  to  remnin  in  ToO  tarn 

and  virtue. 
Sealed  and  delivered  in 
the  presence  of 


\ 


No.  157. — JusTiricATioic  or  bail. 
Southern  DUtriet  of  New  York,  m  .• 

being  duly  sworn,  leyi,  that  he  retidei  at  Xii 
and  that  he  is  worth  the  ram  of 
over  and  above  all  his  just  debts  and  liabilities. 


Sworn  before  me,  this 

day  of  185 


i 


No.  158.— Bono  uxdir  tub  act  or  1847. 

Know  all  men  by  these  presents,  That  we,  C.  D.,  E.  F.  and  G.  H  ,tre 
held  and  firmly  bound  unto  (Me  ItbeUant)  in  the  sum  of  {double  the  sjijsW 
claimed  in  the  libel)  dollars  lawful  money  of  the  United  States  of  Am^iea, 
to  be  paid  to  the  said  his  executors,  adroiniiiitrators  or  amgas;  is 

which  payment,  well  and  truly  to  be  made,  we  bind  ourselves  and  eack  of 
us,  jointly  and  severally,  our  and  each  of  our  heirs,  executors  and  admioii- 
trators,  firmly  by  these  presents.     Sealed  with  our  seals.    Dated  this 

day  in  the  year  of  our  Lord  one  thousand  eight  bundrrd 

and 

Whereas,  a  libel  has  been  filed  in  the  District  Court  of  the  United  Svnr* 
for  the  Southern  District  of  New  York,  on  the  dav  of  1^3 

by  against  the  ship  or  vctiH:l,  inarertaji 

action,  &c.  civil  and  maritime,  for  thenrio 

alleged  to  be  due  and  owing  to  the  said  libcllant,  amounting  to  (the  Mmmud 
claimed  in  the  libel. ) 

The  condition  oftliis  obligation  is  such,  that  if  the  above  bounden 
shall  abide  and  answer  the  decree  of  the  Court  in  such  muse,  then  tU 
above  obligation  to  be  void,  otherwise  to  remain  in  full  force  and  virtue. 


Sealed  and  delivered 


in  the  presence 


'A  > 

or  J 


No.  159— JraTiriCATio.f. 
Southern  District  of  yew  Yorkj  ss, 

being  duly  sworn  says,  tliat  he  resides  at  No.  and  thst  bt 

worth  the  sum  of  over  an«l  above  all  his  just  debts  and  iialoliuet^ 

Sworn  bclbre  me,  this        day  of  185 
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No.  160. — CiRTIPlCATE  OF  APPROVAL  BY  THE  JUDOK,  OB  TAB  COLLEC- 
TOR OP  THIS  PORT. 

I  hereby  approve  of  the  sureties  in  the  within  bond. 
Dated,  &c. 

(Signed  by  the  Judge  or  the  Collector.) 


No.  161. — Stipulation  for  the  safe  return  of  a  vessel  in  a  suit  by 

A  part  owner. 

District  Court  of  the  United  Statee  for  the  Soulhrrn  District  of  New  York. 

Filed  the        day  of  185 

VrirULATION    FOR    UBELLANT*8   COSTS   ENTBIKD    INTO   rCRBUANT   TO   THE    KCLE8  OP  . 

PRACTICE   OF  TUIS   COURT. 

Whereas,  a  libel  was  filed  in  this  Court,  on  the  day  nV 
in  the  year  of  our  Lord  one  thousand  eight  hundred  and  fifty 
by  A.  B.,  owner  of  '  of  the  ship  or  vessel  called  the  her 

tackle,  &c,  against  the  said  ship  or  vessel,  her  tackle,  dec,  for  the  reasons 
and  causes  in  the  said  libel  mentioned,  which  said  vessel,  her  tackle,  &c,,  is 
of  the  value  of  dollars,  as  appears  by  the  consent  (or  ap- 

praisement) on  file  in  said  cause,  and  C.  D.  and  £.  F.  the  other  owners  of 
said  vessel,  and  G.  H.  and  I.  J.  their  sureties,  parties  hereto,  hereby  consent- 
ing and  agreeing,  that  in  case  of  default  on  the  part  of  the  libellant  or  bis 
sureties,  execution  may  issue  against  their  goods,  chattels  and  lauds,  for  the 
sum  of  dollars. 

Now,  therefore,  it  is  hereby  stipulated  and  agreed  for  the  benefit  of  whom 
it  may  concern,  that  the  stipulators  undersigned  are,  and  each  of  them  is 
bound,  in  the  sum  of  (double  the  value  of  libellanCt  share^)  dollars, 

conditioned  that  the  said  vessel  shall  safely  return  from  her  present  intended 
voyage,  to  the  port  of  New  York. 

Taken  and  Acknowledged,  this        day  ^ 
of  ISj    ,  before  me,  J 

U.  S.  Commissioner. 

S<mlhem  District  of  yew  York,  ss : 

parties  to  the  above  stipulation,  being  duly 
depose  and  sny  each  for  himself  that  he  is  worth  the  sum  of 
bundled  dollars  over  and  above  all  liis  just  debts  and  liabilities. 

to,  this         day  ^ 
of  l*:i5     before  me,  J 

U.  S.  Commissioner. 
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No.    162. — COMSBIIT  TO  8T1PULATB   FOR  PROFCRTT  WtTHOirr  PMCtM.    ' 

DUfriet  Court  of  the  United  States  for  the  Southern  District  of  Nem  YirL 


John  Jdmes, 
vs. 
The  Steamer  Eureka,  her  engioej 
tackle,  &c. 


A  libel  having  been  filed  in  this  cauee,  I  hereby  consent  that  no  proeni 
issue  thereon  to  arrest  the  said  vessel,  provided  that,  in  the  coarse  of  thii 
day,  A.  B.,  the  owner  thereof,  file  a  claim,  and  with  C.  D.,  as  surety,  eoler 
into  the  usual  stipulations  in  the  same  manner  as  il'  the  said  vesuel  were  v^ 
nssted,  and  were  to  be  discharged  on  stipulation. 

Dec.  4, 1849. 

E.  F.,  Proctor  for  LibeUaiit 


No.  163. — The  like,  in  a  diffebent  fobm. 

Tide  of  the  Cause, 

A  libel  having  been  filed  in  this  cause,  and  A.  B  ,  the  owner  of  aid 
sel,  having,  without  process,  filed  his  claim  to  the  same,  and  with  C.  D.,  u 
surety,  having  entered  into  the  usual  stipulations,  it  is  agreed  that  the  mi 
cause  shall,  in  all  things,  proceed  as  if  the  said  vessel  had  been  arrested  tod 
regularly  discharged  on  stipulation. 
Dec.  4,  1849. 

E.  P.,  Proctor  for  LibellanL 
G.  H.,  Proctor  for  Claimant 

No.  164. — Consent  that  a  vessel  be  discharged  on  stipclatiob. 

Title  of  the  Cause. 

The  ship  Wallace  having  been  arrested  on  the  process  issued  m  thii 
cause,  we  consent  that,  on  filing  the  usual  stipulation  for  costs,  and  the  osoal 
stipulation  to  appear,  abide,  and  perform  the  decree  in  the  sum  of  dol- 

lars, to  be  entered  into  by  A.  B.,  the  owner  or  master  of  said  ship,  and  C.  D.  , 
and  E.  P.,  as  sureties,  and  on  filing  a  claim,  and  on  complying  with  the 
rules  of  the  Court  as  to  the  fees  of  the  officers  of  Court,  the  said  ship  bs 
discharged  from  custody  and  arrest 

Dec.  5,  1849. 

G.  H.,  Proctor  for  Libellaoti. 


No.  165. — Consent  to  fixing  the  value  without  appbaisement  abb 

DISCHARGING   THE   PROPERTV    FROM   CU8T0DT. 
Title  of  the  Cause. 
I  hereby  consent  that  the  value  of  the  brig  Rover,  her  tackle,  apparel 
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and  furniture,  be  fixed  at  ax  thoiMaod  dollars,  without  appraiBement,  and 
that,  on  filing  a  claim  and  the  necessary  stipulations  for  costs  and  vahie, 
&c,  complying  with  the  rules  of  the  Court  as  to  fees,  the  said  brig  be  dis- 
chai^ged  from  custody. 

G.  H.,  Proctor  for  Libellant 


Jfo.  166. — Claim  to  a  poanoH  or  tbk  caroo. 

To  the  Honorable  Samuel  R.  Betts,  Judge  of  the  District  Court  of  the 
United  States  for  the  Southern  District  of  New  York : 

The  claim  of  David  Jones,  of  the  city  of  New  York,  merchant,  to  nine 
cases  of  merchandise  marked  D.  J.,  1  to  9,  a  portion  of  the  cargo  of  the  brig 
Roarer,  now  in  custody  of  the  marshal  of  this  district  at  the  suit  of  John 
Livingston  and  others,  alleges  as  follows : 

That  he  is  the  true  and  bona  fide  owner  of  said  nine  cases  of  merchandise, 
and  that  no  other  person  is  the  owner  thereof. 

And  thereupon  the  said  claimant  prays  that  this  Honorable  Court  will  be 

pleased  to  decree  a  restitution  of  the  same  to  him,  and  oiherwise  right  and 

justice  to  administer  in  the  premises. 

Davio  Jones. 
8wom  May  5th,  1843, 

before  me, 

Gko.  W.  Morton,  U.  S.  Comnussbner. 

A.  B.,  Proctor  and  Advocate. 


No.  167. — Claim  to  a  vessel — Vid»  anU^pagt  257. 


No.  168. — A  CLAIM  BV  THt  UNrTCD   STATES  ON  THE  OROUNO   OF  rORrBrrVRN 

—  Vid  ante,  No,  13,  page  436. 


No.  169. — An  answer — ante,  page  262. 

Ho.  170 — A  CLAIM  AND  ANSWER — ante,  No,  9^  page  431 ;  No.  12,  page  4Z5; 
No.  59,  page  464 ;  No.  61,  page  465 ;  No.  63,  page  467 ;  No.  65,  page  468. 


«       No.    171. — A  CLAIM,   ANSWER  AND  EXCEPTION  TO  THE  JURISDICTION. 

To  the  Honorable  Samuel  R.  Betts,  Judge  of  the  District  Court  of  the 
United  States,  for  the  Southern  District  of  New  York. 

The  claim,  answer  and  exceptions  of  Herman  Schultxe  of  said  district 
master  of  the  schooner  Oscar  Jones,  intervening  for  his  interest  in  the  said 

schooner,  her  tackle,  apparel  and  furniture  to  the  libel  of Cammerden, 

alleges  as  follows : 

First.  That  the  said  Schultze  as  master,  claims  the  said  schooner,  her 
tackle,  apparel  and  furniture,  and  further  alleges  and  answers  as  Iblbws  .* 

Second.  That  he  is  entirely  ignorant  of  the  matters  alleged  in  the  first  and 
second  articles  of  said  libel  contained. 
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Tkird.  That  at  the  time  tlie  said  rtaaA  wu  Kixcd  hf  reano  of  UN 

of  the  said  Cammerden,  he  had  and  still  has  an  ioteresi  in  tbe  sai 

the  amount  of  five  hundred  and  sixty  doUan  and  (brty  nineoeots,  i 

as  he  had  served  on  board  the  said  schooner,  as  mate  from  the 

of  one  thousand  eight  hundred  and  forty  to  the 

day  of  one  thousand  eight  hundred  and  forty  at  the  wafss 

of  dollars  per  month,  amounting  in  tbe  whole  to  the  som  of  see 

thousand  and  forty  two  dollars  and  oeota,  which  haa  never 

paid  to  him,  and  is  still  due.    And  also  for  certain  moneys  advanced  hf 

claimant  to  pay  the  wages  of  the  crew  of  the  said  schooner,  and  other 

sary  advances  during  the  voyage  now  broken  xxp  by  the  proeea  ef  fUi 

Court,  amounting  to  the  sura  of  four  hundred  and  seventeen  dollaia  and 

eighty  £ve  cents,  which  wages  and  advances  were  a  lien  on  said  schooner 

and  this  defendant  having  advanced  the  same  is  subrogated  to  the  rights  of 

■aid  seamen,  and  he  has  filed  his  libel  in  this  Honorable  Court  to  enibree  kii 

said  lien. 

Fourth,  That  this  Honorable  Court  has  no  jurisdiction  of  the  matteieeOD- 
tained  in  the  said  libel,  the  same  not  being  matters  of  Admiralty  and  Man- 
time  jurisdiction,  the  said  libel  being  filed  in  this  Court  to  enforce  a 
decree  or  judgement  rendered  by  a  State  Court  of  the  City  of  New 
in  Louisiana,  in  a  suit  on  promissory  notes  in  a  personal  action  at  law,  and 
not  by  any  Court  of  Admiralty,  nor  m  a  caose  within  the  Admarahy  and 
Maritime  jurisdiction,  nor  on  or  for  any  cause,  civil  and  maritime ;  and  this 
claimant  and  respondent  prays  the  same  advantage  thereof  as  if  thesaaK 
were  separately,  and  formally  pleaded  to  said  libeL 

Fifth.  That  the  privilege  and  preference  on  the  said  schooner  granted  io 
the  aforesaid  decree,  if  any  such  exist  or  was  granted,  waa  so  graoted  with- 
out said  schooner  being  attached  or  in  the  possession  or  custody  of  wud 
Court,  and  while  the  said  schooner  was  absent  at  sea  in  foreign  wairrt, 
ports  and  places,  and  tlie  same  could  not  and  did  not  aflfeet  said  schoooer  or 
any  person  except  her  owner,  nor  could  it  have  any  ctfect  to  give  the  pbia- 
tifi'  therein  any  preference  over  other  persons,  nor  be  enforced  excepl  vith- 
in  the  jurisdiction  of  said  Court  which  rendered  the  same  and  by  the  proceM 
thereof. 

Sixth,  That  if  the  said  claim  of  the  said  libellant  be  a  lien  on  aid  vft* 
sel,  the  same  is  to  be  deferred  to  the  claims  of  this  claimant,  which  are  for  kt- 
vices  rendered  to  said  vessel  in  navigating  and  preserving  her  and  bringi^ 
her  safely  to  the  United  States,  and  the  lien  by  hypothecation,  decree  «r 
otherwise,  in  sciid  promissory  notes  was  subject  to  the  payment  of  meh 
wages  and  advances,  and  his  said  >vages  as  mate  were  a  lien  prior  in  pa^t 
of  time  to  the  said  promissory  notes  and  tlie  decree  thereon. 

HCRMA?!    ShCLTU. 

Sworn  to  before  me  this         day  of  May  1849. 

George  W.  Mobton,  U.  S.  Commieaioner. 
C.  L.  Benrdict,  Proctor. 
E.  C.  Benedict,  Advocate. 
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No.   172.— AH8WIA  Of  A.  OARMISBBB   DEKTIHO  THB  POSiBSSlOX  OF  GOOIM  OB 

CRBDIT8. 

To  the  Honorable  Samuel  R  BettB,  Judge  of  the  District  Court  of  the 
United  States  for  the  Southern  District  of  New  York : 

The  answer  of  James  W.  Elwell,  surviving  partner  of  the  firm  of  Elwell 
4l  Co.,  garnishee  in  the  libel  and  complaint  of  Thomas  Gould  against  John 
Crwin,  in  a  cause  of  damage,  civil  and  maritime,  alleges  as  follows: 

That  it  is  not  true  that  this  respondent  ever  aided  or  assisted  in  concealing 
or  seeking  to  conceal  the  said  John  Gwin  or  his  property,  and  that  it  is  not 
true  that  he  held,  at  the  time  of  the  servke  of  the  process  in  this  suit,  or  at 
any  time  since,  any  goods,  chattels,  choses  in  actbn,  property,  credits,  or 
eifects  in  his  hands  or  under  his  control,  belonging  to  the  said  John  Gwin,  or 
in  whk^  he  has  any  interest 

Wherefore  this  respondent  prays  that  he  may  be  hence  dismissed,  and 
th|t  his  cos|8  and  expenses  may  be  decreed  to  him. 


>Sfm4Ju  F  t^  ^ 


No.  173. — Rbplication  to  am  amswer  by  a  oaricubee« 

To  the  Honorable,  dec., 

The  replication  of  Thomas  Gould,  libellant,  to  the  answer  of  James  W. 
Elwell,  survivor  of  Elwell  &  Co.,  alleges  that  he  will  aver,  maintain,  and 
prove  his  said  libel  to  be  true,  certain,  and  sufficient,  and  that  the  said  James 
W.  Elwell,  survivor,  &c.,  at  the  time  of  the  service  of  the  process  in  this 
suit,  in  bis  hands  goods,  chattels,  credits,  and  effects  of  said  John  Given, 
and  he  prays  as  in  his  said  libel  he  has  already  prayed. 

A.  Nash. 

Proctor  for  Libellant 


No.  174. — Interrogatories  to  be  propounded  to  a  garnishee. 

Interrogatories  to  be  propounded  to  James  W.  Elwell,  garnishee  in  the  libel 
of  Thomas  Groold  against  John  Given. 

First  Interrogatory, — What  is  your  name,  place  of  residence,  and  oocu- 
pation? 

Second  Interrogatory. — Do  you  know  the  defendant  John  Given,  and  how 
long  have  you  known  him,  and  what  has  been  his  occupation  since  yon  finit 
knew  him  ? 

Third  Interrogatory, — Have  you  not,  during  your  acquaintance  with  him, 
been  his  consignee,  merchant  and  agent  in  the  city  of  New  York,  and  has 
he  not  deposited  in  your  hands,  from  time  to  time,  sums  of  money,  freights 
and  passage  money,  belonging  to  him  ?  state  the  same  fully  and  particu- 
larly. 

Fourth  Interrogatory. —Did  he  not  leave  in  your  hands,  on  a  previous 
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inj  nmi^  II  mm  nriniiiuijr  ni  ■nnuitj  fn  jm\  fiir  jfum  Ihtiflirj  fti  liia  ifcrf, 
and  is  not  the  same  still  in  your  haodt  7 

lyUh  Interrogatofy. — Did  he  not  leave  io  your  handfl  thii  prewot  voy^e 
his  chronometor  and  other  nautical  instraments  for  safe  keeping^  wWb  ka 
remained  in  port,  and  were  they  not,  or  some  of  the  same,  io  joar 
at  the  time  of  the  service  of  the  process  io  this  cause  upoo  yoa  ? 

Sixth  Interrogatory, — Have  you  not  in  your  possession,  or 
control,  some  other  property,  goods,  chattels,  or  fandS|  tM^lnwging  ^  fjjj^ 
John  Given? — State  fully  and  particularly. 

SetmUh  Interrogatory. — Have  you  not  in  your  hand%  or  under  your  eon* 
trol,  some  notes,  drafts,  or  other  bills  leceivabiei  or  debla,  or  cboeBS  in  ndM^ 
or  credits,  belonging  to  said  John  Given,  or  in  which  he  is  interooled  1 — SlMo 
fully  and  particularly. 

Eighth  Interrogatory. — Is  not  the  said  Given  part  owner  ef 
and  have  you  not  in  your  hands  funds  or  properqr  belonging  to  the* 
of  said  venel  ? — State  fully  and  partieulariy. 

A.  Nash,  ^  ♦  * 

Proctor  fer  Lfcellat, 


No.  175. — Answers  by  a  gabnisheb  to  intebrogatobies  pbopocxm 

TO   HIM. 


Answers  of  James  W.  Elwell,  garnishee,  to  the  interrogatories  of 
OooM. 

T0  the  first  interrogatory, — My  names  is  James  W.  Elwell^I 
New  York,  and  am  a  merchant. 

To  the  second  interrogatory, — I  have  known  the  defendant  two  yean^  dv^ 
hig  which  time  he  has  been  a  ship  master. 

— And  S9  on,  answering  fully  and  truly  to  each  interrogatory. 

James  W.  Elwblu 
8wom,  June  10th,  1848, 
before  me, 

George  W.  MoRTOif,  Comnussioner. 


No.  176. — Amendments. 

To  the  Honorable  Samuel  R.  Betts,  Judge  of  the  District  Court  of  ihs 
United  States  for  the  Southern  District  of  New  York. 

Amendments  to  the  libel  of  William  Bonell,  against  the  ship  Henry  Ckj. 
her  tackle,  apparel  and  furniture,  and  against  Henry  Schrever,  late  master 
in  a  cause  of  wages,  civil  and  maritime. 

First,  Insert,  afler  the  word  "  October,"  in  the  fiflh  article,  the  words  fol- 
lowing— "  and  before  the  expiration  of  the  voyage  contracted  ibr  by  yoot 
UbeUanL" 

Steond.  Add  at  the  cooclusioa  of  the  fifth  article  the  words  (bUowiof— 
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^^Lod  when  the  mid  ship  Henry  Clajp  having  performed  her  ahove  mention- 
ed intended  voyage,  arrived  in  mfety  on  the  day  of  February  last.** 

Third,  Insert,  aAer  the  word  *'  vessel,''  in  the  sixth  article,  the  words  fol- 
lowing— ^'  and  the  said  master,  wages  during  the  voyage  aforesaid,  and  un- 
til the  arrival  of  the  said  ship  in  New  York  "    And 

Fourth,  Strike  out  the  words  "  seventy-four,"  in  the  sixth  artkle,  and  in^  # 
■eit  In  lieu  thereof  *'  ninety-three.'' 

BoRR  &,  Benedict,  Proctors. 
Burr,  Advocate. 

No.  177. — A  Supplemental  and  amendatory   libel. 

To  the  Honorable  Samuel  R.  Betts,  dc.c. 

The  supplemental  and  amendatory  libel  of  A.  B.  against  tlie  brig  Lowe!, 
her  tackle,  4^.,  and  against  all  persons  intervening,  ^.,  and  against  £.  F., 
master,  alleges  as  follows : 

First,  &c  — (Allege  the  facie  as  amended,  in  articles,  and  add  prayer  as 
amended,  in  santeform  as  an  original  libel.) 

(Sign  and  verify  like  original  answer,) 


Orders  Ex  Parte, 
No.  178. — The  order  of  the  judge  for  bail,  to  be  emdorseo  on 

THE  libel. 

TUleefthe  Cause. 

On  filing  the  within  libel,  and  otherwise  complying  with  the  rules  of  the 
Court,  let  a  warrant  of  arrest  issue  in  this  cause  against 
the  defendant,  and  let  him  be  held  to  bail  in  five  hundred  dollars. 

Sam'l  R.  Betts,  Judge. 

Dec.  18,  1849. 


No.  179. — Order  stating  procbbdinos  to  givk  time  to  make  a  motion. 

Title  of  the  Cause. 

On  the  foregoing  affidavit  and  notice  of  motion,  let  all  proceedings  in  this 
eause,  on  the  part  of  the  libeliant,  be  stayed  for  a  sufficient  time  to  make  said 
motion,  and  have  the  order  of  the  Court  thereon. 

Sam'l  R.  Betts,  Judge. 

June  5, 1849. 


No.  180. — Order  enlarging  time. 

Title  of  the  Cause, 

Let  the  time  to  answer  the  libel (to  reply — to  answer  the  inierr^fmt^ 

tories — to  except  to  the  libel,  or  answer,  or  interrogatories) — ^be  extended 
da3rB. 

June  8, 1849.  Sam'l  R.  Betts,  Judge. 
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No.  181.— The  caption  ^  oftosKs  avd  iiicBcn. '  * 

At  attated  (or  special)  term  of  the  Dktiiot  Court  of  Ibe  Uoiled  BMn 
of  America,  for  the  Southern  District  of  New  York,  held  at  the  City  H4 
in  the  City  of  New  York,  on  Tuesday,  the  third  day  of  Jaoaaiy,  ia  tka 
year  of  our  Lord  one  thousand  eight  hundred  and  fiNty-three. 

Present— The  Honorable  Samuel  R.  Betti^  District  Jod^e. 

A.  B. 


'1 

t71. 

CD. 


No.  182. — Order  op  condemnatioii  bt  dbpault  amd  rbperbmcb  to  a 

C0MM188I0NCR. 

The  marshal  having  returned,  on  the  monition  isned  in  the  above  emiiled 
cause,  that  he  had  attached  the  said  vessel,  her  tackle,  apparel  aod  fnraiteR, 
and  had  given  due  noUce  to  all  persons  claiming  the  same,  that  the  eonn 
would,  on  this  day.  proceed  to  the  trial  and  condemnation  of  the  said  mn^ 
hec  tackle,  du>.,  should  no  claim  be  interposed  for  the  same :  wherenpae,  oa 
motion  of  Esquire,  proctor  for  the  libellants,  proclamalioe 

was  made  for  all  persons  interested  in  the  said  vessel,  her  tackle,  6lc^  to  ap- 
pear and  interpose  their  claims ;  and  no  person  appearing,  on  like  mocioa  it 
was  further  ordered,  that  the  defaults  of  all  persons  be  and  the  same  are 
dingly  hereby  entered,  and  that  the  said  vessel,  her  tackle,  dec.,  be 
demned  to  pay  the  demands  of  the  libellant 

And  it  is  further  ordered,  that  it  be  referred  to  a  Commiasiooer  of  thii 
Court  to  ascertain  and  compute  the  amount  due  the  libellant,  for  fre%ht 
{or  other  cause)  and  to  report  the  same  to  tins  Court,  with  all  conreaieot 
speed. 


No.  183. — Decree  for  the  libellant  on  hearing  witb  Bsrcicsi'c 

TO   COMPUTE. 

This  cause  having  been  heard  on  the  pleadings  and  prooCs,  and  doe  delib- 
eration being  had,  it  ia  ordered,  adjudged  and  decreed,  tlint  tlie  hbellaot  le- 
oover  the  amount  of  his  wages  [or  freight,  or  materials,  dec]  in  this 
and  it  is  further  ordered,  that  it  be  referred  to  a  commissioner  to 
and  compute  the  amount  due  to  the  libellant  in  the  premises,  and  that  bs 
report  the  same  to  this  Court,  with  all  convenient  speed. 


No.  184. — The  like  in  a  cause  op  damage,  with  rbpercncb  to  take 

AND    REPORT   THE   TESTIMONY    ON    THE    AMOUNT    OP    DAMAGE. 


•  This  cause  having  been  heard  on  the  pleadings  and  proofs,  and  due 
eratMn  being  had,  it  is  ordered,  adjudged  and  decreed,  that  the  libelknl  rt- 
cover  his  damngt^s  for  the  assault  and  battery  [or  collirioii.  or  other  caose.] 
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mentioned  in  the  Kbel,  and  that  it  be  referred  to  a  oommksiooer  to  take  the 
testimony  of  the  amount  of  such  damages,  and  to  report  the  same  to  this 
Court  with  all  convenient  speed. 


No.  185.-*-Ordbr  of  contrbcation  or  the  riport  or  a  covmibsioiter,  jjxtr 

FINAL   DBCRIB,  WITH  JUDGHBNT  AOAIRST  TBB  VAIL. 

On  reading  and  filing  the  report  of  Oeorge  W.  Morton.  United  State* 
Commissioner,  to  whom  the  above  matter  was  referred,  by  which  there  w 
reported  due  the  libellant  for  the  wages  [or  freights,  or  other  cause,]  de- 
manded in  the  libel,  the  sum  of  dollars:   On  notion  of 

Proctor  for  the  libellant,  it  is  ordered  that  the  report  be 
in  all  things  confirmed,  and  that  the  defendant  pay  to  the  libellant  in  this 
action  the  amount  so  reported  due  to  him,  together  with  his  costs  to  be 
taxed. 

And  on  like  motion,  it  is  further  ordered,  that  a  summary  judgment  be 
and  the  same  is  hereby  entered  against  the  said  A.  B.,  the  principal  and  C. 
D  ,  the  surety,  for  the  sum  of  dollare,  the  amount  of  the 

bond  and  stipulatk>n  given  to  the  Marshal,  on  the  arrest  of  the  defendant; 
and  that  the  libellant  have  execution  thereon  to  satisfy  this  decree. 


No.  186< — Final  decreb  for  a  sum  certain,  with  costs. 

.  This  case  having  been  heard  on  the  pleadings  and  proofs,  and  having 
been  argued  by  the  advocates  for  the  respective  parties,  and  due  deliberation 
being  had  in  the  premises,  it  is  now  ordered,  adjudged  and  decreed,  by  the 
Court,  that  the  defendant  pay  to  the  libellant  the  sum  of  two  hundred  dol- 
lars, with  his  costs  to  be  taxed. 


No.  187 — Dbcreb  on  the  merits  with  RErsRENCE  to  a  commisuonbr. 

This  cause  having  been  heard  on  the  pleadings  in  the  cause,  and  having 
been  argued  by  the  advocates  of  the  respective  parties,  and  doe  deliberation 
being  had,  it  is  now  ordered,  adjudged  and  decreed,  that  the  libellant  recover 
against  the  defendant  the  amount  due  by  the  charter  party,  [or  bill  of  lading 
—or  bottomry — or  respondentia  bond — or  for  the  materials— or  for  the  sup- 
plies mentioned  in  the  pleadings,]  and  that  it  be  referred  to  a  commiBsioner 
to  ascertain  the  amount  so  due,  aller  making  all  proper  allowances,  and  that 
he  report  the  same  to  the  Court,  with  all  convenient  speed. 


No.  188. — Final  decree  of  forfekturb  on  a  libel  of  information. 

The  monition  issued  in  this  cause,  having  been  heretofore  returned,  and 
the  usual  proclamation  having  been  made,  and  the  default  of  all  persooa 
being  duly  entered,  it  is  thereupon,  on  motion  of  Ogden  Hoffman,  Esq., 
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Attorney  for  the  United  States,  ordered,  eeiileiieed,  and  deeraedi  ¥f  te 
Goart  now  here,  and  his  Honor  the  Dittriet  Jadge,  by  TirUie  oT  iIm  pofw 
and  authority  in  him  vested,  doth  hereby  ordeTi  Motenee  and  deerw.  tet 
the  four  cases  of  broad  cloths,  mentioned  in  the  libel  io  this  ernam^  be,  u4 
the  same  accordingly  are  condemned  as  foribited  to  the  United  Simtei. 

And  upon  like  motion,  it  is  further  ordered,  senteoced,  mud  decreed,  tet 
the  Clerk  of  this  Court  issue  a  decree  of  vmuHHam  siyewf  to  Hbm  llwrial 
of  the  district,  returnable  upon  the       day  of  Best.    Attd  that 

upon  the  return  thereof,  the  Clerk  distribute  the 


No.  189. — Final  dboree  for  tbb  defbkoakt  in  a  rosasssosT  m 

PETITORT  80IT. 


This  cause  having  been  heard  on  the  pleadings  and  prooA^  and 
by  the  Advocates  of  the  respective  parties,  and  due  deliberatioQ  beiflig 
io  the  premises,  and  it  appearing  to  the  Court  that  the  daimaot  has 
oat  a  Buflicient  and  valid  title  to  the  vessel,  it  is  now  ordered,  adjudged 
decreed  by  the  Court,  that  the  libel  filed  in  the  cause  be  diwiiisBed,  wib 
costs,  to  be  taxed  against  the  libelhnt  And  on  motion  of  the  Praetors  ftr 
the  claimant,  it  is  further  ordered,  that  unless  an  appeal  be  taken  lo  tbiB  de- 
cree, within  the  time  limited  and  prescribed  by  the  rules  of  thie  Court,  tbe 
claimants  stipulations  be  cancelled. 


No.  190. — Final  oecreb  on  a  perbmptort  excbptioii  to  tub  ubbu 

This  cause  having  been  heard  on  exceptions  filed  by  the  libefiant  to  the 
plea  interposed  by  the  respondent,  and  having  been  argued  by  the  Advo- 
cates for  the  respective  parties,  and  on  due  deliberation,  the  Court  dothoov 
order,  adjudge  and  decree,  tliat  the  exceptions  filed  by  the  libellaot  lo  the 
plea  of  the  respondent  of  a  former  trial  and  decree,  upon  the  subiectaai- 
ter  of  this  suit,  be  overruled  with  costs  to  be  taxed,  and  that  the  libel  of  the 
libellant  be  decreed,  barred,  and  be  dismissed,  with  costs  to  be  taxed,  ualns 
the  libellant  shall  elect  to  reply  to  said  plea,  and  in  that  case,  that  bo  bave 
leave  to  file  a  replication  thereto,  within  ten  days,  oo  pa>'aieot  of  tba  OM 
created  by  such  exception  to  be  taxed. 


No.  191. — Decree  overruling  exceptiono  to  an  akowkb. 

This  cause  coming  on  to  be  heard  on  exceptions  filed  by  the  libelhurt 
the  answer  of  the  respondent,  and  having  been  argued  by  the  Ad 
for  the  respective  parties,  and  due  deliberation  having  beea  bad  ia  tbo 
mises,  it  is  now  ordered  and  decreed  by  the  Court,  that  the  exoepcioos 
libellant  to  the  answer  of  the  respondent  be  disallowed  and  overruled. 
costs  to  be  taxed. 
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Ko.  192. — Decree  settling  priority  in  distribution  op  proceeds 

IN  court,  in  several  causes. 

Tkles  of  all  the  Causes  affecting 
tht  proceeds  in  Court. 

No  exception  being  taken  to  the  Clerk's  Reports  in  either  of  the  above 
cans,  and  the  question  being  agitated  which,  if  any,  of  the  parties  is  enti- 
tled to  priority  of  payment,  and  also,  whether  costs  are  to  have  precedence 
in  satisfaction,  where  the  debts  are  only  entitled  to  pro  rata  payment,  and 
the  Court  having  been  moved  to  decree  a  distribution  of  the  proceeds  of 
the  brig  Triumph,  her  tackle,  dec,  now  in  the  registry,  and  Advocates  for 
the  respective  parties  having  been  heard,  and  due  deliberation  had  in  the 
premises,  it  is  ordered  and  decreed,  that  the  demand  of  Elisha  B.  Baker,  for 
cervices  rendered  as  pilot,  together  with  his  taxed  costs,  be  first  pakl  out  of 
the  fund  in  Court ;  tliat  then  the  amounts  reported  due  the  several  libellanta 
ia  the  suits  on  which  the  vessel  was  arrested,  be  paid  them  respectively,  to- 
gether with  their  taxed  costs,  according  to  the  order  in  which  their  attach-^ 
meDts  were  served  on  the  vessel.  And  that  the  several  petitioners  be  aAer- 
wards  paid  rateably  out  of  the  surplus,  aAer  satisfaction  of  the  other  suitore^ 
together  with  their  costs  to  be  taxed. 


No.  193. — Decree  for  libellant  on  a  charter  party. 

This  cause  having  been  heard  upon  the  pleadings  and  proofs,  and  the 
premises  being  considered,  and  it  appearing  to  the  Court  that  the  cargo  of 
the  brig  Virginia,  was  well  and  securely  stowed,  and  was,  on  her  arrival  at 
this  port,  delivered  to  the  respondent,  pursuant  to  the  tenor  and  effect  of  the 
charter  party  in  the  pleading  mentbned,  and  in  good  condition,  except  4500 
■egars,  injured  by  the  dangers  of  the  sea :  and  it  further  appearing  to  the 
Coort  that  the  libellant  brought  in  the  said  vessel  from  Havana  to  New 
York,  boxes  of  segars  and  bales  of  tobacco  laden  in  the  cabin  of  the  sakl 
ve«el,  and  not  embraced  within  the  provisions  of  the  charter  party,  it  is 
therelbre  considered  by  the  Court,  that  the  libellant  recover  his  aflireight- 
ment,  in  this  case  due  and  stipulated  by  the  said  charter  party,  and  also 
the  accustomed  freight  for  the  said  boxes  of  segars  and  bales  of  tobacco^ 
laden  in  the  cabin  of  said  vessel ;  and  that  it  be  referred  to  the  Clerk  to  as- 
certain and  compute  the  amount  due  according  to  the  tenor  of  this  decree ; 
and  it  is  further  ordered,  that  in  taking  such  account,  the  Clerk  allow  the 
respondent  all  proper  credits  for  payments  made  pursuant  to  the  charter 
party,  and  also  credit  for  the  value  at  Havana  of  one  quarter  box  of  segan, 
laden  in  the  cabin,  unless  the  respondent  elects  to  take  the  one  quarter  box 
de^vered  from  the  vessel  to  the  publk  store,  it  not  having  the  proper  mark 
of  the  respondent,  corresponding  with  the  bill  of  lading.  It  is  further  order- 
ed, that  the  libellant  recover  his  costs  to  be  taxed. 
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No.  194.— Decree  on  special  motion  DiBinssiiia  UBtL  wvbx  n 

BAD   IMPROVIDKNTLT   ISSUED. 

Mr.  Burr,  Proctor  for  the  claimants,  reads  and  files  affidavit  of  wrtioe  sf 
motion,  and  affidavit  of  service,  and  moves  that  the  vessel  be  dischufed 
from  custody. 

Mr.  Zabriskie,  Proctor  for  the  libellant,  reads  and  files  two  affidavits, 
argues  in  opposition  to  the  motion. 

Ordered,  that  the  libel  be  dismissed  and  the  vessel  discharged  (ram 
dy  of  the  Marshal  forthwith. 


No.  195. — Decree  roR  wages  and  short  allowance  for  a  pabt  or 

THE  VUTAGB,  AND  FORFEITURE  OF  THE  RESIDUE. 

This  cause  having  been  re-argued  upon  the  merits,  by  cooseDt  of  the 
eounsel  for  both  the  parties,  and  due  deliberation  being  had  hi  the  pigMJHW) 
it  is  now  ordered,  adjudged,  and  decreed,  that  the  libel iant  recover  ior  lbs 
eight  months  service  on  board  the  vessel,  up  to  his  payment,  in  Hamborgkt 
the  sum  of  eighty  dollars,  and  for  short  allowance  during  that  period, 
teen  3'J-I00th8  dollars— in  the  whole,  ninety-three  33-10(Hhs  dolkn^ 
ducting  therefrom  his  advance  of  twelve  dollars,  and  nine  dollars  paid 
as  per  receipt,  amounting  to  the  sum  of  twenty-one  dollars,  and  that  the  de- 
fendant pay  to  the  libellant  the  balance,  amounting  to  seventy-two  33-lOOlhs 
dollars,  together  with  his  costs  to  be  taxed.  And  that  the  libeUaiAi^s 
earned  on  the  circuitous  voyage  from  Hamburgh  to  Buenos  Ay  res,  be 
creed  forfeited  for  desertion  at  the  latter  place. 


No.  196.— Notice  of  reference. 

District  Court  of  the  United  States  for  tfie  Southern  Disirict  Sew  of  1V4. 

A.  B,         ) 

vs  >  Notice  of  Reference, 

C.   D.  ) 

In  conformity  with  the  order  entered  in  the  above  entitled  canse,  }'0u  wiT 
please  to  take  notice,  that  the  reference  ordered  therein,  will  be  procccdnl 
with,  before  me,  at  my  office  at  the  United  States  Courts,  on  the  dir 

of  ut  o'clock  in  the  noon  of  that  dav,  at  irbirfc 

time  and  place  you  are  hereby  notified  to  attend  with  the  testimooy  }oa 
may  have  to  offer  in  the  matter  referred. 

Dated.  New-York,  the  day  of  A.  D.  18. 

Yours,  Jcc, 

George  W.  Morton, 
U.  8.  Comi 
To  E.  F.,  Proctor  for  Libellant 
G.  H.,  Proctor  for  Defendant. 
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No.  197.«— Repovt  or  coMMissioffSE  on  a  oehbral  ordkr  to  computb. 

DUtriet  Court  of  the  United  State$for  the  Southern  DUtriet  of  New  York, 

A.  B.,         ) 

r*.  >  Cammwioner^s  Report, 

CD.  ) 

In  pursuaoce  of  a  decretal  order  made  in  the  above  entitled  cause,  on  the 
day  of  in  the  year  of  our  Lord  one  thousand  eight  hun- 

dred and  by  which,  among  other  things,  it  was  referred  to  the  un- 

dersigned, one  of  the  Commissioners  of  this  Court,  to  ascertain  and  compute 
the  amount  due  the  libellant  for  materials,  \ar  other  cause,^  and  to  report 
thereon  to  this  Court  with  all  convenient  speed. 

I,  Charles  W.  Newton,  the  Commissioner  to  whom  the  matter  was  re- 
ferred, do  report  that  I  have  been  attended  by  the  Proctor  £br  the  libellant 
and  the  Proctor  for  the  defendant,  and  have  taken  and  examined  the  testi- 
mony offered  in  support  of  the  libellant's  claim,  and  also  that  offered  in  re- 
duction thereoi)  and  do  find  that  there  is  due  to  the  libellant 
the  sum  of  dollars. 

Dated  the  day  of  A.  D.  18 

All  which  is  respectfully  submitted. 

Chas.  W.  Newton, 

U.  S.  Commissioner. 

E.  P.,  Proctor  for  Libellant. 


No.  198^ — Rkpoet  op  a  commissioncr  on  an  oedce  op  ecpbrcnck  to  take  and  eb« 

r^ET  the  TEflTlMONT  AS  TO  THE  AMOUNT  OP  OAMlGEt. 

Dietriet  Court  of  the  United  St§U$  for  the  Southern  Dietriet  of  New  York. 

A.  fi., 

vs. 
C.  D. 

I,  George  W.  Morton,  a  Commissioner  to  whom  it  was  referred,  to  take 
and  report  the  testimony  of  the  amount  of  damages  in  this  cause,  do  report 
that  I  have  been  attended  by  the  Proctors  for  the  respective  parties,  and 
have  examined  all  the  witnesses  which  have  been  produced  before  me,  and 
they  gave  the  following  testimony : 

John  Jones,  a  witness  for  the  hbellant,  being  sworn,  testified  that,  &c. — 
ethd  $0  on  with  the  other  witnesses. 

All  which  is  respcctiully  submitted. 

George  W.  Morton, 

U.  S.  Commissioner, 

£.  P.,  Proctor  for  Libellant. 
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No.  199.— RcffoET  or  a  comawtoifn  oif  a  mouL  Ointa  #v 

INO  THI  TIOTDIOMT. 

V.  S.  Di$triet  Court, 

Valentine  Lara,  1  Commiiiiamir^s  Report^ 

vs.  >     the  metier  of  Comrij  efhum^ 

The  brig  Henry  Buck,  her  tackle,  dx.  }     1847. 


Id  purtuance  of  a  decretal  order  made  in  the  above  entitled 
which,  among  other  things,  it  was  referred  to  a  ComminiDoer  to 
and  report  the  amount  due  to  the  libellant,  and  it  was  ordered|  that  tka 
claimant  have  leave  to  strike  the  name  of  David  Woodade  fnm  the 
and  answer  filed  in  the  cause,  and  also  have  leave  to  examine  him  aa  a 
nesB  on  the  ^reference  in  this  cause,  before  the  CommisBioner,  subject  to  all 
legal  exceptions : 

I,  George  W.  Morton,  the  Commissioner  before  whom  the  referenee  was 
had,  do  report,  that  I  have  been  attended  by  the  Proctors  ibr  the  fihfllMt 
and  the  claimant,  and  have  taken  and  examined  the  testimooy  ofierai  bj 
the  respective  parties,  and  do  find,  on  the  testimony  of  David  Woaiai% 
that  the  claimants  are  entitled  to  credits  sufficient,  with  the  amount  paid  ■ 
Court  by  them,  to  cover  the  amount  decreed  the  libellant,  and  that 
nothing  due  the  libellant  beyond  the  amount  paid  into  Court  by  the 
ants. 

At  the  request  of  the  Proctor  for  the  daimants,  I  have  aoaexed  la 
report  all  the  testimony  taken  under  the  orders  of  reference  io  the 
together  with  a  copy  of  the  Judge's  minutes  of  testimony  taken  oo  tlM 
hearing. 

Dated  December  4lh,  1847. 

All  which  is  respectfully  submitted. 

George  W.  Morton, 
U.  S.  Comi 

A.  Nash,  Proctor  for  the  Libellant. 


Exctpiions, 

No.  300. — EzCCPTIO.ft  BY  THE  UBCLLAKTi  TO  TBI  fO&KOOIJN>  asrOST. 

17.  5.  Ditirici  Court. 


Valentine  Lara, 

v'*  ^  Exceptions  to  Commissiimer*s  Report. 


The  brig  Henry  Buck.  &c.      ) 


The  libellant  excepts  to  the  Coramisiioner's  Report  made  under  the  order 
of  the  Court,  entered  in  this  cause,  in  June  last 

First,  Because  the  witness,  David  Woodstde,  who  was  examined  belbrt 
the  said  Commissioner,  as  a  witness  ibr  the  claimants^  was,  at  the  time  of  hit 
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examination  and  croM-ezamination,  a  part  owner  of  the  veaael,  and  there- 
lore  an  incompetent  witneat  for  the  vesBel. 

Second.  Because  the  witness,  David  Woodside,  was  interested  in  the 
event  of  the  suit. 

Third,  Because  the  said  Commissioner  has  not  in  his  said  Report,  stated 
the  amount  of  the  credits  which  he  allowed  to  the  claimants,  on  the  testi- 
mony of  said  Woodside. 

BuBR  &,  Bbnbdict, 

Proctors  for  Lihellants. 


No  901<— Exceptions  by  a  DsriufDANT  to  thb  RsrosT  •f  thb  clbek  or  a  comios- 

BIONSS. 

UiUi€d  StaUi  DUtriet  Court. 


Raman   De   Zaldo, 

adji. 

Elisba  Burgess. 


The  respondent  hereby  excepts  to  the  report  of  the  Clerk  made  herein, 
and  by  him  this  day  filed,  for  the  following  causes,  that  is  to  say — 

Firsi.  Because  the  said  Clerk  hath  not  in  his  said  report,  allowed  as  a 
credit  to  him,  the  said  respondent,  the  sum  of  twenty-five  dollars,  duly  paid 
to  Captain  Farnham,  by  him  the  saidP  respondent,  as  appears  by  the  testi* 
mony  taken  in  this  cause. 

Second.  Because  the  said  Clerk  hath  not,  in  his  said  report,  allowed  as  a 

eredit  to  him  the  said  respondent,  the  sum  of  one  hundred  and  six  dollars 

and  seventy-five  cents,  duly  paid  to  Captain  Farnham,  by  the  agent  and 

eoosignee  of  this  respondent,  at  Havana,  in  the  Island  of  Cuba,  as  appears 

by  the  like  testimony. 

March  5th,  1844. 

Edgar  Logan, 

Proctor  for  Respondent 

A.  D.  Logan,  Advocate. 


No.  202. — A  Dilatory  exception  to  a  lirbl — Vid.  aniCj  page  2S9, 


No.  203. — A  peremptory  exception  to  a  libel — Vid.  oti/c,  page  260. 


No.  304. — EzccrnoRs  to  a  ubbl  for  msioaioBR. 
UniUd  Staiee  Dietriei  Court. 


The  Schr.  Naomi,  dec,  and 
John  W.  Hall 

ads. 
David  J.  Brown. 


John  W.  Hall,  the  respond  ent,  excepts  to  the  hbel  in  this  cause  for  this :— 
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*   FHrsL  That  it  miajoins  In  the  nune  etnte  a  toil  ia  rsm  agaiiMt  Iht  i 
ner  Naomi  and  a  suit  in  personam  against  John  W.  HaO,  the 
thereof. 

Second.  That  it  misjoins  an  alleged  cause  of  action  agaimC  tbe  rmtd  Ibr 
a  violation  of  a  charter  party,  and  also  an  alleged  cause  of  aetioa  agelMt 
John  W.  Hall  (or  the  appropriating  certain  pfopertjr  by  the  said  John  W. 
Hall. 

Third.  That  it  misjoins  parties  who  cannot  rightfully  be  joined  in 
suit,  and  misjoins  causes  of  action  which  cannot  be  rightfully  joined  ■ 
a  suit. 

C.  L.  Bbnedict,  Praetor. 

£.  C.  B£NBnicT,  AdTocate. 


No.   205. — ExCETTIONt    TO   AN   ANtWKE  FOE  SCANDAL  A3I9  IMrEETUIlSCS. 

Dittriet  Court  of  the  United  Statee. 


Ebenezkr  N.  Hinckley, 

175. 

Datid  H.  Robertson.    I 

Exceptions  taken  by  the  libellant  to  tne  answer  of  David  H.  Robertson,  ic 
spondent  in  this  cause. 

First  Exception.  For  that  the  allegations  in  the  said  answer,  in  the  words 
following,  to  wit :  "  That  during  the  time  the  libellant  was  at  Antwerp,  tbe 
captain  of  one  of  the  deponenVs  vessels,  the  Henry  Kneelaiid,  at  Antverp 
the  same  time  as  the  libellant,  wrote  to  respondent,  advising  him  aslblloirt: 
*  I  very  much  fear  the  voyage  of  the  Majestic  will  turn  out  even  wock 
than  the  Kneeland*s,  having  met  with  an  accident  on  her  voyage ;  the  ship 
is  yet  here,  but  ought  to  have  been  gone  hence  at  least  a  week  ago.  lUr 
commander  is  one  of  the  last  men  that  ought  to  be  entrusted  wiih  the 
command  of  a  ship ;  I  have  every  reason  for  saying  so,  and  feel  it  my  duty 
to  apprise  you  of  it,  and  11' not  fully  insured  would  recommend  being  so,  as  I 
think  tlic  ship  not  safe  under  the  present  command ;  and  it  is  the  opinioo  of 
the  masters  of  ships  here  that  I  should  apprise  you  of  it ;  he  ia  never 
about  the  ship,  and  appears  to  have  lost  himself  altogether  f  * '  are 
lous  and  impertinent  and  ought  to  be  expunged. 

Second  Exception.  For  that  the  allegations  in  the  said  answer  immedi- 
ately following  the  matter  quoted  in  the  first  exception,  that  is  to  say,  ^  That 
deponent  is  informed  and  believes  the  libellant^s  neglect  of  duty  was  nolo- 
rious  at  Antwerp  at  the  time,  and  respondent  was  constantly  informed  of  the 
same  by  persons  subsequently  arriving  from  that  place,"  are  scandalous  and 
impertinent  and  ought  to  be  expunged. 

Third  Exception.  For  that  the  allegation  in  the  said  answer,  in  the  words 
following,  to  wit:  **  That,  as  the  respondent  id  informed  and  believes,  at  liie 


PRACTICAL  FORMS.  683 

time  the  Majestic  was  loading  at  Newport,  the  agent  of  the  cargoj  before  a 
notary  public,  protested  against  the  libellant's  incapacity  and  negligence  is 
impertinent  and  ought  to  be  expunged. 

Fourth  Exception.  For  that  the  allegation  in  the  said  answer,  in  the  words 
following,  to  wif ;  "  That  the  vessels  owned  by  respondent  which  sailed  with 
the  same  orders  as  libellant's,  and  were  at  Antwerp  at  the  same  time,  made 
good  voyages,  and  arrived  at  this  port  in  the  spring  of  the  year,  and  have 
since  proceeded  on  other  voyages,*'  is  impertinent  and  ought  to  be  ex- 
punged. 

In  all  which  particulars  the  said  libellant  humbly  insists  that  the  respon- 
dent's said  answer  is  irrelevant,  impertinent  and  scandalous ;  wherefore  the 
libellant  excepts  thereto,  and  humbly  prays  that  the  impertinence  and  scan- 
dal of  the  said  answer  excepted  to  as  aforesaid  may  be  expunged,  with 
costs. 

Bdbr  dc  Benedict, 

Proctors  for  Libellant 

Burr,  Advocate. 


No.  206. — Exccmoics  to  an  amswer  for  insufficiknct. 
Dutriet  Court  of  the  United  Statee.    i 


Ramon  dk  Zaloo  j 

Ths  brig  Aldebaron,  her  tackle,  &c  ,  { 


and  Ebbnkzer  WntRLRioirr  J 

Exceptions  taken  by  the  libellant  to  the  answer  of  Ebenezer  Wheelright, 
respondent  to  the  libel  and  complaint  of  the  said  Ramon  de  Zaldo,  filed  in 
this  cause. 

First  Exception,  For  that  the  said  respondent  has  not  well  and  sufficiently 
answered  and  set  forth  whether  the  agent  of  the  libellant  made  and  entered 
into  an  agreement  with  the  sakl  George  C.  Prbr,  as  master  and  agent  for 
the  owners  of  said  brig,  on  or  about  the  26th  day  of  October,  1844,  Uiat  the 
saki  brig  should  proceed  to  and  take  in  a  cargo  at  the  port  of  Havana,  and 
that  the  libellant  or  his  agent  should  pay  therefor  the  sum  of  one  hundred 
dollars  in  addition  to  the  compensation  mentioned  in  the  charter  party ;  and 
the  sum  of  one  hundred  dollars  was  paid  in  pursuance  of  said  agreement  by 
this  libellant's  agent  to  the  said  master,  as  n  alleged  by  the  libellant's  libel 
on  file,  in  article  4th,  page  5,  lines  8,  9,  10,  11,  12,  13, 14,  15, 16, 17, 18, 
and  19. 

Second  Exception.  For  that  the  said  respondent  has  not  well  and  suffi- 
ciently answered  and  set  forth  whether,  in  pursuance  of  the  last  mentioned 
agreement,  the  said  brig  set  sail  from  Cienfuegos  to  Havana,  as  is  alleged  in 
tlie  h*bellant'8  libel,  on  file,  in  artkle  5th,  page  5,  lines  28,  29,  and  30. 

In  all  which  partkulars  the  said  answer  of  the  sakl  respondent  is  imperfect, 
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tnaafficient  and  evasive,  and  the  UbeUant  thttdbrt  eseepto  thento.  u4 
prays  that  the  laid  respondent  may  pat  in  a  farther  and  better  awHU  la 

the  said  libel. 

J.  B.  Puaaor, 

inraewr  lOr  i^Ba^iBb 
NAtB'L  F.  WABtir^ 


No.  307^ — ExCCPTIOm  to  IICTIEROGATOEIIt  TO  A   MBTf  Oa  fli 

Ditlrid  Ckmrt  of  the  United  States.— 


A.  B. 
C.  D. 


Exceptions  to  the  interrogatories  addressed  to  the  hliellant  [or  defendaat,  m 
E.  F.,  garnisheej 

First.  The  said  libellant  for  defendant,  or  gamisfaeej  excepts  to  the  talk 
interrogatory,  for  the  reason  that  the  answer  thereto  will  expose  haa  li 
a  prosecution  for  a  penalty,  and  he  is  not  by  law  obliged  to  answer  lbs 
same. 

Second,  He  excepts  to  the  seventh  interrogatory,  for  the  reason  tbatk 
only  inquires  in  relation  to  hearsay  and  the  declarations  of  third  pcnoais 
which  are  not  competent  evidence. 

£.  F.,  Proctor  and  Advocate  ibr  Lihellaim^  4e. 


No.  308. — EZCEPTIONS  to  ARSWCM  op  a  rAETT  OE  OAEXnHBB    TO   I1ITBEB«MA 

District  Court, 


A.  B. 

vs. 
C.  D. 


Exceptions  to  the  answers  of  the  libellant  for  the  defendant,  or  E  F.,  g■^ 
nisheej  to  the  interrogatories  addressed  to  him. 

First,  The  defendant  [or  libellant,  or  garnishee,]  excepts  to  the  answer  li 
the  first  interrogatory,  for  the  reason  that  instead  of  answering  the  interro- 
gatory fully,  directly  and  positively,  it  answers  the  same  evasively  and  in- 
directly, 80  far  as  it  does  answer  the  same,  and  omits  wholly  to  answer  bow 
long  the  said  defendant  was  confined  in  irons  in  the  hold  of  said  brig. 

Second,  He  excepts  to  the  answer  to  the  fifVh  interrogatory,  for  the  ressoa 
that  said  answer  is  impertinent  and  scandalous. 

E.  F.,  Proctor  and  Advocate  for  Def  *t  4c 
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No.  209. — Exceptions  to  a  deposition  de  bene  esse. 
U.  8.  DUtriet  Court, 


Thomas  Davis,  aod  others, 
Francis  Hatha 


lod  others,  1 
WAY.  et  al.  ) 


Sir — Yoa  will  pleaee  to  take  notice,  that  we  object  Xo  the  deposition  of 
Charles  E.  Prescott,  taken  ex  parte  de  bene  e$se^  in  this  cause,  because— 

1st  It  was  not  sealed  up  nor  kept  by  the  magistrate,  nor  delivered  by  him 
into  Court,  according  to  law,  but  the  contrary  appears. 

2d.  It  is  without  date  or  jurat. 

3d.  It  is  not  accompanied  by  the  proper  certificate  of  the  Commissioner. 

4th.  The  witness  was  not  properly  cautioned  and  sworn. 

5th.  There  is  no  evidence  of  the  reasons  for  taking  the  deposition,  or  of 
the  facts  that  rendered  it  proper  or  necessary  to  take  it. 

6th.  It  is  impossible  to  tell  which  deposition  the  certiGcate  of  the  Com- 
misdoner  refers  to. 

7th.  The  certificate  appears  not  to  have  been  given  at  the  time  of  the 
taking  of  the  deposition,  but  a  long  period  aflerwards ;  and  it  dpes  not  ap- 
pear whether  the  facts  certified  relate  to  the  time  of  the  taking  the  one  de- 
position or  the  other,  or  of  the  certificate. 

Dated  Dec.  16th,  1843. 

Yours,  &c. 

Burr  &  Benedict, 

Proctors  for  Libcllants. 
To  Daniel  Lord,  Esq.,  and  George  B.  Butler,  Esq., 

Proctors  for  Defendants. 


No.  210. — Interrogatories  propounded  to  a  party. 

ff  the  Interrogatoriet  are  annexed  to  a  Pleading — let  them  follow  immediately 
after  the  eignaturee  and  jurat  to  the  Pleadings,  with  the  following  caption  : 

Interrogatories  propounded  to  the  defendant,  {or  the  libellant)  whkh  he  is 
required  to  answer  in  writing,  under  oath. 

If  the  interrogatories  are  propounded  independently  of  any  pleading,  let 
them  be  entitled  in  the  cause  as  follows : 

District  Court  of  the  United  States, 

A.  B., 

vs. 
C.  D. 

Interrogatories  propounded  to  the  libellant,  {or  tht  iefendarU)  which  he  is 
required  to  answer  in  writing  under  oath. 
First  Interrogatory,  What  was  the  date  of  the  arrival  of  the  said  ship 

74 
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• 

M.  Howes,  at  Londonderry  ?  and  when  did  ibe  arrive  at  tlie  moal  piMe  of 

discharge  in  said  port  ? 

Second.  How  soon  after  the  arrival  of  said  ship  at  soch  port,  did  the  inM-> 
ter  notify  the  consignees  of  said  ship  of  his  arrival  1 

Third.  How  soon  after  such  arrival  was  the  disebaige  of  the  caiigo  com- 
menced ?  Why  was  it  not  commenced  sooner?  When  was  the  veani  fid- 
\y  discharged  ?  On  what  days  was  any  part  of  the  cargo  disehargcd? 
How  much  was  discharged  on  each  of  those  days  respectively  ?  Dnriof 
how  many  days,  or  parts  thereof,  was  the  weather  so  stormy  or  had  as  to 
render  the  cargo  liable  to  damage,  if  delivered  ?  When  did  the  vevel  leave 
the  said  port,  on  her  return  voyage  ?    Why  did  she  not  leave  sooner  7 

Fourth,  Was  not  a  part  of  the  cargo  in  a  damaged  state  on  arrival,  and 
if  yea,  how  much  ?  Was  not  two  hundred  bushels  of  com  and  upwards 
so  damaged  ?  Was  not  such  damage  owing  to  the  master  or  persons  in 
charge  of  her,  having  stowed  the  quantity  so  damaged  in  bulk,  instead  of 
in  bags,  as  required  by  the  agreement  between  the  UbeUauts  and  defendani% 
and  by  the  bill  of  lading  ? 

Fifth.  Were  there  not  some  disputes  between  the  said  consignees  and  the 
said  master  in  relation  to  said  damaged  cargo  and  the  freight,  and  if  yea. 
were  not  the  disputes  submitted  to  arbitration  ?  What  were  the  subjects 
which  were  submitted  to  arbitration,  and  what  was  the  award  ? 

Sixth.  Where  was  the  master  of  said  vessel  when  she  was  ready  for  sea, 
and  if  he  was  not  at  Londonderry,  how  soon  after  she  was  ready  for  sea  did 
he  return  to  Londonderry  ?  Was  the  said  master  at  Londonderry  each  and 
every  day  from  the  time  said  vessel  arrived  at  said  port,  till  she  left  on  her 
return  voyage  ?  and  if  you  answer  in  the  negative,  state  particularly  oa 
what  day  or  days,  and  what  parts  thereof,  he  was  absent  during  the  aid 
time. 

Seventh.  Were  you  not  aware,  at  the  time  the  agreement  to  him  wu 
made,  that  the  defendants  were  acting  as  agents,  and  who  they  were  acting 
for,  and  that  the  defendants  were  not  the  principals  in  the  charter. 

S.  L.  M.  Bablow, 

Proctor  for  Defendants. 
New  York,  Ju3e  26,  1849. 


No.  211. — Answer  by  a  party  to  interrogatories. 


District  Court  of  the  United  States. 

A.  B.. 

t 
C. 


L  B.,         f 

vs.  > 

J.  D.  S 


Answers  of  A.  B.,  libellant,  (or  of  C.  D.,  defendant)  to  the  iutcrrogats- 
ricH  propounded  to  him  in  this  cuuise. 
To  the  fir^t  interrogatory,  he  says,  &c. 
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The  answer  must  be  signed  by  the  party  answering,  and  be  sworn  to  as 
follows : 

Suuthem  District  of  New  Vorkj  ss  : 

A.  B.,  the  foregoing  respondent,  being  sworn,  says — That  the  foregoing 
answers  subscribed  by  him  are  true. 

A.  B. 

« 

Sworn  January  4,  1850, 
before  me, 

Geoboe  W.  Mortom, 

U.  S.  Commissioner. 


Interrogatories  to  be  annexed  to  a  Commission,  ante,  No.  3G,  page  451 . 

Answers  to  same,  ante,  No.  38,  page  453. 

Cross  Interrogatories,  to  be  annexed  to  a  Commission;  ante.  No.  37,  page 
452. 

Answers  to  same,  ante,  page  454. 

Interrogatories  to  a  garnishee,  ante.  No.  174.  page  571. 

Answers  to  same,  ante.  No.  175,  page  572. 


No.  212. — Preparatory  irterroqatories  in  prize  cases. 

Dittriet  Court  of  the  United  States, 

Interrogatories  administered  to  witnesses  tn  preparatariot  touching  and  con- 
cerning the  seizure  and  taking  of  a  certain  schooner,  named  Princess  of 
Orange,  alias  Flying  Fish,  whereof  Casparus  Wyneburgh  was  master 
by  the  private  schooner  of  war  Mary,  whereof  Edward  Richards  is  com- 
mander. 

1.  Where  was  you  bom,  and  where  do  you  now  live;  and  how  long  have 
yon  lived  there,  and  where  have  you  lived  for  seven  years  last  past  ?  Are 
you  subject  to  the  crown  of  Great  Britain,  or  of  what  prince  or  state  are  you 
a  subject  ? 

2.  When,  where,  and  by  whom  was  the  schooner  and  lading,  goods,  and 
merchandises,  concerning  which  you  are  now  examined,  taken  and  seized, 
and  into  what  place  or  port  were  the  same  carried  ?  whether  was  there  any 
resistance  made,  or  any  guns  fired  against  the  said  schooner,  or  persons 
who  seized  and  took  the  same,  and  what  and  how  many,  and  by  whom  ? 

3.  Whether  was  you  present  at  the  time  of  the  taking  or  seizing  the 
schooner  and  her  lading,  goods,  and  merchandises,  concerning  which  you  are 
now  examined,  or  how  and  when  was  you  first  made  acquainted  thereof? 
Whether  was  the  said  schooner  and  goods  taken  by  a  man  of  war,  or  a  pri- 
vate man  of  war,  and  to  whom  did  such  man  of  war,  or  private  man  of  wa/ 
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beioog  ?  Had  they  any  oommissioo  to  aet  as  floefa,  and  fram  and  by  vhoa, 
and  by  what  particular  venel,  or  by  whom  wai  or  were  tbe  nid 
seuced  and  taken  ?  To  what  kingdom,  country^  or  natioD  did  the  Mid 
ner  so  seized  and  taken  belong,  and  under  the  colon  of  what  kingdooit 
try,  or  nation  did  she  sail  at  the  time  she  wae  m  aeixed  and  taken  7  Was 
the  said  schooner,  which  was  taken,  a  man  of  war.  privateer,  or  mrirhaii^ 
man? 

4.  Upon  what  pretence  was  the  said  schooner  seized  and  taken?  To 
what  port  or  place  was  she  afterwards  carried  ?  Whether  was  she  eoa* 
demned,  and  upon  what  account,  and  for  what  reason  was  she  eoodenaBd^ 
and  by  whom,  and  by  what  authority  was  she  so  condemned  ? 

5.  Who  by  name  was  the  master  of  the  vessel  concerning  which  jaa  are 
DOW  examined,  at  the  time  she  was  taken  and  seized  ?  How  long  have  yea 
known  the  said  master  ?  Who  first  appointed  hmi  to  be  master  of  the  sud 
schooner,  and  when  did  he  take  possession  thereof,  and  who  by  name  delir- 
ered  the  same  to  him  1  Where  is  the  said  master's  fixed  place  of  habitar 
tion  with  his  wife  and  family,  and  how  long  has  he  lived  there  ?  MTbit 
countr3rman  is  he  by  birth,  and  to  what  prince  or  state  subject  ? 

6.  What  number  of  mariners  belonged  to  the  said  schooner  at  the  time  sbs 
was  taken  and  seized  ?  What  countrymen  are  they,  and  where  did  ihej 
all  come  on  board  ?  Whether  had  you,  or  any  of  the  officers  or  ooaipany,or 
mariners  belonging  to  the  said  schooner  or  vessel,  any  part,  share,  or  inter- 
est in  the  said  schooner  concerning  which  you  are  now  examined,  and  what 
in  particular,  and  the  value  thereof,  at  the  time  the  said  schooner  was  so 
taken,  or  the  said  goods  seized  ? 

7.  Whether  did  you  belong  to  the  schooner  or  vessel  concerning  which 
you  are  now  examined,  at  the  time  she  was  taken  and  seized  7  How  k»g 
had  you  known  her  ?  When  and  where  did  you  first  see  her  ?  Of  what 
burtlien  was  she  ?  Plow  many  guns  did  she  carry  ?  and  how  many  or  what 
number  of  men  did  belong  to,  or  were  on  board  the  said  schooner  at  the  time 
she  was  taken,  or  at  the  beginning  of  the  engagement  before  she  was  taken  1 
And  of  what  country  building  was  she  ?  What  was  her  name,  and  how 
long  had  she  been  so  called  1  Whether  do  you  know  of  any  otlier  namo 
she  was  called  by,  and  what  were  such  names,  as  you  know  or  bars 
heard  ? 

8.  To  what  ports  and  places  was  the  said  schooner  or  vessel  coneeniinf 
which  you  are  now  examined,  bound,  the  voyage  wherein  she  was  taken 
and  seized  ?  To  and  from  what  ports  or  places  did  she  sail  the  said  vo}*age 
before  she  was  taken  and  seized  ?  Where  did  the  voyage  begin,  and  wbm 
wTis  the  voyaije  to  have  ended  ?  What  sort  of  lading  did  she  carrj*  at  the 
time  of  her  first  setting:  out  on  the  said  voyage,  and  what  particular  sort  of 
lading  and  goods  had  she  on  hoard  at  the  time  she  was  taken  and  seized, 
proceeding  upon  a  lawful  trade?  Had  she  at  tliat  time  any,  and  what  pro- 
hibited goods  on  board  her  ? 

9.  Wlio  were  the  owners  of  the  said  schooner  and  vessel,  and  gnoJ«  ron- 


PRACTICAL  FORMS.  689 

cerning  which  yoo  are  now  examined,  at  the  time  she  was  taken  and  seized  1 
How  do  you  know  they  were  the  the  owners  of  the  said  schooner  and  goods 
at  that  time  7  Of  what  nation  are  they  hy  hirth,  and  where  do  they  }gm 
with  their  wives  and  families,  and  to  what  prince  or  state  are  they  subjects? 

10.  Was  there  any  bill  of  sale  made  to  the  owners  of  the  said  schooner  ? 
In  what  month  or  year,  and  where  and  before  what  witnesses  was  the  same 
made,  and  when  did  you  last  see  it,  and  what  is  become  thereof? 

11.  In  what  port  or  pkice  was  the  lading,  which  was  on  board  the  schooner 
at  the  time  she  waia  taken  and  seized,  first  put  on  board  the  said  schooner  f 
In  what  month  and  year  was  the  lading  so  put  on  board  f  What  were  the 
several  qualities  and  quantities,  and  particulars  thereof?  Whether  were 
the  same  laden  and  put  on  board  the  said  schooner  in  one  port,  or  at  one 
time,  or  in  several  ports  and  places,  and  how  many  by  name,  and  at  how 
many  several  times,  and  what  particulars  and  what  quantity  at  each  port  ? 
Who  by  name  were  the  several  laders  or  owners  thereof^  and  what  country- 
men  are  they  ?  Where  were  the  said  goods  to  be  delivered,  and  for  whose 
aoeount,  and  to  whom  by  name  did  they  then  really  belong  ? 

^2.  How  many  bills  of  lading  were  signed  for  the  goods  seized  on  board 
the  said  schooner  ?  Whether  were  the  same  colorable,  and  whether  were 
any  bills  of  lading  signed  which  were  of  a  different  tenor  with  those  which 
were  on  board  the  said  schooner  at  the  time  she  was  seized  and  taken,  and 
what  were  the  contents  of  such  other  bills  of  lading,  and  what  are  become 
thereof? 

13.  What  bills  of  lading,  invoices,  letters,  or  any  instruments  in  writing, 
or  papers,  have  you  to  prove  your  own  property,  or  the  property  of  any 
other  person,  and  of  whom,  in  the  schooner  and  goods  concerning  which  you 
are  now  examined  ? — produce  the  same,  and  set  forth  the  partk;ular  times 
when,  and  how,  and  in  what  manner,  and  upon  what  account,  and  for  what 
eoaoderation,  you  became  possessed  thereof. 

14.  In  what  particular  port  or  place,  and  in  what  degree  of  latitude  were 
or  was  the  schooner,  concerning  whteh  you  are  now  examined,  taken  and 
seized  ?  At  what  time,  and  upon  what  day  of  the  month,  and  in  what  year, 
was  or  were  the  said  schooner  so  taken  and  seized  ? 

15.  Whether  was  there  any  charter  party  signed  for  the  voyage  wherein 
the  schooner,  concerning  which  you  are  now  examined,  was  taken  and  seized  ? 
What  is  become  thereof?  when,  where,  and  between  whom  waa  the  same 
made  ?    What  were  the  contents  thereof? 

16.  What  papers,  bills  of  lading,  letters,  or  other  writings,  any  way  eon- 
eeming  or  relating  to  the  schooner  concerning  which  you  are  now  examined, 
were  on  board  the  said  schoner  at  the  time  of  the  seizure  of  the  said  schoo* 
ner  ?  Were  any  of  the  papers  thrown  o?erboard  by  any  person,  and  whom, 
and  when,  and  by  whose  orders  ? 

17.  What  loss  or  damage  have  you  sustained  by  reason  of  the  seizing  and 
taking  of  the  said  schooner,  concerning  which  you  are  now  examined  ?  To 
what  value  does  such  loss  or  damages  amount,  and  how  and  afler  what 
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manner  do  you  compute  such  loss  and  damage  1    Have  yoa  reeeifai  aof 
and  what  satisfaction  for  such  the  loss  and  damage  which  yoa  have  i 
and  when,  and  from  whom  did  you  receive  the  same  ? 


No.  213. — Depositions  op  witnesses  in  pbbpakatobio  in  raisB  CAStt. 

IH$iriet  Court,  j^» 

The  examination  and  depositions  of  witnesses  in  prep^rmioriOy  toodm^ 
the  capture  and  seizure  of  the  schooner  Flying  Fidi,  and  the  goods  aad 
merchandises  on  board  of  her,  made  by  the  privateer  schooner  of  war,)lary, 
Edward  Richards,  commander. 

To  the  first  interrogatory,  Joseph  Lopez,  the  deponent,  says— That  he 
was  born,  &c.,  and  so  on  through  the  interrogatories, 

Joseph  Lopei. 
Sworn  August  6th,  1813, 
before  me, 

A.  B.,  U.  S.  Commissioner.  ^ 


No.    214. — ^TbE   oath  to    be   ADMINISTBaSD  TO   WITNESSES   IB  PBEPA- 

RATORIO. 

*^  You  shall  true  answers  make  to  all  such  questions  as  shall  be  asked  of 
you  in  these  interrogatories,  and  therein  you  shall  speak  the  truth,  the 
whole  truth,  and  nothing  but  the  truth,  so  help  you  God." 


No  215. — Oath  to  an  intehpreter. 

You  shall  well  and  truly  interpret  to  the  witness  the  oath  admini«terhi 
to  him,  and  the  interrogatories  propounded  to  him  ;  and  you  bhall  well  aitJ 
truly  interpret  to  the  Commissioners  the  answers  given  by  the  witneu  to 
the  respective  interrogatories,  so  help  you  God. 


No.  216. — Letters  rogatory  to  a  foreign  judge  or  tribcnau 

The  President  of  tlie  United  States  of  America,  to  any  Judge  or  Tribonil 
having  jurisdiction  of  civil  causes,  at  Havana,  in  the  island  of  Cuba. 

Whereas,  a  certain  suit  is  pending  in  our  District  Court  of  the  Uoi'ed 
States  for  the  Southern  District  of  New  York,  in  which  James  Jones  ii  li- 
bellant,  and  John  D.  Nelson,  Henry  Abbot,  and  Joseph  E.  Tatem  are 
claimants  of  the  schooner  perseverance,  her  tackle,  apparel,  funiiture  aod 
cargo,  and  it  has  been  suggested  to  us  that  there  are  witnesses  residing 
within  your  jurisdiction,  without  whose  testimony,  justice  cannot  be  com- 
pletely done  between  the  said  parties :  We  therefore  request  you  that  i.i 
furtherance  of  justice,  you  will,  by  tlie  proper  and  usual  proreas  of  your 
court,  cause  such  witness  or  witnesses  as  shall  be  named  or  pointed  out  to 
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"oa  hy  the  said  parties  or  either  of  them,  to  appear  before  yoo,  or  some 
ompetent  person  by  you  for  that  purpose  to  be  appoiuted  and  authorized, 
t  a  precise  time  by  you  to  be  fixed,  and  there  to  answer  on  their  oaths  or 
.i&rmations  to  the  several  interrogatories  hereunto  annexed,  and  that  you  will 
ause  their  depositions  to  be  committed  to  writing,  and  returned  to  us  under 
over,  duly  closed  and  sealed  up,  together  with  these  presents.  And  we 
hall  be  ready  and  willing  to  do  the  same  for  you  in  a  similar  case,  when 
"equired. 

Witness,  the  Honorable  Samuel  R.  Betts,  Judge  of  the  said  Court,  at  the 
uty  of  New  York,  the  tenth  day  of  May,  in  the  year  of  our  Lord,  one  thoo* 
And  eight  hundred  and  twenty,  and  of  our  independence  the  forty-fourth. 

A.  B..  Clerk. 
CD.,  Proctor  for  Libellant. 
E.  F.,  Proctor  for  Claimant. 


Execution, 


No.  217. — Venditioni  exponas  in  a  case  of  salvage,  on  an  inter- 
locutory ORDER — Vid,  ante,  No.  19,  piige  439. 


No.  218. — Venditioni  exponas  on  a  lirel  op  information — Vid. 

ante,  page  306. 


No.  219. — An  execution  in  the  nature  of  a  fieri  facias  and  a 

capias — Vid.  ante,  page  304. 


No.  220. — Attach MCNT  to  compel  the  defendant  to  perform  a 

DECREE — Ante,  No.  147,  page  360. 


.  No.  221. — A   FIERI   FACIAS   AGAINST   GOODS,  CHATTELS   AND   LANDS. 

The  President  of  the  United  States  of  America  to  the  Marshal  of  the  South- 
em  District  of  New  York,  greeting  : 

Whereas  a  libel  was  filed  in  the  District  Court  of  the  United  States  lor 
the  Southern  District  of  New  York,  on  the  eighteenth  day  of  October,  eigh- 
teen hundred  and  forty-one,  by  Thomas  Davis,  James  Williams,  James  Col- 
lins, and  Charles  E.  Trescott,  against  Francis  Hathaway  and  Edward 
Faucon.  And  such  proceedings  were  thereupon  had  that  by  the  judgment 
and  decree  of  the  said  Court  in  the  said  cause  entered,  on  the  fifth  day  of 
October,  one  thousand  eight  hundred  and  forty-three,  the  said  Francis  Hath- 
away and  Edward  Faucon  were  required  to  pay  to  the  libellant,  James 
Williams,  the  sum  of  ninety -six  dollars  and  eighty  cents,  and  to  the  Ubellant 
Thomas  Davis,  fifty-nine  dollars  and  twenty  cents,  besides  their  costs  in  this 
suit,  to  be  taxed,  and  execution  was  ordered  therefor.  And  whereas  the 
said  costs  have  been  taxed  at  as  by  the  records  and 
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filet  of  said  Court  fully  appear.  Now,  tiierefiire,  wa  iwmnwail  y«i,  Ail  of 
tbe  goods  and  chattels  of  the  said  Fmoeii  Hathaway  and  Edward  Ww&am 
in  your  District,  and  in  default  of  gooda  and  chattels  of  then,  ihm  of  iha 
bods  and  tenements  in  your  District  of  which  they  weie  aeised  oo  tfaaiqr 
you  shall  receive  this  writ,  you  cause  to  he  made  the  eon  of 
and  further,  that  you  have  those  moneys  m  «dd  Conrt  al  the  city  faal  m  the 
dtyof  New  York,  on  the  third  Tuesday  of  Jone  jnetanl,  to  raodertoiha 
libellants  in  satisfaction  of  said  decree. 
Witness  the  Honorable  Samuel  R.  Betti»  Jndge  of  the  said  Court,  Hm 

first  Tuesday  of  June,  1845. 

ClflA. 
Buaa  &  Benedict,  Proctors. 

No.  222. — The  HARaHAL'a  arruaa. 

No  goods,  chattels,  or  lands. 

H.  F.  T.,  MaishaL 

OR  this: 

I  have  made  on  the  within  execution  the  sum  of 
the  within  amount,  with  interest. 
Dated  July,        1849. 

H.  F.  T.»  Manhd. 


No.  223. — ^Notice  op  appeal — on/e,  page  322. 


No.  224. — Stipulation  por  damages  and  costs  in  the  otaTaicT  corarr 

ON   APPEAL. 

DUtriet  Court  of  the  UniUd  Suteo  for  th4  SoutUrm  DUtrict  of  Norn  TwL 

In  Adtniralty, 


stipulation  entered  into   PCRSUANT  to  the  RULES  AND   PRACTICm  OT 

COURT. 

Whereas  an  appeal  has  been  taken  from  the  decree  of  this  Court 
on  the  day  of  in  the  yeu  of  our  Locd  ons 

thousand  eight  hundred  and  forty-five,  in  a  certain  cause  wherein  A.  B.  ii 
libellant  against  the  brig  Rover,  her  tackle,  &c  ,  and  C.  D...  claimant,  fcr 
against  CD.,  defendant,]  by  the  said  libellant,  [or  the  said  daimant  or  de- 
fendant.] 

Now,  therefore,  the  stipulators  undersigned  hereby  stipulate,  in  tbe  sob 
of  dollars,  to  pay  all  damages  and  costs  which  shaU  be 

awarded  against  the  said  appellant  by  the  final  decree  rendered  by  the  Ap* 
pellate  Court. 

A.  B. 
CD. 
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CakeD  and  acknowledged,  this  day  ^ 

oT  185    ,  before  me,  \ 

U.  S.  Conumnioner. 

■ 

routkem  DUtriet  •/  New  York,  m.  .•— 

party  to  the  above  atipulatioo,  being  duly  sworn, 
Eposes  and  says  that  he  is  worth  the  sum  of  dullars 

ver  and  above  all  his  just  debts  and  Ikbilities. 

to,  this  day  } 

of  185    ,  before  me,  $ 

U.  S.  Commisaoner. 


No.  225— Appeal  raoM  the  district  couar  to  the  'ciacuit  court. 

CkeuU  Cawi  of  the  UmUed  Simteo, 
Southern  DiHriet  of  New  York. 


•'rahcis  Hathaway  owner,  and 
Edward  Faucon,  master  of  the  ^ 
Barque  Florida,  Appellants, 

*HARLE8   E.  TbiSCOTT.  JaMKS 

WiLUAMs  &  Thomas  Davis 
Libellants. 


*o  the  Honorable  the  Circuit  Court  of  the  United  States  for  the  Southern 
District  of  New  York,  in  the  Second  Circuit. 

The  appeal  of  the  above  named  appellants  respectfully  showeth  that  on 
*  about  the  eighteenth  day  of  October,  in  the  year  one  thousand  eight  hun- 
red  and  forty-one,  the  above  named  libellants,  Charles  E.  Trescott,  James 
iTilliams  and  Thomas  Davis,  exhibited  their  libel  in  the  District  Court  of 
le  United  States  for  the  Southern  District  of  New  York,  tigaiost  the  ap- 
sllants,  each  claiming  over  fifly  dollars,  praying  among  otlier  things  for 
le  reasons  set  forth  in  said  libel,  that  these  appellancs  might  be  condemned 

pay  the  demands  of  said  libellants,  and  costs  in  said  Ubel  mentioned,  which 
)el  was  afterwards  amended. 

That  process  issued  out  of  said  court  having  been  served  on  these  appellants, 
rancis  Hathaway  and  Edward  Faucon,  they  did,  on  or  about  the  twenty- 
■t  day  of  December,  in  the  year  one  thousand  eight  hundred  and  forty- 
le,  file  their  separate  answers  to  the  said  libel,  in  the  said  District  Court, 
aying  that  the  said  libel  be  dismissed  with  their  costs  in  that  behalf  as  by 
ference  to  said  libel,  and  the  said  aoswers  may  more  fully  appear. 
That  the  said  cause  came  on  to  be  heard  before  the  Honorable  Samuel 
.  Betts,  Judge  of  the  said  District  Court,  on  or  about  the  21st,  26th  and 
th  days  of  December,  a.d.  1842,  upon  the  depositions  and  proofs  taken  in 
id  caose,  and  the  testimony  and  proofs  adduced  by  the  respective  parties, 

40 


694  APPENDIX. 

and  the  said  judge  having  advised  thereoo  on  the  88lh  day  of  Ifanh,  in 
the  year  1843,  made  a  decree  or  seDtenoe  in  said  cause,  wherriiy  it 
among  other  things  sentenced  and  decreed,  that  the  libeHams  in  nid 
recover  against  these  appellants  their  wages  for  the  entire  voyngp  ibr  wliidi 
in  the  said  libel,  they  claim  the  same,  up  to  the  tune  of  tiieir  disebaige  hjthe 
said  Edward  Faucon,  master  of  the  said  harque,  as  by  relerenee  to  the  sud 
decree,  may  more  fully  appear  under  which  decree  a  reference  was  had  Is 
the  clerk  of  this  court,  who  reported  that  there  was  doe  to  Charles  R.  Tie»- 
cott  the  sum  of  $148,  to  the  said  James  Williams  the  sum  of  t96  80,  and 
to  the  said  Thomas  Davis  the  sum  of  f  53,  which  report  on  the  5th  day  sT 
October,  was  confirmed  by  the  said  court  by  the  final  decree  thereof. 

And  these  appellants  are  advised  and  insist  that  the  said  decrees  ate  er- 
roneous, inasmuch  as  the  said  libeilants  were  not  entitled  to  any 
^the  premises. 

And  these  appellants,  for  these  and  other  reasons^  appeal  from  the 
of  the  said  decree  in  favor  of  said  Tresoott,  Williams  and  Davis^  to  the  not 
Circuit  Court,  to  be  held  in  the  said  District,  (and  on  the  said  appeal  thsy 
intend  only  to  have  the  said  cause  heard  anew,  on  the  same  fdeadiogs  and 
the  same  proofs ;)  and  he  prays  that  the  said  decree,  and  every  part  thcfeol| 
may  be  reversed  with  costs,  or  such  other  decrees  thereupon  made,  astslfas 
said  Circuit  Court,  shall  seem  just,  and  that  the  said  appellees  be  eoodemned 
to  pay  to  these  appellants  their  costs  and  damages  in  the  prenuses. 

or, 

(And  on  the  said  appeal  they  intend  to  have  said  cause  heard  anew,  is 
the  Circuit  Court,  on  the  pleadings  and  proofs  in  the  Distiict  Court,  asd 
other  proofs  to  be  introduced  in  the  said  Circuit  Court  ) 

or, 

(And  on  said  appeal  they  intend  to  make  new  allegations  in  the  Circoit 
Court,  and  introduce  the  same  and  new  and  further  proofs  ) 

And  he  prays  that  the  record  and  proceedings  may  be  returned  to  the 
said  Circuit  Court,  and  that  the  said  decree  may  be  reversed  or  such  other 
decree  thereon  be  made,  as  to  said  Circuit  Court  shall  seem  just,  and  that  tU 
appellees  may  be  condemned  to  pay  to  the  appcUants  their  costs  ft>>H  dam* 
ages  in  the  premises. 

A.  B.,  Proctor. 
C.  D.,  Advocate. 


No.  22G^ArFiDAviT  or  sehvice  of  a  copy  op  the  appeal. 

Southern  District  of  New  York^  ss, 

A.  B.,  of  the  city  of  New  York,  clerk,  being  duly  sworn,  saj-s,  that  on 
the  tenth  day  of  October,  1843,  he  served  a  copy  of  the  foregoing  appeal  on 
C.  Van  Sanlvoord,  Esq.,  the  proctor  of  the  appellees,  by  delivering  the 
same  to  him  personally,  [or  by  leavbg  the  same  in  his  office  with  the  penoo 
in  charge  thereof.] 

A.  a 
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Tom,  Oct.  lOih,  1843, 
before  me, 

George  W.  Morton,  U.  S.  Commianoner. 


No.  227. — Notice  or  putting  in  stipulation  on  appeal. 
UniUd  Sutes  Circuit  Court  for  ike  Southern  Diotriet  of  New  York 


jiON  DE  ZaldOj  Appellant,  1 

vs. 
LI8BA  Burgess,  Appellee. 


Gentlemen  : — Please  take  notice,  that  the  stipulation  to  be  filed  by  the 
ive  named  appellant  on  the  appeal  made  herein,  will  be  executed  and 
en  by  Andrew  P.  de  la  Pena,  merchant,  of  No.  81  Front  street,  and 
ose  residence  is  at  No.  207)  William  street,  in  the  city  of  New  York, — 
1  Charles  de  Zaido,  merchant,  of  No.  81  Front  street,  and  whose  residence 
It  No.  74  Walker  street,  in  said  city. 

Ind  please  further  take  notice,  that  the  aforesaid  sureties  will  severally 
Mid  at  the  office  of  the  clerk  of  this  Court,  on  Tuesday  next,  the  sixth 
f  of  August  instant,  at  11  o'clock  in  the  forenoon  of  that  day,  to  execute 
i  stipulation ;  and  that  they  will  at  the  same  time  and  place  justify  as 
id  and  sufficient  sureties  herein. 

Yours,  d^c. 
few  York,  August  2d,  1844.  Edgar  Logan. 

Proctor  for  Appellant. 
ro  Burr  &  Benedict,  Esqrs., 

Proctors  for  Appellee. 


I.  228. — CERTincATE  OF  the  district  clerk  to  the  documents. 

ied  Stales  of  America^  Southern  District  of  New  York,  ss. 

I,  James  W.  Metcalf,  Clerk  of  the  District  Court  of  the 
United  States  of  America  for  the  Southern  District  of 
[L.  S.]         New  York,  do  hereby  certify  that  the  writings  annexed 
to  this  certificate  are  true  copies  of  their  respective  origi- 
nals, on  file,  and  remaining  of  record  in  my  office  in  the 
ee  within  mentioned. 

1  testimony  whereof  I  have  caused  the  seal  of  the  said  Court  to  be  here- 
)  affixed,  at  the  city  of  New  York,  in  the  Southern  District  of  New  York, 
second  day  of  April,  in  the  year  of  our  Lord  one  thousand  eight  bun* 
I  and  forty-eight  and  of  the  Independence  of  the  said  United  States^  the 
jT-second. 

J.  W.  MsTCALF,  Clerk. 
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No.  229.— Inhibition  from  ths  cibcuit  coubt  to  thb  mstmict  oouit. 

The  President  of  the  United  States  to  the  Judge  of  the  Dntriot  Court  of  the 
United  States  for  the  Southern  Diatriet  of  New  York,  greetk^ : 

Whereas  in  a  certain  eame  of  nltragSi  civil  and  nari- 

tlme,  in  the  District  Coort  of  die  United  States  §6r  lbs 

[L.  S.]         Southern  District  of  New  York,  in  wliicii  A.  B.  k  Otl- 

lant  against  the  brig  Roarer,  her  tackle,  appoel  and  fiv- 

niture,  and  cargo,  and  C.  D.,  its  daimant,  tfie  Mid  Dirtritt 

Court  made  a  final  decree  on  the  day  of  kit,  aid 

the  said  C.  D.  thereupon  appealed  to  the  Cireoit  Court  of  the  United  Stain 

next  to  be  held  in  said  District :  Now,  therefore,  we  inhibit  and  ^—wimh^ 

yon,  that  ytiu  do  not  further  proceed  in  said  cause,  or  attempt,  or  do^  sr 

cause,  or  procure  to  be  attempted  or  done,  any  thing  to  the  prejodiee  of  sud 

party  appellant  during  the  pendency  of  his  said  appeal,  so  long  as  the  suae 

shall  remain  undetermined  in  judgment,  so  that  he  may  haTO  fbO  and  free 

liberty  and  power  to  prosecute  the  same,  under  pain  of  the  law  and  cooteaipt 

thereof. 

Witness  the  Honorable  Brockholit  Livingston,  Jnstioe  of  the  Soprcme 
Court  of  the  United  States,  and  Judge  of  the  Circuit  Court  ci  the  Unitod 
States  for  the  Southern  District  of  New  York,  in  the  Seeood  Circuit,  the 

day  of  in  the  year  of  our  Lord  one  thoosttd 

eight  hundered  and  and  of  our  Independence  tile 

Clerk. 
G.  F.,  Proctor. 


No.  230. — Appellbb^s  stipulation  to  ferporm  the  decree,  wrmouT 

SURETY. 

Circuit  Court  of  the  United  States  for  tfte  Southern  District  AVw  of  YerL 

In  Admiralty. 

■nrULATION   ENTERED  INTO   FURIUART  TO  THE  RUX.ES  AND  FRACTICB  OP  THIS  COltT. 

Whereas,  in  an  appeal  to  this  Court  in  a  certain  cause  wherein  A.  B.  s 
appellant,  against  CD.,  appellee,  on  motion  of  the  said  C.  D.  it  has  bees 
ordered,  that  the  decree  of  the  District  Court  be  carried  into  effect*  subject 
to  the  judgment  af  this  Court  or  of  the  Supreme  Court,  on  appeal,  npoo 
his  stipulating  to  abide  and  perform  the  decree  of  such  Courta. 

Now,  therefore,  the  stipulator  undersigned,  the  appellee  aforenid,  hetthj 
stipulates  to  abide  by  and  perform  the  decree  rendered  in  this  cause,  by  ths 
Court  or  the  Supreme  Court,  on  appeal,  if  any  appeal  shall  iDterreoe. 

Taken  and  Acknowledged,  this        day  ^ 
of  185    ,  before  me,  ) 

G.  W.  M.,  U.  S.  Commissioner. 
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Ifo.  231. — Appellant's  stipulation,  with  suheties,  to  pat  dauaoks 

AND    COSTS   ON   APPEAL. 

Circuit  Court  of  the  United  Staieofor  the  Southern  District  of  New  York. 

In  Admiralty* 
wnrahkTioN  bntirid  into  pursuant  to  the  bulis  and  practick  of  thib  cour^ 

Whereas,  an  appeal  has  heen  taken  to  this  Court,  from  the  District  Coart 
of  the  United  States,  in  the  Southern  District  of  New  York,  in  a  certain 
cause  wherein  A.  B.  was  libellant,  against  the  brig  Roarer,  her  tackle,  &c., 
C.  D.  claimant,  by  the  said  claimant,  and  the  said  appellant  has  been  or- 
dered to  give  security  by  the  stipulation  of  himself  and  competent  sureties,  in 
the  sum  of  dollars,  for  the  payment  of  all  damages  and  costs 

on  the  appeal  in  this  Court  and  in  the  Supreme  Court 

Now.  Uierefore,  the  stipulators  undersigned,  hereby  stipulate  in  the  said 
sum  of  dollars,  to  pay  all  damages  and  costs  on  the  appeal  in 

this  Court  and  in  the  Supreme  Court,  in  case  such  appeal  shall  intenrene. 

Taken  and  acknowledged,  this  day  > 

of  185    ,  before  me,  S 

G.  W.  M.,  U.  S.  Commissioner. 

Southern  District  of  New  York^  ss  : 

party  to  the  above  stipulation,  being  duly 
deposes  and  says  that  he  is  worth  the  [sum  of  dollars  over 

and  above  all  his  just  debts  and  liabilities. 

to,  this         day  i 
of  185     before  me, ) 

G.  W.  M.,  U.  S.  Commissioner. 


No.  232. — Notice  or  hearing  or  appeal  to  pabty  and  clerk. 
Circuit  Court  of  the  United  States, 

IN   ADMIRALTT,    ON   APPBAL. 


} 


A.  B.,  Appellant. 

vs. 
C.  D.,  Appellee. 

Sir — The  appeal  in  this  cause  will  be  brought  on  for  hearing  before  the 
Honorable  Samuel  Nelson,  at  the  next  term  of  this  Court,  to  be  held  at  the 
City  Hall,  in  the  City  of  New  York,  on  the  first  Monday  of  April  next 
Dated  March  22d,  1849. 

Yours,  &c 

B.  F.,  Proctor  for  Appellant. 
To  G.  H  ,  Proctor  for  Appellee. 
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[The  like  to  the  Clerk  of  the  C<mrtr-ia  all  retpeeli  exeapl  tke 
dress] 


Supreme  Cwrt, 
No.  233. — Appeal  from  thk  circuit  ooubt  to  thb  supibxb  odust. 


The  Steamboat  New  Jersey,  her  tackle,  ap- ' 

parel,  &«. 
Isaac  NewtoD,  claimant  and  appellant, 

vs, 
John  H.  StebbinSj  respondent 


1 


To  the  Honorable  the  Supreme  Court  of  the  United  States : 

The  appeal  of  Isaac  Newton,  the  above  named  claimant  and  appelbuit, 
respectfully  showeth  that  on  the  fourteenth  day  of  November,  1845,  the 
above  named  John  H.  Stebbins  filed  his  libel  in  the  District  Court  of  the 
United  States,  for  the  Southern  District  of  New  York,  againtt  the  Steaoi- 
boat  New  Jersey,  her  tackle,  apparel,  d&c.,  in  a  cause  civil  and  maritime*  fcr 
the  recovery  of  damages  alleged  to  have  been  sustaioed  by  him  to  the  sloop 
Hamlet  and  her  cargo,  by  collision  with  the  said  Steamboat  New  JerMy,oa 
the  Hudson  river,  in  the  State  of  New  York,  and  that  the  said  Steamboat 
New  Jersey  was  arrested  upon  process  issued  upon  said  libel,  and  was  di»* 
charged  on  your  petitioner's  fiUng  his  claim  and  entering  into  stipnlatiooBi 
and  your  petitioner  thereupon  filed  his  answer  to  said  Lbel,  and  the 
libellant  replied  thereto,  and  such  proceedings  were  had  in  the  said 
that,  on  the  fourteenth  day  of  October,  1846,  a  final  decree  was  made  and 
pronounced  therein  by  the  said  district  court,  wherein  it  was  in  substance 
adjudged  that  the  said  libellant  recover  against  the  Steamboat  New  Jeraey, 
her  tackle,  &c.  the  sum  of  two  thousand  four  hundred  and  three  dollars  and 
seventy-five  cents,  together  with  costs. 

And  that,  after  such  final  decree,  your  petitioner  duly  appealed  therefrom 
to  the  Circuit  Court  of  the  United  States,  for  the  Southern  District  of  New 
York,  and  the  said  cause  was  removed  thereby  into  the  said  Circuit  Court. 
and  there  tried  anew ;  and  such  proceedings  were  had  in  the  said  Cimst 
Court,  that  ailerwards,  on  the  eleventh  day  of  November,  1847,  the  mid 
Circuit  Court  made  a  final  decree  in  the  said  cause,  whereby  it  was  decreed 
that  the  said  decree  of  tlie  District  Court  be  in  all  things  affirmed,  with 
costs,  and  that  the  said  appellee  have  execution,  and  that  the  stipulators 
cause  their  stipulations  to  be  fulfilled ;  which  said  decree  of  the  said  Circuit 
Court  is,  as  this  appellant  is  advised,  erroneous,  and  ought  to  be  reversed. 

Wherefore,  this  appellant  appeals  from  the  whole  of  said  decree  of  mid 
Circuit  Court  to  the  Supreme  Court  of  the  United  States,  and  respectfully 
prays  that  the  said  decree  of  the  said  Circuit  Court,  and  the  libel,  answer, 
pleadings,  depositions,  evidence  and  proceedings,  in  the  said  cause  may  be 
sent  to  the  Supreme  Court  of  the  United  States  without  delay,  and  thai  the 
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•aid  Supreme  Court  will  proceed  to  hear  the  said  cause  anew,  and  that  the 
said  decree  of  the  Circuit  Court,  and  every  part  thereof,  may  be  reversed, 
and  a  decree  made  di^^missing  said  libel,  with  cosU,  or  such  other  decree  as 
to  the  said  Supreme  Court  shall  seem  just. 

I.  Newton, 
Dated,  New  York,  Nov'r  20,  1847. 

C.  Vansantvoord,  Proctor  for  appellant, 
H.  S.  Do  DOE,  Advocate. 


No.  234 — Bond  on  appkal. 

Cireuit  Court  of  the  U,  8.  of  America, 

Southern  Dietrict  of  New  York,  im  the  Second  Circuit. 

The  Stkamboat  Nkw  Jkrskt,  her  tackle,  d&c.,  ^ 
Isaac  Newton,  claimant  and  appellant,        1 

vs.  j 

John  H.  Stebbins,  libellant  and  appellee.     J 

Know  all  men  by  these  presents,  that  we,  Isaac  Newton  and  Daniel  Drew, 
of  the  city  of  New  York,  and  Elijah  Peck,  of  Flushing,  in  the  county  of 
Queens,  are  held  and  firmly  bound,  unto  the  above  named  John  H.  Steb- 
bins, in  the  sum  of  five  thousand  dollars,  to  be  paid  to  the  said  appellee ;  for 
the  payment  of  which,  well  and  truly  to  be  made,  we  bind  ourselves,  and 
eaeh  of  us,  our  and  each  of  our  heirs,  executors,  and  administrators,  jointly 
•od  severally,  firmly  by  these  presents.  Sealed  with  our  seals,  and  dated 
the  twentieth  day  of  November,  in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  forty-seven. 

Whereas,  the  above  named  appellant  has  prosecuted  an  appeal  to  the 
Supreme  Court  of  the  United  States,  at  the  city  of  Washington,  in  the 
District  of  Columbia,  to  reverse  the  decree  rendered  in  the  above  suit  by 
the  Circuit  Court  of  the  United  States,  for  the  Southern  Distnct  of  New 
York: 

Now,  therefore,  the  condition  of  this  obligation  is  such,  that  if  the  above 
named  appellant  shall  prosecute  his  appeal  to  effect,  and  answer  all  damages 
and  costs  if  he  iail  to  make  his  appeal  good,  then  this  obligation  shall  be 
void,  otherwise  the  same  shall  be  and  remain  in  full  force  and  virtue. 

I.  Newton,       [sbal.] 
Daniel  Drew,  [seal.  J 

EluAB  PbOK.      fsBAL.J 

Scaled  and  delivered,  and  taken  and  acknowledged,  this  20th  day  of  No- 
yember,  1847,  before  me, 

David  L.  Gardiner,  U.  S.  CommissioDer.' 

UniUd  StaUs  of  America, 

Southern  District  of  New  Yorkj  ss  : 

Daniel  Drew  and  Elijah  Peck,  being  duly  sworn,  depose  and  say,  and 
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each  for  himflelfsaith,  that  he  is  worth  the  fum  of  five  thooMnd  doQuiOfer 

and  above  all  his  just  debts  and  liabilities. 

Dmiu.  Dftcw, 
Eluah  Pbck. 

Sworn  to,  this  twentieth  day  of  November,  a.d.  1847,  before  me, 

David  L.  Gabdimcb,  U.  S.  ComnuMMier. 

I  approve  the  above  bond  and  the  sufficiency  of  the  sareties  thereto, 

Sam'l  R.  Bim. 

Nov.  20, 1847. 


No.  235. — Citation. 

By  the  Honorable  Samuel  R.  Betts,  one  of  the  Judges  of  the  Cireatt  Court 

of  the  United  States,  for  the  Southern  District  of  New  York,  in  the  sreood 

circuit, 
To  John  H.  Stebbins: 

Whereas.  Isaac  Newton,  claimant,  of  the  Steamboat  New  Jersey,  her 
tackle,  d^c,  has  lately  appealed  to  the  Supreme  Court  of  the  United  Stmta% 
from  a  decree  lately  rendered  in  the  Circuit  Court  of  the  United  States,  lor 
the  Southern  District  of  New  York,  in  the  second  circuit,  made  in  favor  of 
you,  the  said  John  H.  Stebbins,  against  the  said  Steamboat  New  Jeney, 
her  tackle,  &c.,  and  has  filed  the  security  required  by  law ;  you  are,  there- 
fore, hereby  cited  to  appear  before  the  said  Supreme  Court,  at  the  dty  of 
Washington,  on  the  22d  day  of  December  next,  to  do  and  receive  what  may 
appertain  to  justice  to  be  done  in  the  premises. 

Given  under  my  hand,  at  the  city  of  New  York,  in  the  Southern  Distrrt 
of  New  York,  in  the  second  circuit,  the  22d  day  of  November,  in  ihe  year 
of  our  Lord  1847,  and  of  the  independence  of  the  United  States  the  seventy* 
aecond. 

Sam'l  R.  Betts. 


No.  236. — Affidavit  or  servick  or  citation  and  appsal. 

Southern  District  of  New  York,  M  .' 

Andrew  H.  Hitchcock  being  duly  sworn,  saith  that  he  served  on  the  up- 
pellee,  John  H.  Stebbins,  on  the  22d  day  of  November,  1847,  a  copy  of  the 
appecd  and  a  copy  of  the  citation,  filed  in  this  cause  with  the  clerk  of  the  Cir- 
cuit Court,  in  and  for  the  Southern  District  of  New  York,  on  said  twenty- 
second  day  of  November,  by  dcliveriog  said  copy  of  the  dtation  to  the  kud 
appellee  personally,  and  by  leaving  said  copy  appeal  for  said  appellee  in  the 
clerk's  office  of  the  Circuit  Court  aforesaid. 

A.  H.  Hitchcock. 

Sworn  to,  this  4th  day  of  December,  1848,  before  me, 

J.  W.  NiLsoii,  U.  S.  ComV. 
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No.  237. — Rkturn,  from  thk  circuit  court  to  the  supreme  court. 

United  StaU$  of  America, 

Southern  District  of  New  York,  ft.  .* — 

I,  Alexander  Gardiner,  clerk  of  the  Circuit  Conrt  of  the  United  States  o'^ 
America,  for  the  Southern  District  of  New  York,  in  the  second 
[seal]    circuit,  do  hereby  certify,  that  the  writings  annexed  to  this  certifi- 
cate are  true  copies  of  their  respective  originals,  on  file  and  remain- 
ing of  record  in  my  office,  in  the  cause  within  named. 

In  testimony  whereof  I  have  caused  the  seal  of  the  said  court  to  be  here- 
unto  affixed,  at  the  city  of  New  York,  in  the  Southern  Diitrict  of  New  York, 
in  the  second  circuit,  this  fourth  day  of  December,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  forty-eight,  and  of  the  independence  of  the 
id  United  States  the  se? enty-third. 

Alkx.  Gardiner. 


No.  238. — Bond  to  the  clerk  for  costs. 
Supreme  Court  of  the  United  States  of  America, 


A.  B.,  claimant  of  the  schooner  Sea 
Fi^wer,  her  tackle,  d^c. 

Appellant, 
vs. 

CD, 

Lihellant  and  Appellee. 


>  Bond  for  Costs. 


Know  all  Men  by  these  Presents,  That  we,  E.  F.  and  G.  H.,  are  held 
and  firmly  bound  unto  William  T.  Carrol,  Esq.,  Clerk  of  the  Supreme 
Court  of  the  United  States  in  the  sum  of  two  hundred  dollars,  to  be  paid 
to  the  said  clerk,  for  the  payment  of  which,  well  and  truly  to  be  made,  we 
bind  ourselves,  and  each  of  us,  our  and  each  of  our  heirs,  executors,  and 
admimstrators,  jointly  and  severally,  firmly  by  these  presents. 

Sealed  with  our  seals,  and  dated  the  day  of  in  the 

year  of  our  Lord  one  thousand  eight  hundred  and 

Whereas,  the  above  named  appellant  has  prosecuted  an  appeal  from  the 
Circuit  Court  of  the  United  States  for  the  Southern  District  of  New  York, 
to  thii  court;  to  reverse  the  final  decree  rendered  in  the  above  entitled  soit, 
by  the  Circuit  Court  of  the  United  States  for  the  Southern  District  oTNew 
York,  in  the  second  circuit : 

Now,  therefore,  the  conditbn  of  this  obligation  is  such,  that  if  the  above 
named  appellant  shall  pay  to  said  clerk  all  costs  which  he  may  be  entitled  to 
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demand  of  seiid  appellant  in  this  caoaey  then  thk  oUigatioo  diall  be  vid^ 
otherwise  the  same  shall  be  and  remain  in  lull  force  and  nrtue. 

E.P. 

G.H. 

Sealed  and  delivered,  and  taken  and 
acknowledged  this      day  of 
184    ,  before  me, 

Richard  E.  Stilwbi.l, 

U.  S.  Commisflioner. 

United  Stales  of  America^ 

Southern  District  of  New  York,  ss: 

E.  F.  and  G.  H.,  the  within  obligors,  being  duly  sworn,  depow  nnd  say 
each  for  himself,  that  he  is  worth  the  sum  of  four  hundred  dollars  over  and 
above  all  his  just  debts  and  liabilities. 

Sworn  to,  this  day  ) 

of  A.  D.  184    ,  before  me,     J 

Richard  E.  Stilwell, 

U.  S.  Commissioner. 


No.  239. — NoTicc  op  appeahanck — Ante,  page  333. 


No.  240. — ^Decree  op  the  circuit  court,  after  thb  bbmittitub 

TBI   supreme   court. 

On  reading  and  filing  the  remittitur  and  mandate  of  the  Supreme  Court, 
and  on  motion  of  Mr.  Proctor  for  the  libellant,  (or  the  dekud- 

ant,  or  the  claimant :)  It  is  ordered,  adjudged,  and  decreed,  (according  to  the 
mandate,)  and  that  the  said  have  execution  of  this  decree. 


No.  241. — A  suggestion  to  the  supreme  court  or  the  united  btitm, 

PRAYING    POR   A  PROHIBITION  TO  A    DISTRICT  COURT   PROCEEDING   IN    AD- 
MIRALTY. 

To  the  Honorable  the  Supreme  Court  of  the  United  States  of  Ameiica. 

The  suggestion  of  Samuel  B.  Davis,  against  the  District  Court  of  the 
United  States  for  the  District  of  Pennsylvania,  respectfully  alleges: 

That  he  is  a  lieutenant  in  the  navy  of  the  French  Republic,  and  eooh 
mander  of  the  Cassius,  a  vessel  of  vmr  of  the  Republic,  in  her  service,  and 
duly  commissioned  to  cruise  against  her  enemies  and  make  prizes  of  their 
ships  and  goods,  as  is  proved  by  his  commission,  which  he  offers  to  produce 
to  the  Court. 

That  by  the  laws  of  nations,  and  by  treaties  between  the  French  Repub- 
lic and  the  United  States,  trials  of  captures  oo  the  high  seas,  of 
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Vitraght  within  the  jurisdiction  of  the  Republic,  and  all  questions  incidental 
thereto,  belong  exclusively  to  the  tribunals  of  the  Republic,  and  to  no  other 
tribunals,  and  the  vessels  of  war  of  the  Republic,  and  the  officers  command- 
ing them,  cannot  of  right  be  sued  or  arrested  in  the  ports  of  the  United 
States  for  captures  made  on  the  high  seas,  and  brought  for  legal  adjudica- 
tion into  the  ports  of  the  Republic ;  and  the  District  Courts  of  the  United 
States  ought  not  to  entertain  jurisdiction,  or  hold  pleas  of  such  captures* 
That  by  the  laws  of  nations,  the  vessels  of  war  of  belligerent  powers  may 
take,  as  prizes  of  war,  the  ships  and  goods  of  their  enemies,  and  bring  them 
into  the  ports  of  the  Sovereign  under  whom  they  act,  and  the  commanders 
of  such  vessels  of  war  are  not  amenable  before  the  tribunals  of  neutral 
powers  for  their  conduct  therein,  but  only  to  their  own  sovereign  under  whom 
they  act. 

Yet  one  James  Yard,  a  citizen  of  the  State  of  Pennsylvania,  as  owner  of 
the  schooner  William  Lindsay,  and  her  cargo,  has  filed  his  b'bel  in  the  Dis- 
trict Court  of  the  United  States  for  the  District  of  Pennsylvania,  proceeding 
as  a  Court  of  Admiralty  and  Maritime  jurisdiction,  against  the  said  vessel  of 
war  the  Cassias,  and  against  the  said  Samuel  B.  Davis,  her  commander, 
and  has  caused  them  to  be  arrested  by  the  process  of  said  Court  to  answer 
for  damages  for  capturing  the  said  schooner  on  the  high  seas,  and  carrying 
her  into  the  Port  de  Paix,  a  part  of  the  French  Republic 

Wherefore  the  said  Samuel  B.  Davis,  respectfully  requests  that  a  writ  of 
Prohibition  may  be  issued  out  of  this  Honorable  Court  to  the  Judge  of  the 
District  Court  of  the  United  States  for  the  District  of  Pennsylvania,  prohi- 
biting him  from  holding  the  plea  aforesaid  concerning  the  premises  aforesaid, 
anywise  further  before  him. 

Samuel  B.  Davis. 
A.  B.,  Proctor  and  Advocate. 


No.  242. — A  WRIT  OP  PROHIBITION,  PROM  THE  SUPREME  COURT  OP  THE 
UNITEO  STATES  TO  A  DISTRICT  COURT  PROCEEDING  AS  A  COURT  OP 
ADMIRALTY. 

The  President  of  the  United  States  of  America,  to  the  Honorable  Rich- 
ard Peters,  Judge  of  the  United  States  for  the  District  of  Pennsylvania : 
Greeting : 

Whereas,  James  Yard,  a  citizen  of  the  state  of  Pennsylvania,  has  filed 
his  libel  in  the  District  Court  of  the  United  States  for  the  District  Court  of 
Pennsylvania,  proceeding  as  a  Court  of  Admiralty  and  Maritime  jurisdic- 
tion, against  the  vessel  of  war  the  Cassius,  belonging  to  the  French  Repub- 
lic, and  against  Samuel  B.  Davis,  her  commander,  a  lieutenant  of  the  French 
Republic,  and  has  caused  them  to  be  arrested  by  process  issuing  out  of  said 
Court  on  the  said  libel,  to  answer  for  damages  for  capturing,  on  the  high 
seas,  the  schooner  William  Lindsay,  and  her  cargo,  and  carrying  them  into 
a  port  of  the  said  Republic,  as  prize  of  war,  of  which  cause  the  said  Dis- 
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trict  Court,  proceediog  as  a  Court  of  Admiralty  and  Maritkne  juiiidietMai 
baa  not  jurisdictioD : 

Now,  therefore,  we  do  prohibit  you,  that  you  do  not  bold  tbe  plea  afbvfr- 
Mud,  coDcemiog  the  premiaes  aforesaid,  anywise  farther  belbre  jroo. 

Witness  the  Honorable  John  Jay,  Chief  Justice  of  the  Supteme  CooK 
of  the  United  States,  the  10th  day  of  August,  in  tbe  jrear  of  our  Lord  om 
thousand  seven  hundred  and  ninety-five,  and  of  tbe  iodepeDdenee  of  lbs 
United  States  of  America  the  eleventh. 

JoHH  TocKBK,  Clerk. 

A.  B  ,  Proctor  and  Advocate. 


JUDICIARY  OF  THE  UNITED   STATES. 


The  names  and  residence  of  the  Judges  and  Clerks^  and  the 
times  and  places  of  holding  the  Courts. 

SUPREME  COURT  OF  THE  UNITED  STATES. 

Chief  Justice. 
Hon.  Roger  B.  Taney,  of  Baltimore,  Md. 

Associate  Justices. 

Hon.  John  McLean,  of  Cincinnati,  Ohio. 
Hon.  James  M.  Wayne,  of  Savannah,  Ga. 
Hon.  John  Catron,  of  Nashville,  Tenn. 
Hon.  John  McKinley,  of  Louisville,  Ky. 
Hon.  Peter  V.  Daniel,  of  Richmond,  Va. 
Hon.  Samuel  Nelson,  of  Cooperstown,  N.  Y. 
Hon.  Levi  Woodbury,  of  Portsmouth,  N.  H. 
Hon.  Robert  C.  Grier,  of  Pittsburg,  Pa. 

Reporter. 
Benjamin  C.  Howard,  of  Baltimore,  Md. 

Clerk, 
William  T.  Carrol,  of  Washington,  D.  C. 

The  only  session  of  the  court  is  held  at  the  Capitol  in  Washington,  on  the 
rst  Monday  of  December,  every  year. 


CIRCUIT  COURTS. 
With  the  times  atid  places  of  holding  their  sessions. 

Hrst  Circuit, — (Mr.  Justice  Woodbury.) 

Maine. — Portland,  23d  April  and  September. 

New  //am;>*Atr«.— Portsmouth,  8th  May  ;  Exeter,  Sth  October. 

Massachusetts,— BoBton,  15th  May  and  October. 

Rhode  /lAim/.— Newport,  15th  June ;  Providence,  15th  November. 

We,— The  terms  of  the  Courts  are  often  changed  by  Act  of  Congress. 
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Second  Circuit, — (Mr.  Justice  Nelson.) 

FeniMm/.— Windeor,  2l8t  May ;  Rutland,  3d  October. 

Connecticut,-— ^Qvr  Haven,  4th  Tuesday  in  April ;  HartfcMd,  3d  Tu»- 
day  in  September. 

New  York. — S.  District,  last  Monday  in  February,  first  Monday  ia 
April,  3d  Monday  in  October. — N.  District  Albany,  3d  Tuesday  ia 
October  and  May ;  Canandaigua,  Tuesday  next  aAer  3d  Monday  io 
June. 
Third  Circuit, — (Mr.  Justice  Grier.) 

New  Jersey, — Trenton,  4th  Tuesday  in  March  and  September. 

Penneylvania.—E,  District,  Philadelphia,  11th  April  and  11th  Octobfr. 
— W.  District,  Pittsburg,  3d  Monday  in  May  and  November ;  Wit- 
liamsport,  3d  Monday  in  June  and  September. 
Fourth  Circuit. — (Mr.  Chief  Justice  Tanbv.) 

Delaware, — Newcastle,  Tuesday  following  4th  Monday  in  May ;  Dorer, 
Tuesday  following  3d  Monday  in  October. 

Maryland — Baltimore,  1st  Monday  in  April  and  November. 

Virginia, — E.  District,  Richmond,  Ist  Monday  in  May  and  4th  Monday 
in  November. — W.  District,  Liewisburgh,  1st  Monday  in  Aogu^t 
Fifth  Circuit, — (Mr.  Justice  McKinley.) 

Alabama, — Mobile,  2d  Monday  in  April  and  4th  Monday  in  Decern* 
her. 

Louisiana,— "Sew  Orleans,  4th  Monday  in  April  and  3d  Monday  in  De- 
cember. 
Sixth  Circuit, — (Mr.  Justice  Wayne.) 

N,  Carolina. — Raleigh,  1st  Monday  in  June  and  last  Monday  in  No- 
vember. 

iS.  Carolina. — Charleston,  Wednesday  preceding  the  4lh  Monday  in 
March;  Columbia,  4th  Monday  in  November. 

Georgia. — N.  District,  Marietta,  2d  Monday  in  March  and  September. 
— S.  District,  Savannah,  2d  Monday  in  April ;  Miliedgeviile,  Thurt- 
day  after  the  1st  Monday  in  November. 
Seventh  Circuit. — (Mr.  Justice  McLean.) 

Ohio. — Columbus,  3d  Mondiiy  in  July  and  2d  Monday  in  November. 

Indiana. — Indianapolis,  3d  Monday  in  May  and  Ist  Monday  in  De- 
cember. 

Illinois. — Springfield,  Ist  Monday  in  June  and  last  Monday  in  Novaa- 
ber  ;  Chicago,  1st  Monday  in  July. 

Michigan. — Detroit,  3d  Monday  in  June  and  2d  Monday  in  October. 
Eighth  Circuit. — (Mr.  Justice  Catron.) 

Kentucky. — Frankfort,  3d  Monday  in  May  and  October. 
Tennessee. — Nashville.  Ist  Monday  in  March  and  September;  Ktiox- 
ville,  3d  Monday  in  April  and  October ;  Jackson,  2d  Monday  in  Oc- 
tober and  April. 
Missouri, ^'^St  Louis,  Ist  Monday  in  April. 
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Ninth  Circuit. — (Mr.  Justice  Dahiel.) 

MissiMsippi,  Jackaon,  let  Mooday  in  May  and  November* 
Arkansas,  Little  Rock,  2d  Monday  in  April. 

IHst.  of  Columbia,  Hon.  Wm.  Cranch,  WaBhiogtoD,  4th  Monday  in 
March,  and  3d  Monday  in  October. 

DISTRICT  COURTS. 

Alabama — Judge,  Hon.  John  Gayle,  Mobile;  Clerks,  A.  A.  Gooch,  Tus- 
caloosa ;  John  Pitts,  Mobile. 

Montgomery. — 4th  Monday  in  May,  and  Ist  Monday  after  the  4th 

Monday  in  November. 
Mobile. — 1st  Monday  in  May,  and  2d  Monday  in  December. 
Arkansas, — Judge,  Hon.  Benjamin  Johnson,  Little  Rock  \  Clerk,  Willtam 
Field,  Little  Rock. 

Little  Rock. — Ist  Monday  in  April  and  November. 
Connecticut, — Judge,  Hon.  Andrew  T.  Judson,  Canterbury  ;  Clerk,  John 
J.  Cleaveland,  New  Haven. 

New  Haven. — 4th  Tuesday  in  August  and  February. 
Hartford. — 4th  Tuesday  in  May  and  November. 
Delaware. — Judge,  Hon.  Wiilard  Hall,  Wilmington  5  Clerk,  W.  A.  Men- 
denhall,  Wilmington. 

Newcastle. — 3d  Tuesday  in  June  and  2d  Tuesday  in  December. 
Dover. — Tuesday  next  following  the  3d  Monday  of  March,  and  the 
Tuesday  next  following  the  4th  Monday  of  September. 
District  of  Columbia, — Judge,  Hon.  William  C ranch,  Washington. 

Washington. — Ist  Monday  in  June  and  December. 
Florida. — Judge,  Hon.  Isaac  H.  Bronson,  St.  Augustine ;  William  H. 
Marvin,  Key  West ;  Clerks,  R.  B.  Hilton,  Tallahassee  :  C.  N.  Jordan,  Peu- 
•acola ;  Joseph  S.  May,  Apalachicola ;  R.  B.  Smith,  Tallahassee. 

Tallahassee. — 1st  Monday  in  January.    Apalachkola,  1st  Monday  in 

February.   ^Pensacola,  1st  Monday  in  March.     St  Augustine,  1st 

Mooday  in  April.    Key  West,  1st  Monday  in  May  and  November. 

Georgia.— Judge,  Hon.  John  C.  Nu5oll,  Savannah ;  Clerks,  George  Glenn, 

Savannah.    W.  H.  Hunt,  Marietta. 

Marietta. — 2d  Monday  in  March  and  September. 
Savannah. — 2d  Tuesday  in  February,  May,  August  and  November. 
Indiana. — Judge,  Hon.  E.  M.  Huntington,  Cannelton;  Clerk,  Horace 
Basset,  Indianapolis. 

Indianapolis. — 3d  Monday  in  May  and  1st  Monday  in  December. 
Iowa. — Judge,  Hon.  John  S.  Dyer,  Dubuque ;  Clerk,  T.  S.  Parvlh,  Mov- 
catine. 

Dubuque. — 1st  Monday  in  January.    Iowa  City.  Ist  Monday  in  Oc- 
tober.   Burlington,  1st  Monday  in  June. 
Kentucky, — Judge,  Hon.  Thomas  B.  Monroe,  Frankfort ;  Clerk,  John  H^. 
Hanna,  Frankfort. 
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Frankfort. — 3d  Monday  in  May  and  October. 
Louisiana. — Judges,  Hon.  Theo.  H.  McCaleb,  New  Orleans ;  Hon.  Henry 
Boyce,  Alexandria ;  Clerk,  N.  R.  Jennings,  New  Orleans. 

New  Orleans. — 2d  Monday  in  December  and  Ist  Monday  in  Janiary. 

Opelouaas. — Ist  Monday  in  August    Alexandria,  Ist  Monday  io 

September.    Shreveport,  1st  Monday  in  October.     Monroe,  lit 

Monday  in  November. 

Maine, — Judge,  Hon.  Asher  Ware,  Portland ;  Clerk,  George  F.  Emery, 

Portland. 

Wiscasset. — Ist  Tuesday  in  September.    Portland,  Ist  Tuesday  in 
February  and  December.    Bangor,  4th  Tuesday  in  June. 
Maryland. — Judge,  Hon.  Upton  S.  Heath,  Baltimore ;  Clerk,  Thooat 
^picer,  Baltimore. 

Baltimore. — 1st  Tuesday  in  March,  June,  September  and  November. 
Massachusetts, — ^Judge,  Hon.  Peleg  Sprague,  Boston ;  Clerk,  Seth  E. 
^prague,  Boston. 

Boston. — 3d  Tuesday  in  March,  4th  Tuesday  in  June,  2d  Tuesday 
in  September  and  1st  Tuesday  in  December. 
Michigan. — Judge,  Hon.  Ross  Wilkins,  Detroit;  Clerk,  John  Winda, De- 
troit. 

Detroit. — 3d  Monday  in  June  and  2d  Monday  in  October. 
Mississippi. — Jud'ge,  Hon.  Samuel  J.  Gholson,  Athens;  Clerk,  G.  M. 
Ragsdale,  Pontotoc ;  W.  H.  Brown,  Jackson. 

Pontotoc. — 1st  Monday^n  June  and  December. 
Jackson.— 4th  Monday  in  January  and  June. 
Missouri. — Judge,  Hon.  Robert  W.  Wells,  Jeficrson  City ;  Clerk,  John 
Harrison,  Jefferson  City. 

Jefferson  City. — 1st  Monday  in  March  and  September. 
New  Hampshire. — Judge,  Hon.  Matthew  Harvey,  Hopkinton;  Clerk.  Al- 
bert R.  Hatch,  Portsmouth. 

Portsmouth. — 3d  Tuesday  in  March  and  September. 
Exeter. — 3d  Tuesday  in  June  and  December. 
New  Jersey. — Judge,  Hon.  Philemon  Dickerson,  Paterson ;  Clerk,  Edw. 
N.  Dickerson,  Paterson. 

Trenton. — 3d  Tuesday  in  January,  April,  June  and  September. 
New  York. — Judges,  Hon.  Samuel  R.  Betts,  New  York ;  Hon.  Alfred 
Conkling,    Auburn ;    Clerks,  James  W.  Metcalf,   New   York ;  Aureliao 
Conkling,  Auburn. 

New  York. — Ist  Tuesday  in  every  month. 

Albany. — 3d  Tuesday  in  January.    Utica,  2d  Tuesday  in  July.    Ro- 
chester, 3d  Tuesday  in  May.     Auburn,  3d  Tuesday  in  AugmL 
Buffalo,  2d  Tuesday  in  November. 
North  Carolina. — Judge,  Hon.  Henry  Potter,  Raleigh;  Clerk,  John M. 
Jones,  Edenton. 

Edenton.— 3d  Monday  in  April  and  October.     Neubem,  4th  Moo- 
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day  in  Aprfl  and  October.    Wilmington,  1st  Monday  after  the  4th 
Monday  in  April  and  October. 
Ohio. — Judge,  Hon.  H.  H.  Leavitt,  SteubenviUe ;  Clerk,  William  Miner, 
ColamboB. 

ColombuB. — 3d  Monday  in  Joly  and  2d  Monday  in  November. 
Pemnsflvania, — Judges,  Hon.  John  K.  Kane,  Philadelphia;  Hon.  Thomas 
Irwin,  Pittsburg ;  Clerks,  Thomas  L.  Kane,  Philadelphia ;   R.  B.  Rob- 
erti^  Pittsburg. 

Philadelphia. — 3d  Monday  in  February,  May,  August  and  Novem- 

•ber. 
Pittsburg. — Ist  Monday  in  May  and  October. 
Williamsport — Ist  Monday  in  October. 
Rhode  Island, — Judge,  Hon.  John  Pitman,  Providence ;  Clerk,  John  T. 
Pitman,  Providence. 

Newport. — 2d  Tuesday  in  May  and  3d  in  October. 
Providence  — 1st  Tuesday  in  August  and  February. 
8.  Coro/ma.— Judge,  Hon.  Robert  B.  Gilchnst,  Charleston ;  Clerk,  W. 
T.  Gray.  Charleston. 

Charleston. — 3d  Monday  in  March  and  September,  1st  Monday  in 
July,  and  2d  Monday  in  December. 
Tetmessee. — Judge,  Hon.  M.  W.  Brown,  Nashville ;  Clerk.  Jacob  Mc 
Gavock,  Nashville ;  James  L.  Talbot,  Jackson ;  James  W:  Campbell,  Knox- 
ville. 

Nashville.— 4th  Monday  in  May  and  November.    Jackson,  2d  Moo- 
day  in  October  and  ApriL 
Knoxville — 3d  Monday  in  April  and  October. 
Texas. — Judge,  Hon.  John  C.  Watrous,  Galveston ;  Clerk,  Thomas  Bates, 
CSalveston. 

Galveston. — 1st  Monday  in  February. 
Fenn^n/.— Judge,  Hon.  Samuel  Prentiss,  Montpelier;  Clerk.  Edward  H. 
Prentiss,  Montpeber. 

Rutland.— 6th  of  October.    Windsor,  24th  of  May. 
Virginia, — Judges,  Hon.  James  D.  HaUybartoo,  N.  Kent  C.  H. ;  Hon. 
J.  W.  Brockenburgh,  Lexington ;  Clerks,  A.  E.  Cowdery,  Norfolk ;  Eras- 
Stribling,  Staunton. 
Rkhmond.— 12th  of  May  and  November.    Norfolk,  30th  May  and 
1st  of  November.    Staunton,  Ist  Blay  and^October.    WytheviUei 
Wednesday  after  3d  Monday  in  April  and  September.   Charlesloo, 
Wednesday  after  2d  Moofbyin  April  and  September.    Clarks- 
burg, List  Monday  in  March  and  August    Wheeling,  Wednes- 
day after  1st  Monday  in  April  and  September. 
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Frankfort — 3d  Monday  in  May  and  October. 
Louisiana, — Judges,  Hon.  Theo.  H.  McCaleb,  New  Orleani ;  Hoo.  Hcary 
Boyce,  Alexandria ;  Clerk,  N.  R.  Jennings,  New  OrieaoB. 

New  Orleans. — 2d  Monday  in  December  and  let  Monday  in  Jaoouy. 

Opelouaas. — Ist  Monday  in  August    Alexaodria,  let  Mcaiday  k 

September.    Siireveport,  1st  Monday  in  October.     MaanM^Ut 

Monday  in  November. 

Maine, — Judge,  Hon.  Asher  Ware,  Portland ;  Clerk,  Geoi^e  F.  Emeiy, 

Portland. 

Wiscasset — Ist  Tuesday  in  September.    Portland,  1st  Tueiday  k 
February  and  December.    Bangor,  4th  Tuesday  in  Jima. 
Maryland, — Judge,  Hon.  Upton  S.  Heath,  Baltimore ;  Clerk,  Thonas 
^picer,  Baltimore. 

Baltimore. — Ist  Tuesday  in  March,  June,  September  and  Noveoiber. 
Massachusetts, — Judge,  Hon.  Peleg  Sprague,  Boston ;  Clerk,  Seth  E. 
^prague,  Boston. 

Boston. — 3d  Tuesday  in  March,  4th  Tuesday  in  Jane,  2d  Tnesdi^ 
in  September  and  1st  Tuesday  in  December. 
Michigan, — Judge,  Hon.  Ross  Wilkins,  Detroit;  Clerk,  John  Winda, De- 
troit. 

Detroit — 3d  Monday  in  June  and  2d  Monday  in  October. 
Mississippi, — Jud'ge,  Hon.  Samuel  J.  Gholson,  Athens;  Clerk,  G.  IL 
Ragsdale,  Pontotoc ;  W.  H.  Brown,  Jackson. 

Pontotoc. — 1st  Monday^n  June  and  December. 
Jackson. — 4th  Monday  in  January  and  June. 
Missouri. — Judge,  Hon.  Robert  W.  Wells,  Jefi'crson  City ;  Clerk,  Jobn 
Harrison,  Jefferson  City. 

Jefferson  City. — Ist  Monday  in  March  and  September. 
New  Hampshire. — Judge,  Hon.  Matthew  Harvey,  Hopkinton ;  Clerk,  Al- 
bert R.  Hatch,  Portsmouth. 

Portsmouth. — 3d  Tuesday  in  March  and  September. 
Exeter. — 3d  Tuesday  in  June  and  December. 
New  Jersey, — Judge,  Hon.  Philemon  Dickerson,  Paterson ;  Clerk,  Edv. 
N.  Dickerson,  Paterson. 

Trenton. — 3d  Tuesday  in  January,  April,  June  and  September. 
New  York, — Judges,  Hon.  Samuel  R.  Betts,  New  York ;  Hon.  Alfred 
Conkling,    Auburn ;    Clerks,  James  W.  Metcalf,   New   York ;  Aureliia 
Conkling,  Auburn. 

New  York. — let  Tuesday  in  every  month. 

Albany. — 3d  Tuesday  in  January.    Utica,  2d  Tuesday  in  July.    R^ 
Chester,  3d  Tuesday  in  May.     Auburn,  3d  Tuesday  in  Augmt. 
Buffalo,  2d  Tuesday  in  November. 
North  Carolina. — Judge,  Hon.  Henry  Potter,  Raleigh  ^  Clerk,  John  ^. 
Jones,  Edenton. 

Edenton.— 3d  Monday  in  April  and  October.     Neubem,  4th  Moo* 
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day  in  April  and  October.    Wilmington,  Ist  Monday  after  the  4th 
Monday  in  April  and  October. 
OMo. — Judge,  Hon.  H.  H.  Leavitt,  Steubenville ;  Clerk,  William  Miner, 
Columbas. 

Columbus. — 3d  Monday  in  July  and  2d  Monday  in  November. 
Pennsylvania. — Judges,  Hon.  John  K.  Kane,  Philadelphia;  Hon.  Thomas 
Irwin,  Pittsburg ;  Clerks,  Thomas  L.  Kane,  Philadelphia ;   R.  B.  Rob- 
erts, Pittsburg. 

PhilEidelphia. — 3d  Monday  in  February,  May,  August  and  Novem- 

•ber. 
Pittsburg. — 1st  Monday  in  May  and  October. 
Williamsport. — 1st  Monday  in  October. 
Rhode  Island. — Judge,  Hon.  John  Pitman,  Providence ;  Clerk,  John  T. 
Pitman,  Providence. 

Newport. — ^2d  Tuesday  in  May  and  3d  in  October. 
Providence  — 1st  Tuesday  in  August  and  February. 
S.  Carolina. — ^Judge,  Hon.  Robert  B.  Gilchrist,  Charleston ;  Clerk,  W. 
Y.  Gray,  Charleston. 

Charleston. — 3d  Monday  in  March  and  September,  1st  Monday  in 
July,  and  2d  Monday  in  December. 
Tennessee. — Judge,  Hon.  M.  W.  Brown,  Nashville  ;  Clerk.  Jacob  Mo 
Gavock,  Nashville ;  James  L.  Talbot,  Jackson ;  James  W:  Campbell,  Knox- 
ville. 

Nashville. — 4th  Monday  in  May  and  November.    Jackson,  2d  Mon- 
day in  October  and  April. 
Knoxville — 3d  Monday  in  April  and  October. 
Texas. — Judge,  Hon.  John  C.  Watrous,  Galveston ;  Clerk,  Thomas  Bates, 
Galveston. 

Galveston. — 1st  Monday  in  February. 
Vermont, — Judge,  Hon.  Samuel  Prentiss,  Montpelier;  Clerk,  Edward  H. 
Prentiss,  Montpeher. 

Rutland.— 6th  of  October.    Windsor,  24th  of  May. 
Virginia. — Judges,  Hon.  James  D.  Hallyburton,  N.  Kent  C.  H. ;  Hon. 
J.  W.  Brockenburgh,  Lexington ;  Clerks,  A.  E.  Cowdery,  Norfolk ;  Eras- 
mus Stribling,  Staunton. 

Richmond. — 12th  of  May  and  November.  Norfolk,  30th  May  and 
1st  of  November.  Staunton,  Ist  May  and^October.  Wythevillei 
Wednesday  after  3d  Monday  in  April  and  September.  Charlestons 
Wednesday  after  2d  Monday  in  April  and  September.  Clarks- 
burg, last  Monday  in  March  and  August  Wheeling,  Wednes- 
day after  1st  Monday  in  April  and  September. 
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{Vid.  ante,  page  189,  f  33a) 


The  convenieoce  of  the  Bar  in  having  the  names  of  reliable 
the  various  states, familiar. with  taking  depositions  aod^other  •ernhjodicHl 
duties,  suggested  the  insertion  of  the  following  list — ^but  not  till  it  was  tos 
late  to  extend  it  farther  than  the  Atlantic  states,  without  delayiog  the  pub- 
lication of  the  work. 

Conneciicui. 

Francis  Fellamer,  Hartford.  John  J.  Cleveland,  New  Haren. 

Charles  R.  Ingersoll,  New  Haven.     James  A.  Hovey,  Norwich. 

# 

Georgia. 

Joseph  Bancroft,  Savannah.  Samuel  A.  Bailey,  ColumbiML 

Charles  S.  Henry,      "  Alfred  Iverson,  « 

Wm.  W.  Holt,  Augusta.  James  Smith,  Macon. 

Maine. 

Thomas  Amory  Deblois,  Portland.      Frederick  Hobbs,  Bangor. 
John  Rand,  "  James  S.  Rowe,        " 

George  F.  Shepley  "  Aaron  Hayden,  Eastport 

William  Willis,  "  Daniel  T.  Granger,  Eastport 

Phillip  Eastman,  Saco. 

Ma^ssachnsetts. 

Edward  G.  Loring,  Boston.  William  W.  Story,  Boston. 

George  T.  Curtis,         "  Benj.  F.  Hallett,  " 

George  S.  Hillard,         "  Charles  Levi  Woodbury,  Bostoa 

Charles  Sumner,  "  Oliver  Prescott,  New  Bedford. 

James  M.  Bunker,  Nantucket 

Mari/land. 

John  Hannan,  Baltimore.  Levin  Gale,  Baltimore. 

John  Carrerl,  '•  H.  D.  Evans,    ** 
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New  Hampshire, 

Samuel  Cushman,  Portsmouth.  Luther  D.  Sawyer,  Ossipee. 

Lory  Odell,  "  Samuel  D.  Bell.  Manchester. 

John  Kelly,  Exeter.  Horace  Chase,  Hopkinton. 

Asa  Freeman,  Dover.  L.  Chamberlain,  Keene. 

Asa  Fowler.  Concord.  David  Dickey,  Newport. 

Warren  Lovell,  Meredith,  Joeiah  duincy.  Rumney. 

Jared  W.  Williams,  Lancaster. 

New  York, 

Alex.  Gardiner,      New  York.  Augustus  A.  Boyce,  Ulica. 

James  W.  Metcalf,        do.  Joseph  F.  Sabine,  Syracuse. 

George  W.  Morton,      do.  Aurelian  Conkling,  Auburn. 

Richard  E.  S  til  well,      do.  Lysander  Farran,  Rochester. 

John  W.  Nelson,           do.  Henry  K.  Smith,  Buffido. 

Charles  W.  Newton,    do.  Leander  Babcock,  Oswego. 

Henry  J.  Hilton,  Albany.  Wm,  H.  Shumway,  do. 

John  O.  Dkkey,  Sacketts  Harbor. 

Pennsylvania, 

Thomas  L.  Kane,  Philadelphia.         George  Plitt,  Philadelphia. 
Jabez  Burcheurd,  Philadelphia.  Charles  F.  Heazlitt,  Philadelphia. 

South  Carolina. 

H.  Y.  Gray,  Charleston.  George  Buist,  Charleston. 

William  Blanding,  Charleston. 

Vermont. 

Norman  Williams,  Woodstock.  Wylljrs  Lyman,  Burlington. 

David  Robinson,  Bennington.  George  F.  Houghton,  St.  Albans. 

Robert  Pierpont,  Rutland.  Oraroel  H.  Smith,  Montepelier. 

Silas  H.  Hodges,      "  Edward  H.  Prentiss,        " 

SamU  Swift,  Middlebury.  Charles  Davis,  Danville. 

Ira  H.  Allen,  Irasburgh. 

Virginia. 
Peter  V.  Daniel,  jr.,  Richmond.  William  T.  Hendren,  Norfolk. 
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ABATEMENT,  ^  484,  485. 
ACTIONS, 

a  few  general  classes  sufficient,  \  400. 
ACTOR, 

both  parties  actors,  ^  513. 
ACT  OP  1845, 

extending  admiralty  jurisdiction  to  lakes,  ^  246  to  252. 

constitutional  under  the  commerdai  grant,  ^  248  to  250. 

Congress  may  regulate  it,  f  250.  ^ 

the  jurisdiction  under  it  is  practically  admiralty  and  maritime,  ^  250, 251 . 
ACT  OP  1847, 

for  reduction  of  costs,  ^  499,  500,  501. 

unjust,  inconsistent,  and  impracticable,  ^  499,  501. 
ADMIRAL, 

etymology,  ^  3,  38. 

originally  an  executive  officer,  ^  3. 

his  power  transferred  to  courts,  ^  4,  33,  38,  39. 

his  jurisdiction  confined  to  the  local  waters  and  the  vessels  of  his  own 
nation,  ^  3,  39,  245. 
ADMIRALTY  COURTS,  ^  2. 

have  taken  the  place  of  the  admiral,  ^  4,  39. 

of  the  United  States,  ^  315. 

their  organization,  jurisdiction,  and  powers,  ^  315  to  345. 
ADMIRALTY  LAW,  ^  10. 

derived  from  naval  command,  ^  4,  33. 

dictated  by  common  convenience  and  common  rights  on  the  highway  of 
nations,  ^  4. 

derives  its  characteristic  principles  from  the  civil  law,  ^  5. 

is  properly  the  laws  regulating  the  shipping  of  a  particular  nation,  en- 
forced originally  by  the  admiral  of  that  nation,  ^  39^Vid.  Maritime 
Law. 
ADMIRALTY  PRACTICE.— Vid.  Practice. 
ADMIRALTY  AND  MARITIME, 

their  signification,  ^  188  to  192. 
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ADMIRALTY  JURISDICTION, 

in  the  United  States  still  aa  open  questioo,  (  9. 

increased  importance  of  the  subject,  ^  12. 

constitutional  grant  of  it,  ^19. 

has  received  five  different  constractioiw,  ^19. 

is  confined  to  the  judicial  power-*to  cases  in  oouiti,  ^  33. 

extends  to  all  cases,  ^  34. 

docs  not  include  the  executive  powers  or  droits  of  the  admlrtl,  ^  33. 
ADMIRALTY  RULES  OF  THE  SUPREME  COURT, 

pages  339  to  34S. 
ADVOCATE.— Vid.  Proctoiis  ahd  Adtocatis. 
AFFIDAVIT, 

forms  of,  pages  437,  439,  459,  489  to  491. 
AFFREIGHTMENT, 

contracts  of,  ^  286  to  288. 

agreements  for  maritime  carriage  of  persons  or  property,  \  8861 
AGREEMENT  OF  1575,^  75,  81. 

1632,  ^  91  to  99. 
ALLEGATIONS,  NEW,  ^  483  to  485. 
AMENDMENTS,  ^  483  to  488. 

may  be  made  at  any  time,  ^  483. 

in  the  appellate  court,  ^  483,  609. 

cannot  introduce  new  subject,  §  483. 

form  of,  page  572,  573. 
AMENDMENTS  OF  THE  CONSTITUTION, 

6th  and  7th  considered,  §  193  to  203. 
ANCIENT  JURISDICTION  OF  THE  ENGLISH  ADMIRALTY, 

^  19,  46  to  73. 
ANSWER,  ^  367,  472  to  476. 

time  to  answer,  ^  456,  457. 

extends  return  day,  ^  457. 

must  be  on  oath,  ^  472. 

form  of,  ^  472  to  476— ;7a^ej  571  to  573. — Vid.  Claim  and  Axsvtt. 
APPEAL, 

right  to  depends  on  amount  recoverable  by  each  party,  ^  404.  581. 

from  District  to  Circuit  Court,  ^  579  to  598. — Vid.  Cihccit  Cocrr. 

suspends  tlie  sentence,  ^591. 

may  be  new  proofs  and  allegations  in  the  court  above,  ^  586. 

may  be  dismissed  if  irregular  or  not  prosecated,  ^  607,  611. 

from  District  to  Circuit  Court,  forms,  page*  592  to  597. 

from  Circuit  Court  to  Supreme  Court,  ^  599  to  616. — Vid.  Scpicmi 
Court. 
forms,  pages  598  to  602. 

APPEARANCE,  ^  449  to  456. 
notice  of,  ^  456. 
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APPEARANCE, 

ifl  waiver  of  formal  defecta,  ^  458. 

no  one  can  appear  or  intervene  in  rem  without  giving  security  for  costf, 
^460. 

appearance  not  perfect  till  he  has  filed  claim,  answer,  and  stipulation, 
^460. 

on  appeal  in  Circuit  Court,  ^  592. 
APPRAISEMENT. 

of  property,  ^  444  to  448,  498. 
APOSTLES,  ^  588. 
ARAGON, 

laws  of,  187. 
ARTICLES  OF  CONFEDERATION,  §  25,  31. 
ARTICULI  ADMIRALITATIS.  ^  82  to  90. 
ASSAULT  AND  BATTERY,  §  309. 

parties  in  cases  of,  ^  392. 

libel  for,  page  532. 
ATTACHMENT, 

in  r*m,  §  410. 

to  compel  delivery  of  property,  ^  439,  440,  441. 

of  goods,  credits,  and  effects  in  hands  of  garnishee,  425  to  433. — Vid. 
Garnishees. 

form  of  libel,  page  474,  484,  532,  55L 

attachment,  page  553. 
AUSTRIA, 

laws  of,  ^  187. 
AVERAGE,  §  1^95. 

BAIL,  ^  489  to  502. 

order  of  judge  necessary  to  hold  to  bail  in  cases  over  $5C0,  §  416. 

form  of  order,  §  416,  page  226. 

marking  for  bail,  §  553. 

marshal  must  take  sufficient  bail,  ^  422. 

form  of  the  stipulation,  §  423. 

of  bond,  page  565. 

stipulations,  ^  489  to  502. 

forms  of,  pages  560  to  567. 

no  particular  form  necessary,  ^  489. 

construed  by  the  intention  of  the  law  not  of  the  party,  (  490. 
BARGEMEN,  ^  284. 
BILL  OF  LADING, 

a  maritime  contract,  ^  286. 

no  necessary  form  of,  §  286. 

not  absolutely  necessary,  §  286. 

libels  on,  pages  505,  506. 
BODY  OF  A  COUNTY,  §  71. 
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BONDS, 

to  marshal  on  arrest,  page  565. 

under  act  of  1847,  page  566.— VkL  Stipolatiom. 
BONDING, 

of  property,  ^  444  to  448,  491,  496. 

consent  to  bond,  page  568. 
BOTTOMRY,  ^  291,  292. 

libel,  page  502. 
BLACKBOOK  OF  THE  ADMIRALTY,  ^  53  to  59. 
BREMEN, 

laws  of,  ^  187. 
BRIDGES,  ^  48,  88,  153,  162,  253. 

a  limit  because  they  obstruct  navigation,  ^  96,  253. 
BRITISH  EMPIRE, 

admiralty  jurisdiction  various  in  dififerent  portioiM  of  the  empire — Eof* 
land,  ^  46,  74,  1 10. 

Scotland,  ^  115,  116,  307. 

Ireland,  ^117. 

Colonies,  ^  118  to  165. 

at  difTerent  periods,  ^  46,  74,  110,  111,  114,  117,  118,  161,  168,  163, 
192,  307. 
BRITISH  GOVERNMENT, 

its  relation  to  ours,  ^  28  to  31. 

not  alluded  to  in  the  Constitution  or  Articles  ofConfedeFatioD,  ^  31. 

the  only  link  that  connects  is  a  common  language,  §  32. 
BUILDER, 

first  man  who  has  a  maritime  relation  to  a  ship,  ^  264. 

this  service  is  maritime,  ^  264. 

may  sue  and  be  sued  in  personam^  and  may  sue  in  rem,  §  265. 

riggers — sail  makers — ship  chandlers — in  aiding  to  finish  and  fumkh  a 
new  ship,  have  the  same  relation  to  her  as  the  builder,  ^  266. 

libels  in  relation  to  building,  page  471  to  474. 

CALLING 

defendant,  449. 

the  Jibellant,  455. 
CARGO, 

liable  for  freight,  ^  286. 

sale  of,  ^  296. 

appropriation  of,  ^  206. 

libel  against  for  possession,  ;7a^«  176. 
CASES  IN  COURTS, 

American  Admiralty  jurisdiction  confmed  to,  33. 
CATALONIA, 

laws  of,  ^  187. 
CHARLES  I., 

resolutions  or  agreement  in  time  of,  ^  91  to  99. 
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CHARLES  L— continued. 

omitted  in  Coke's  reports  aAer  2d  editioii,  ^  98. 
CHARTER  PARTY,  ^  287. 

no  particular  fonn  necessary,  ^  287. 

jurisdiction  is  well  settled,  ^  287. 

libels  on,  page  509,  512,  551. 
CIRCUIT  COURTS, 

organization  and  jurisdiction,  ^  320. 

practice  of,  §  578  to  598. 

either  judge  may  hold,  ^  320. 

no  original  admiralty  jurisdiction,  ^  320,  578. 

appellate  jurisdiction,  ^  320. 

in  case  of  disability  of  district  judge,  cases  transferred  to  circuit,  ^  321. 

disability  removed,  causes  remanded,  ^321. 

district  clerk  may  make  rules  and  orders,  &c.,  §  321. 

form  of  order  authorizing  district  clerk  to  make  orders,  dx.  ^  322. 

appeals  from  final  decrees,  ^  579. 

only  from  final  decrees,  ^  580. 

final  decree  what,  ^  580. 

amount  in  dispute,  ^  581. 

must  be  made  to  next  circuit,  (  582. 

and  while  district  court  is  sitting,  ^  582. 

usual  time,  ten  days,  ^  583. 

must  be  in  writing,  ^  583,  585. 

no  form  necessary,  ^  583. 

notice  of,  ^  584. 

security  and  justification,  ^  585. 

formal  appeal,  ^  585. 

three  classes  of,  ^  586,  587. 

documents  to  be  returned,  and  when,  ^  588. 

apostles,  ^  588. 

appeal  from  the  circuit  court  may  be  made  in  ten  days,  §  597. 

at  any  time  within  five  years,  ^  597. 

testimony,  how  settled,  §  597. 

decree  of  supreme  court  is  executed  in  the  circuit  court,  ^  598. 

remittitur,  §  598. — Vid.  Supreme  Court. 

circuit  court  executes  its  own  decree,  ^  589. 
CITATION  ON  APPEAL,  §  604. 

form  of,  page  600. 

to  commence  suit,  page  228,  554. 
CIVIL  LAW,  §5. 

practice,  ^  351,  352. 
CLAIM,  ^  461  to  465. 

no  form  necessary,  ^461. 

must  be  sworn  to— may  be  put  in  before  return  of  proee«i  {  4^ 
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CLAIM — continued. 

ibrm  of  claim,  §  462,  page  257, 436,  569. 
separate  claimants  pat  ia  separate  claims,  ^  463. 
wiio  may  claim,  §  46d. 
consuls — public  officers — ^underwriters,  §  463. 
must  be  separate  claims  to  separate  libels,  §  464. 
simple  claim  is  no  defence,  §  465. 
form  of  claim  and  answer,  page  431,  435,  464,  465. 
claim,  answer  and  exception,  page  569. 
CLASSES  OF  POWERS  IN  THE  CONSTITUTION,  {  27. 
CLASSES  OP  CASES  GRANTED  TO  U.  &.  JUDICIARY,  §  16, 

35,36,199,200,201. 
CLERKS, 

appointed  by  courts,  §  331. 
their  oath,  §  331. 
their  i>ond,  §  331. 
duties  and  powers,  §  332. 
CLERK  OF  THE  DISTRICT, 
appointed  by  the  judge,  §  331. 
may  make  rules  and  orders,  and  take  testimony  in  case  of  dinbility  of 

the  judge,  §  321. 
form  of  the  order  of  the  circtrit  judge  in  such  case,  §  322. 
keeps  minutes  and  files — administers  oaLis,  takes  bail — keeps  aeeouDti, 

§332. 
may  be  attached,  §  332. 
should  keep  an  adc^ralty  register,  §  333. 
CODES,  MARITIME, 

of  Continental  Europe,  §  44,  172,  177,  178. 
Rhodian,  §  179. 
Jerusalem,  §  180. 
Oleron^  §  181. 

Damne,  Westcopelle,  §  182, 
Amsterdam,  Enchysen  and  S  tavern,  §  182. 
Low  countries,  ^  182. 
Wisbuy,  ^  183. 
Consulat,  ^  184. 
Guidon,  ^  185. 
Hanse  towns,  ^  186. 

Norway — Two  Sicilies — Iceland — Denmark — Lubec,  Pisa  and  Fbrenee 
— Prussian  States — Venke  and  Austria — Catalonia — Arragoo— Va- 
lence— Majorca — Sweden — Hamburg — Russia — ^Bremen — Papal 
States — Genoa — Sardinia,  (  187. 
commentators  on  these,  and  elementary  marithne  writers,  ^  210. 
none  of  them  adopt  the  English  rule  of  jurisdictxm,  ^211. 
they  treat  of  all  cases  of  ships,  shij^ng  and  maritime  commerce,  (  211. 
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COKE,  LORD 

Jed  the  attack  on  the  admiralty,  ^  6,  74. 
unacrapulous  and  tyraonical,  ^  6,  81, 108. 
triumphed  over  the  admiralty,  ^81. 
COLLISION,  ^  312. 

libel  (or,  page  534. 
COLONIES, 

British,  ^  45,  109. 

admiralty  jurisdiction  in,  §  118  to  165. 
COLONIAL  COURTS,  §  19,  118, 151  to  164. 

created  by  ro3ral  commission,  §  118,  121,  122. 
COMMENCEMENT  OF  SUIT,  §  413. 
COMMENTATORS, 

on  maritime  law,  ^210. 
COMMERCE.  ^  28,  29. 

power  to  regulate,  §  207,  248« 
wisdom  of  the  provision,  §  208. 
of  the  lakes  and  rivers,  §  242,  243,  244, 245. 
COMMISSION, 

a  dedimus  potesiaiemf  §  531,  532. 
never  issues  to  an  enemy's  country  in  prize  cases,  {  531. 
mode  of  issuing  regulated  by  the  court,  §  531. 
how  executed,  §  532. 
act  regulating, /Mi^e  421. 
form  of,  pages  450  to  454. 
sitb  muluae  vicissiludiniSf  §  533. 
letters  rogatory,  §  533. 
form  of,  page  590. 
COMMISSIONS, 

of  admiral,  §  48,  49,  50,  113. 
colonial,  §49,  109, 118. 
governor,  §  120  to  123. 
vice  admiral,  §  123  to  141. 
admiralty,  to  officers  of  state,  ^  143  to  149. 
judge  of  the  colonial  court  of  admiralty,  §  151  lo  160. 
their  general  extent,  §  161  to  165. 
subject  matter,  ^  161. 
place,  ^  162. 
persons,  ^  163. 

their  jurisdiotioQ  was  exercised,  ^  164. 
lo  colonial  judges  and  vice  admirals,  §  124, 150. 

those  show  the  source,  extent,  and  definitkui  of  the  jurisdiction  in 

the  colonies,  §  161. 
as  to  subject  matter  they  embrace  the  largest  jorisdictioo,  especially 

including  the  cases  denied  to  the  English  admiralty,  \  161. 
as  to  place  equally  extensive,  ^  162. 
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COMMI6SIONS-*con/tnu«<f. 

as  to  peraons  equally  extetadve,  ^  163. 

their  jurisdiction  was  actiire  not  dormant,  §  164. 

of  the  king  run  through  his  whole  dominions,  ^118. 
COMMISSIONERS, 

to  take  affidavits  and  bail,  statutes  in  relation  to  them,  jMgeM,  419, 420, 
423. 

their  powers  and  duties,  §  338,  ZSQ—page  340,  rule  5,  and  346,  role  35. 

matters  may  be  referred  to  them,  §  339 — jtage  347,  rule  44. 

have  powers  of  master  in  chancery.  (  339— jki^  347,  rule  44. 

have  powers  of  magistrates,  §  338,  page  423. 

list  of  U.  S.  commissioners,  page  610. 
COMMON  LAW, 

suits  at,  ^  193,  195  to  203. 
COMMON  LAW  COURTS, 

strife  with  the  admiralty,  §  74  to  110. 

jealousy  and  selfishness,  §  74,  82,  91. 
COMPLAINTS, 

of  the  colonists  referred  to  the  land  and  revenue  eases  which  were  tried 
in  the  admiralty,  not  to  maritime  cases,  §  165. 
CONFEDERATION, 

articles  of,  §  25,  31. 
CONSOLIDATION,  §  551. 
CONSORTSHIP,  §  298. 
CONSTITUTION,  §  19,  20. 

discussed  and  adopted  as  it  is,  §  20. 

by  compromiseSj  §  20. 

consists  mainly  of  grants,  §  23. 

not  a  code,  §  22. 

conveys  elemental  powers,  §  26. 

for  expressed  purposes,  §  27. 

classes  of  powers,  §  27. 

grants  to  the  government  of  the  U.  S.,  not  to  courts,  §  29. 

not  founded  on  any  other  government,  nor  made  aAer  any  pattern  or 
standard,  §  30. 

all  its  words  significant,  §  21,  37.  38,  165. 
CONSULAT   DE  LA  MER— CONSULATE  OF  THE   SEA-IL 

CONSOLATO,  §  184. 
CONSUL, 

may  claim  for  persons  of  his  own  nation,  §  469. 
CONTINENTAL  EUROPE, 

marine  laws  and  ordinances  of,  §  172. — Vid.  Codes  Maritime. 
CONTRACTS, 

their  jurisdiction  depends  on  subject  matter  not  on  locality.  §  254,  2j6 
CONTRIBUTION,  AVERAGE,  §  295. 
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CONTUMACY  AND  DEFAULT— Vid.  Defaolt. 
COPIES  OF  PLEADINGS,  §  488. 
COSTS  AND  FEES,  §  508,  649  to  653. 

general  and  uniform  tariff  of  fees  desirable,  §  508. 

stipulations  for,  §  413, 460. 

costs  entirely  in  discretion  of  court,  §  649. 

vary  according  to  equity,  and  to  the  conduct  and  circumstaocef  of  the 
party,  §  549,  652. 

never  decreed  against  the  government,  §  549. 

may  be  thrown  on  the  proctor  or  advocate,  §  551. 

may  be  apportioned,  §  553. 

how  taxed,  §  553. 

whers  filed,  §  663. 

in  the  supreme  court,  §  616. 
COUNTY,  §  71. 

COUNSEL  FEES  ALLOWED,  §  652,  616. 
COURTS 

having  jurisdiction,  have  power  to  administer  justice  to  that  extent, 
§  17,  204. 

jurisdiction  to  commence  gives  jurisdiction  to  finish  and  execute,  §  17, 204. 

various  kinds,  §  2,  29,  42,  315. 

jurisdiction  and  course  of  procedure  different,  §  197. 

jurisdiction  depends  on  constitution— course  of  procedure  on  statute, 
§  197,  203,  204. 

same  court  acts  as  court  of  law,  equity,  and  admiralty,  $  327. 

U.  S.  courts  have  all  necessary  powers,  §  328. 

they  are  prize  courts,  instance  courts,  criminal  courts,  §  330. 

U.  S.  courts  are  of  limited  jurisdiction,  §  15,  403. 

their  organization,  §  314  to  345. 

list  of  judges  and  terms,  page  604  to  610 — Vid.  Distbict  Court. — 
Circuit  Court. — Supreme  Court. 
CRIMES,  §  570  to  573. 

practice  same  as  in  common  law  courts,  {  572. 

limitations,  §  576, 577. 
CROKE'S  REPORTS  MUTILATED,  §  98.     , 
CURRENTS,  ^  238,  239,  240. 

DAMAGE. 

on  the  high  seas,  §  308  to  312. 
to  person,  §  309. 
to  ship,  §  310  to  312. 
to  goods,  §  310,  311. 
DEATH 

does  not  abate  suit  if  cause  of  action  survive,  §  484. 
suit  proceeds  in  the  name  of  the  executor,  ^  484,  485. 
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DECREE,  §  541  to  554. 

varies  according  to  case  for  or  against  different  parties  §  541. 

interlocutory  or  final,  §  542. 

court  decides  the  principles  and  refers  details,  {  543. 

reference,  544  to  546. 

against  stipulators,  §  547,  557. 

in  a  suit  in  rem  may  be  a  decree  tn  personam,  §  547. 

correcting  or  varying  decree,  §  548. 

appeal  suspends,  §  590,  591. 

may  be  carried  into  effect  before  appeal  on  motion,  {  596. 

forms  of, 

Caption  of  orders  and  decree,  page  574. 

Order  of  condemnation  by  default,  with  referenee  to  a  conimii- 

sioner,  page  574. 
The  like,  on  the  merits  after  hearing,  page  574. 
The  like,  in  a  cause  of  damage,  page  574. 
Order  of  confirmation  of  the  report  of  a  oommissioDer,  and  fioil 

decree,  with  judgment  against  the  bail,  page  575. 
Final  decree  for  a  sum  certain,  with  costs,  page  575. 
Final  decree  on  the  merits,  with  a  reference,  page  575. 
Final  decree  of  forfeiture  on  a  libel  of  information,  paga  575. 
Final  decree  for  the  defendant  in  a  possessory  or  petitory  soil  pegt 

576. 
Final  decree  on  a  peremptory  exception  to  the  libel,  page  571 
Decree  overruling  exceptions  to  an  answer,  page  576. 
Decree  settling  priority  in  the  distribution  of  the  proceeds  in  coart 

in  several  causes,  page  577. 
Decree  for  a  libellant  on  a  charter  party,  page  577. 
Decree  on  a  special  motion,  dismissing  a  libel  where  procesi  had 

improperly  issued,  page  578. 
Decree  for  wages,  and  short  allowance  for  a  part  of  the  voyage, 
and  forfeiture  of  the  residue,  page  578. 
DEDIMUS  POTESTATEM,  §  531,  532,  page  421. 
DELIVERY  OF  PROPERTY  ON  STIPULATION,  §  444  to  44S. 
in  seizure  cases,  ^  445,  446. 
object  is  to  save  expense,  §  447. 

application  cannot  be  made  except  by  a  party  to  a  cause,  $  44S. 
DEFAULT,  §  449. 

of  defendant,  §  449,  452. 

of  libellant,  §  455. 

in  personam,  §  449. 

tn  rem.  §  452. 

may  be  set  aside,  §  450,  451,  455. 

of  defendant,  when  property  is  attached,  §  460. 

of  garnishee,  §  459. 

decree  on  default,  page  574. 


INDEX.  683 

DEFENCE, 

must  be  set  up  in  answer  or  all^iations;  §  465* 

no  defence  can  be  heard  which  is  not  spread  before  the  court,  §  4d5. 

different  defences  may  be  set  up  in  same  pleading,  §  482. 
DEMURRAGE,  §  279. 

libels  for,  pages  518,  520. 
DENMARK, 

laws  of,  §  187. 
DEPOSIT  OF  MONEY  AS  SECURITY,  §  491. 
DEPOSITIONS  DE  BENE  ESSE,  §  520  to  530. 

no  presumptions  in  their  favor,  §  520,  528. 

authority  to  take,  limited,  §  520. 

depositions  prima  facie  evidence,  in  what  cases,  §  528. 

before  what  officers,  §  522. 

how  taken,  §  523  to  530. 

notice,  §  524,  529. 

how  served,  §  524. 

mode  of  taking,  §  525. 

now  sent,  §  525. 

how  opened,  §  525. 

exceptions  to,  §  526. 

as  far  as  known  should  be  made  before  the  magistrate,  {  528. 

taken  during  the  session  of  the  court  inadmissible,  §  529. 

taken  without  notice  good  cause  for  a  continuance,  §  529. 

cannot  be  read  without  showing  the  reason  for  taking,  $  530. 

act  regulating,  page  420. 

forms  of  taking,  page  441  to  450. 

on  conmiission,  page  453. 

in  preparatorio  in  prize  cases,  page  591. 
DETENTION, 

libel  for,  pagee  518,  525. 
DISTRICT  COURTS, 

their  organization  and  jurisdiction,  §  316  to  319. 

have  cognizance  of  all  cases  of  admiralty  and  maritime  juriidietioo, 
§317. 

judges  must  reside  in  districts,  §  318. 

terms,  stated  and  special,  §  318. 

aim  to  administer  justice  speedily,  §  318. 

always  open,  §  318. 

inability  of  judge — marshal  may  adjourn,  §  319. 

death  of  judge — all  cases  continued,  §  319. 

disability  of  judge,  §  319. 

judge  interested,  §  323. 

appeals  from,  §  320,  579  to  598. 

aAer  appeal  district  court  can  make  do  order,  §  588, 589,  591. 

may  be  prohibited,  §  591. 
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DISTRICT  COURTS— conrtniierf. 

cause  and  funds  are  tranaferred  to  dnmi  court,  {  569. 

mode  of  appealing,  §  589. 

enrolled  decree  remains  below,  and  is  a  decree  till  revened,  §  590. 
DOCKAGE,  §  283. 
DROITS, 

of  admiralty,  none  in  U.  S.,  §  33. 
DUPLICITY, 

pleadings  may  be  double,  §  482. 

EDWARD  I , 

ordinances  of,  §  55  to  59,  64,  65. 
ELIZABETH, 

agreement  in  time  of,  §  75. 
ENGLAND, 

maritime  cases  tried  in  all  the  superior  courts,  §  42. 
ENGLISH  ADMIRALTY, 

ancient  jurisdiction,  §  46  to  73.  • 

was  very  extensive,  §  46. 

jurisdiction  not  derived  from  statute,  but  prerogative,  §  47. 

commission  of  the  admiral,  §  48,  49,  50. 

agreement  of  1575,  §  76. 

articuli  admiralitatis,  §  82. 

resolutions  of  the  judges  in  time  of  Charles  I.,  §  91. 

strife  with  common  law  courts,  §  74  to  110. 

acts  of  the  Republican  Parliament,  §  100  to  102. 

modern  jurisdiction.  §  81,  91,  103  to  107. 

at  the  time  of  the  American  Revolution,  §  111  to  113. 

very  limited,  §  111. 

no  reason  for  conrerring  that  limited  jurisdiction  on  the  U.  S.  gorcni- 
ment,  §  111,  190. 

English  decisions,  not  authority  on  questions  of  jurisdiction,  §  257,  261. 

many  cases  decided  in  our  courts  on  English  authority,  §  258. 

weight  of  authority  against  the  English  cases,  §  258,  259,  260. 

the  general  maritime  law  is  the  only  guide,  §  262. 

looked  upon  with  jealousy,  §  6. 
ENGLISH  DECISIONS, 

not  authority  on  jurisdiction,  §  257  to  261. 

rule  of  decision  always  denied  here,  §  8. 
ENROLMENT  OF  DECREE,  §  554. 

EQUITABLE  JURISDICTION  AND  POWER  OF  THE  ADMI- 
RALTY, §  41,  42,  329. 

has  not  the  characteristic  powers  of  a  court  of  equity,  §  329. 

decides  on  equitable  principles,  §  329. 

equity  characterizes  the  practice,  §  358. 
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ETYMOLOGY, 

of  admiral,  admiralty^  maritime,  naya],  nautical,  §  38, 189,  213,  note  «. 
EVIDENCE,  §  515  to  538. 
pleadings,  §  518. 
answers,  §  519. 

depositions  de  bene  esse,  §  520  to  530. 
commission,  or  dedimus  poles latemj  {  5314  532. 
letters  rogatory,  §  533. 
parties,  §  534  to  538. 
master,  §  535. 
suppletory  oath,  §  536. 
decisory  oath,  §  538. 

testimony  in  court  taken  down  by  clerk,  §  527. 
may  be  used  on  appeal,  §  527. 
EXCEPTIONS,  §  368,  466  to  471. 
to  the  libel,  §  466  to  469. 
to  answer,  §  466,  470. 
to  interrogatories,  §  466,  470, 479. 
to  report  of  commissioner,  §  466. 
to  depositions,  §  526. 
dilatory  exceptions,  §  468. 
peremptory  exceptions,  §  468. 
form  of  exception,  §  467,  469. 
proceedings  on,  §  470,  471. 
forms  of  exceptions, 

exceptions  by  the  libellant  to  report  of  commissioner,  pege  580. 

exceptions  by  the  defendant  to  a  report  of  the  clerk  or  a  commit- 
sioner.^^e  581. 

a  dilatory  exception  to  a  libel,  pa^e  259. 

a  peremptory  exception  to  a  libel,  page  260. 

exceptions  to  a  libel  for  a  misjoinder,  page  581. 

exceptions  to  an  answer  for  scandal  and  impertinence,  page  582. 

exceptions  to  an  answer  for  insufficiency,  page  583. 

exceptions  to  interrogatories  to  a  party  or  garnishee,  page  584. 

exceptions  to  answer  of  a  party  or  garmshee  to  interrogatories 
page  584. 

exceptions  to  depositions  de  bene  esse^  page  585« 
EXECUTION,  §  555  to  559. 

against  property  in  hands  of  garnishee,  §  460. 

against  garnishee,  §  460. 

may  be  by  attachment,  §  555. 

party  may  be  imprisoned  on,  §  555. 

against  goods,  combining  the  nature  of  a  capias  tJidJUri/aeuu,  {  A55. 

form  of  §  556. 

run  through  the  state,  §  556. 
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EXECUTION— c(m^iiiu«J. 

in  favor  of  government  run  throughout  the  United  States,  §  556. 
venditioni  exponas^  §  557  to  559. 
forms  of  executions, 

venditioni  exponas  on  an  interlocutory  order  in  a  case  of  nlvage, 

page  591. 
venditiota  exponas  on  a  libel  of  information,  page  591. 
an  execution  in  the  nature  of  a  fieri  facias  and  of  a  c^ias,  page 

591. 
attachment  to  compel  the  defendant  to  perform  a  decree,  page  591. 
wl  fieri  faeias  against  goods,  chattels  and  lands,  page  591* 
the  marshal's  return,  page  591. 
fiXECUTORS  AND  ADMINISTRATORS,  §  385,  484, 485.' 

may  be  admitted  to  prosecute  or  defend  by  amendmeot,  on  motioii, 
§  484,  485. 

FEES,  §  550  to  553. 

of  marshal  and  clerk,  §  550. 

act  regulating,  page  418. 

fee  bill.  New  York,  page  413. 

fee  bill  of  the  state  court  of  admiralty,  page  415. 
FISHERIES,  §  174,  241,  263,  277,  281,  298. 

form  of  libel  on  a  whaling  contract,  page  516. 
FLORENCE. 

laws  of,  §  187. 
FORFEITURE,  §  301  to  303. 
FOREIGN, 

vessels,  §  272,  273. 

states  of  the  union  foreign  to  each  other,  §  24. 
FORMS,  §  371. 

none  established,  ^  371. 

convenient  and  useful,  §  371. 
FRANCE,  §  45,  172. 

marine  ordinances  of,  justly  celebrated,  §  172. 

maritime  jurisdiction  extensive,  §  172  to  176. 
FREIGHT,  §  286  to  288. 
FRESH  WATER,  §  151,  249. 

GARNISHEES, 

must  be  named  in  libel,  ^  407,  409,  410. 

must  be  cited  to  appear,  §  425  to  433. 

must  appear  and  answer,  §  459. 

interrogatories  to,  §  459. 

may  be  made  personally  responsible,  §  459. 

if  he  deny  having  property,  the  libellant  may  reply,  §  459. 
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GENERAL  ADMIRALTY  JURISDICTION,  ^  19. 
GENERAL  GOVERNMENT, 

not  (brmed  aAer  the  institutions  of  Great  Britain,  as  a  pattem  or  parent, 
§  29  to  32, 194. 

within  its  own  sphere,  original  and  independent,  §  25,  26,  27. 

limited  in  its  objects  mainly  to  foreign  and  interior  relations.  §  27. 

its  importance  to  the  people,  the  states  and  the  nation,  §  313. 
GENOA, 

laws  of,  §  187. 
GODOLPHIN,  §  103, 108. 
GRANTS, 

constitutional,  §  23  to  28. 
GREAT  BRITAIN. 

not  alluded  to  in  the  constitution,  §  30,  31,  192. 
GUIDON, 

de  la  mer,  §  185. 

HAMBURG, 

maritime  law  of,  §  1S7. 
HANSE  TOWNS, 

laws  of,  186. 
HASTINGS, 

ordinances  at,  §  59. 
HEARING, 

or  trial,  §  513  to  540. 

ex  parte  on  default,  §  449,  514,  515. 

notice  of— regulated  in  each  district,  §  513. 

conduct  of  the  hearing  subject  to  the  discretion  of  the  court,}  515,  516, 
540. 

limited  by  proofs  and  allegations,  §  517. 

further  proof,  §  540. 

how  conducted  usuaUy,  §  517,  527. 

evidence,  §  518. 

pleadings,  §  518. 

answers  to  interrogatories,  §  519. 

depositions,  §  520. 

in  circuit  court  on  appeal,  is  a  new  trial,  §  593,  594. 

course  of  hearing  on  appeal,  §  594. 
2  HENRY  4, 

statute,  chap.  2,  §  73. 
HIGH  AND  LOW  WATER  MARK,  §  48.  50,  56,  57,  59,  61,  68,  71.-- 

Vid.  TinE. 
HYPOTHECATION,  §  290,  291,  292,  293. 

parties  in  cases  of,  §  393,  394,  396. 
ICELAND, 

laws  of,  §  187. 
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IMPRISONMENT. 

ial8e,§  309. 

ooprooeaB,  ^  424. 

more  Deceasaiy  in  maritime  eaies,  §  424. 
INFORMATION, 

proceedings  od  a  libel  of  information  in  rem^  page  462  to  471. 

Ubels  of  infonnatioo,  fogt  462, 543, 546,  54a 
INFORMER, 

may  sue  in  the  admiralty,  §  303. 
INHIBITION 

may  issue  to  district  court,  §  591. 

form  of.  page  596. 
maUISITION. 

at  Queenboroogh,  $  60  to  63. 
INSTANCE  CAUSES, 

not  tried  by  jury,  §  330. 
INSULT  AND  INDECENCY   TO  A  FEMALE   PASSENGER, 
§309. 

libel  for,  page  531. 
INSURANCE,  §  294. 

peculiarly  a  maritime  contract,  §  263,  294. 

jurisdiction  ne? er  denied  out  of  England,  §  294. 
INSURERS 

may  claim,  §  463. 
INTERN ATIONALITY,  §  24,  27,  41,  42, 190, ^»6. 
INTERPRETER, 

oath  to.  page  590. 
INTERROGATORIES,  §  477,478. 

form  of  §  478. 

in  case  of  sickness  or  absence,  time  allowed  to  answer,  §  480. 

forms  of,  direct  and  cross,  on  commission,  pages  451,  452. 

inlerrogatories  propounded  to  a  party  or  garnishee,  pages  571, 585. 
answers  by  a  party  to  interrogatories,  page  586. 
stiinding  inlerrogatories  in  preparatories  in  prize  cases,  page  587. 
the  oath  to  be  administered  to  witnesses  examined  on  interrogato- 
ries, page  590. 
the  oath  to  be  administered  to  an  interpreter,  page  590. 
IRELAND, 

court  of  admiralty  in,  ^117. 

JAMES  I., 

^ievanccs  and  answer  in  time  of,  §  81  to  90. 
articuli  admiralitatis,  §  S2. 
JEALOUSY, 

of  common  law  courts,  §  74,  81,  98,  108,  112. 
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JERUSALEM, 

laws  of,  §  180. 
JOINDER, 

of  parties  and  causes  of  action. — Vid.  Libel. — PA.aTiBa. 
JUDGES  OF  U.  S.  COURTS, 

how  appointed,  §  325. 

their  oatli,  §  325. 

their  commissions,  §  326. 

no  separate  admiralty  commission,  §  327. 

may  not  practice  law,  §  327. 

list  of,  pages  605  to  609. 
JUDICIAL  GRANTS,  §  28. 
JURAT  TO  LIBEL  OR  ANSWER, 

by  attorney  in  fact,  page  520. 

by  proctor,  pages  515,  518. 
JURATORY  SECURITY,  §  502. 

form  of,  §  502. 
JURISDICTION,  §  13. 

what  it  is,  §  13, 

consists  of  power  to  adjudicate  and  to  enforce,  §  17. 

the  power  to  begin  implies  the  power  to  complete,  §  17. 

necessarily  exclusive  of  the  power  of  other  nations,  §  14. 

all  exceptions  to  it  are  derived  from  the  nation  itself,  §  14. 

of  U.  S.  courts  is  limited  by  statute  and  by  constitution,  {  15. 

derived  from  the  constitution,  §  15. 

distributed  and  made  active  by  Congress,  §  15. 

limited  to  place,  to  persons,  and  to  subject  matter,  §  16. 

must  be  viewed  in  U.  S.  under  two  aspects,  political  and  judicial,  §  18. 

the  jurisdiction  of  government  as  a  sovereignty,  and  that  of  the  courts 
as  courts,  §  18. 

constitutional  grant  of  admiralty  jurisdiction,  §  19. 

anciently  a  source  of  profit,  §  54. 

has  received  five  different  constructions,  §  19. 

Supreme  Court  have  not  power  to  limit  or  to  extend  the  cons titutional 
jurisdiction,  §  396. 
nor  has  the  Congress,  §  247. 

of  the  admiralty  restrained  in  England,  §  6. 

same  rule  contended  for  here,  §  8. 
JURY, 

trial  by,  §  6,  193  to  203. 

Congress  may  require  admiralty  causes  to  be  tried  by  a  jury.  §  194, 
196,  197. 

this  wo^ld  not  affect  the  jurisdiction,  §  197,  261. 

instance  and  prize  cases  not  tried  by  jury,  §  330. 

criminal  cases  tried  by  jury,  {  330. 
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JUSTIFICATION, 

of  sureties,  §  413,  page  429,  435. 

KENT,  CHANCELLOR, 

held  English  rule  to  prevail  here,  §  8. 
KING'S  BENCH, 

in  England  administers  the  maritime  law,  {  49. 

may  issue  prohibitions,  but  camiot  confer  or  dortroy  the  joriadictioo  of 
the  admiralty,  §  113. 

built  up  and  extended  the  maritime  law  uoder  Lord  MniMfield,  {  42. 

LADING  AND  UNLADING  CARGO,  §  285. 
LAKES,  §  28,  206,  224  to  255. 

all  cases  that  happen  on  the  ocean  may  happen  on  the  lakes,  f  245. 
seizures  on,  §  303. 
LANGUAGE, 

the  only  link  that  connects  our  constitution  with  the  Bngtiah  ioitita- 
tions,  §  32. 
LAW. 

admiralty — Vid.  Admiralty  Law. 
maritime — Vid.  Maritime  Law. 
common — Vid.  Common  Law. 
LETTERS  ROGATORY,  §  533. 
LIBEL,  §  366,  372. 

must  be  filed  before  process  can  issue,  §  372. 

what  it  is  and  what  it  shouid  contain,  §  373. 

the  form  of  a  libel,  §  374. 

the  address  is  always  the  same,  §  379. 

statement  of  parties  and  of  the  action  varies,  §  379  to  400. 

parties,  libellants,  §  380. 

real  parties  should  be  the  nominal  parties,  §  380. 

all  parties  entitled  on  same  facts  to  same  relief,  and  no  other  shouU 

be  joined,  §  380. 
in  cases  of  salvage,  §  381. 
in  cases  of  wages,  §  382. 
in  cases  of  seizure,  §  383. 
suits  may  sometimes  be  brought  in  official  name,  §  383. 

sometimes  in  the  name  of  one  person  for  many,  4  384. 
master  may  sue  in  his  own  name  for  his  owners,  §  384. 
parties  having  no  independent  will  cannot  sue  in  their  own  name- 
married  wotnan — idiots — lunatics,  §  385. 
must  have  guardians,  §  385. 
may  sue  here  as  he  might  sue  at  home,  §  386. 
if  he  have  a  characteristic  right  at  home  he  may  sue  in  it  here, 
§386. 
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IBEL^eantinued, 

if  he  sues  in  any  right  or  chcuracter  he  must  show  it  in  his 
Ubel,  §  386. 
parties,  defendants,  §  387.  S\^d(^ 

if  liable  jointly  alone  or  severally  alone  must  be  sai^so,  §  387. 
if  liable  jointly  and  sereraUy,  or  in  soliao^  may  sue  a  part  or  all,  §  387. 
may  name  some  and  describe  the  others,  §  387. 

if  there  be  a  lien  may  proceed  in  rem,  i  387. 

if  party  and  thing  are  both  responsible  may  sue  both,  §  387. 

should  be  aptly  described,  §  388. 

for  materials,  may  join  ship  and  freight  in  rem,  i  388. 

or  may  sue  master  or  owner  in  personam^  §  389. 

for  wages,  who  may  be  joined,  §  390. 

for  pilotage,  §  391. 

for  assault  and  beating,  §  393. 

for  maritime  hypothecation,  §  393. 

bottomry,  §  394. 

possessory  and  petitory  actions,  §  395. 

the  admiralty  rules  of  the  supreme  court  are  not  exclusive,  ^  396,  397. 

parties  may  be  stricken  out  or  added  on  motion  or  petition,  or  by  sup- 
plemental pleading,  §  398. 

residence  of  parties  should  be  stated,  §  399. 

property  must  be  alleged  to  be  in  the  district,  §  399. 

statement  of  the  cause  of  action,  $  401. 

must  be  set  forth  in  articles  numbered,  §  402. 

without  exaggeration,  §  401,  402. 

must  state  every  fact  necessary  to  give  jurisdiction,  and  to  show  the 
right  of  the  party,  §  402. 

may  join  any  number  of  causes  of  action  in  personam  or  in  rem,  §  403. 

where  party  sues  for  himself  and  others,  the  rights  of  others  should 
appear,  §  404. 

in  cases  of  joinder  or  of  salvors  and  mariners,  the  rights  must  be  pro- 
perly stated,  the  decree  should  be  separate  and  distributive,  §  404. 

should  state  the  amount  claimed,  §  405. 

libel  not  conclusive  as  to  amount,  §  405. 

in  seizure  cases,  place  of  seizure  must  be  stated,  §  406. 

and  offence  correctly  described,  §  406. 

garnishees  should  be  named,  §  407. 

jurisdiction  must  appear  from  libel,  §  408. 

prayer  of  thie  libel,  §  409. 

for  process,  i  409,  410. 

for  relief,  §411. 

interrogatories  to  the  libel,  and  answers  to  them,  §  412. 

must  be  signed  and  sworn  to,  and  filed  before  process  can  issue,  §  413. 

when  it  prays  for  only  a  citation,  need  not  be  sworn  to,  i  413. 

usually  signed  by  advocate,  but  not  neoesHuy,  i  413. 
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LIBE  L — continued. 
precedents  of  libels, 

Ubels  of  informatioD,  pages  462,  543,  546,  548. 

Ubels  in  personam,  pages  208, 473,  474,  484, 487,  488, 501, 506, 50» 

518,  526,  531, 532,  537,  551. 
Ubels  against  vessels,  pages  472,  473,  475, 476,  481,  482, 485, 486, 

491,  493, 496,  500,  505.  522,  525,  529,  538  to  548. 
libel  against  merchandize,  page  476. 
libels  against  ship  and  cargo,  pages  427,  538,  539,  541,  542. 
libel  against  ship  freight  and  cargo,  page  502. 
libel  against  ship  and  owners,  page  526. 

libels  for  building  materials  and  supplies,  pa^«  473, 474, 482, 483. 
libels  of  passengers,  ^^e«  526  to  531. 
libels  by  owners,  pages  473,  475, 476  to  482,  525. 
libels  by  masters,  page  208,  522. 
libels  by  mariners,  pages  491  to  500,  516. 
libels  for  salvage,  pages  427,  537  to  539. 
libels  for  possession,  pages  475-476. 
libels  for  demurrage  and  detention,  pages  518,  520. 
libels  for  freight,  pages  506,  509. 
libels  on  charters,  pages  509,  512,  556. 
libels  on  bills  of  lading,  pages  505,  506. 
libels  for  personal  damage,  pages  529  to  532. 
libels  on  seizures,  pages  462,  543  to  548. 
libel  tn  rem  against  ship  and  cargo,  for  salvage,  page  427. 
libel  in  rem  by  a  ship  builder,  page  471. 

libel  in  personam  by  a  ship  builder  against  tlie  owner,  page  472. 
libel  tn  rem  by  a  superintendent  of  the  building  of  a  ship,  page 

472. 
the  same,  tn  personam,  page  473. 
libels  by  the  owner  against  the  builder,  page  473. 
hbel  tn  rem  by  a  material  man  for  materials  to  build  or  finish  a 

vessel,  page  473. 
the  same,  tn  personam,  against  the  owner,  page  474. 
hbel  tn  rem  by  the  owners  of  a  vessel,  to  obtain  pooBcccion  of  her, 

page  475, 
libel  tn  rem  against  merchandize  for  possession,  page  476. 
hbel  tn  rem  by  the  owner,  to  recover  a  vessel  held  on  a  claim  of 

title,  page  476. 
libel  in  rem  by  a  minority  owner,  to  obtain  security  for  the  retom 

of  a  vessel  or  for  a  sale,  page  481. 
a  libel  in  rem  by  a  part  owner  for  a  sale  of  the  vessel  page  4S3. 
hbel  tn  rem  against  a  domestic  vessel  by  a  ship  joiner,  for  labor 

and  materials,  to  enforce  a  state  hen,  page  4S2. 
hbel  tn  personam  by  a  ship  chandler  against  the  owner  lor  soppliefl 

with  prayer  for  an  attachment  of  goods,  dbc,  page  484. 
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[  BE  L — continued, 
precedents  of  libels, 

libel  in  rem  against  a  steamboat  for  repairs  and  wharfage,  pagB 

485. 
libel  in  rem  against  a  ship  and  freight,  for  moneys  advance'd  to  pay 

repairs,  page  486. 
libels  in  personam  against  owners  for  supplies  ordered  by  the  mas- 
ter in  a  foreign  port,  page  487. 
jurat  by  an  attorney  in  lact,  page  488. 

libel  in  personam  by  a  butcher  against  the  owners  of  a  passen- 
ger boat  on  the  Hudson  river,  for  supplies  of  meat  from  day  to 

day,  page  488. 
affidavit  for  a  summons  for  wages,  page  489. 
summons  for  wages,  page  490. 
affidavit  of  service,  page  491. 
certificate  of  the  magistrate,  page  491. 
libel  in  rem  for  seamen's  wages,  page  491. 
libel  in  rem  for  wages,  where  the  vessel  has  led  or  is  about  to  leave 

the  port,  page  493. 
libel  in  rem  and  in  personam  for  wages  by  several  seamen,  against 

the  ship,  and  freight,  and  master,  page  494. 
libel  in  rem  by  the  seamen  of  a  Chinese  junk,  for  wages  and  board, 

and  a  passage  home,  page  496. 
libel  in  personam  against  an  owner  for  three  months  extra  pay,  on 

discharge  in  a  foreign  port,  page  498. 
libel  in  rem  by  the  pilot  of  a  propeller,  engaged  in  towing  on  the 

Hudson  river,  the  Canal,  and  Lake  Champlain,  page  500. 
libel  in  personam  by  a  master  against  the  owner  for  wages,  page 

208. 
libel  for  pilotage  against  owners,  page  501. 
libel  on  a  bottomry  bond  against  ship,  freight  and  cargo,  page  502. 
libel  in  rem  by  a  consignee  on  a  bill  of  lading,  for  not  delivering 

goods  in  good  order,  page  505. 
libel  in  personam  against  a  consignee  lor  freight  on  a  bill  of  lading 

page  506. 
libel  in  personam  on  a  charter  party  for  charter  money,  pegs  509. 
libel  tn  rem  and  personam  for  violation  of  a  charter,  page  512. 
jurat  by  the  proctor,  page  515. 
libel  on  a  whaling  contract  for  wages  and  expenses  of  cure,  p^ge 

516. 
jurat  by  the  libellant's  proctor,  page  518. 
libel  on  a  verbal  charter  for  refusal  to  perform,  page  551. 
libel  of  ship's  husband  against  charterers,  for  demurrage,  page  518. 
jurat  by  an  attorney  in  fact,  page  520. 
libel  by  the  owner  in  personam  against  a  oonsignee  of  the  cargo  for 

unreasonablv  detaining  the  vessel  p«gf  520. 

80 
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lABELS— continued, 
precedents  of  libels, 

libel  in  rem  by  a  master  against  his  vessel  (or  advanees  to  pay 

charges  and  liens  upon  her,  page  522. 
kbel  tn  rem  by  the  owners  of  a  steamboat  against  a  canal  boat,  fir 

towing  her,  page  525. 
libel  tn  personam  by  the  owner  of  a  wharf  and  a  store  for  wharfage 

and  storage  against  a  master,  page  526. 
libel  against  ship  and  owners  by  a  passenger  for  a  violation  of  the 

contract  of  transportation,  page  526. 
libel  in  rem  by  a  passenger  against  a  ship  (or  damages,  for  not  being 

supplied  with  provisions,  page  529. 
libel  in  personam  against  a  master  by  a  female  passenger  (or  insalt 

and  indecency,  page  531. 
libel  tn  personam  by  a  seaman  against  a  master  and  mate  for  a 

joint  assault  and  battery,  page  532. 
libel  in  rem  for  collision,  page  534. 

libel  tn  personam  against  the  owner  of  a  ship  for  salvage,  fff^e  537. 
libel  tn  rem  by  the  seamen  of  a  government  vessel  against  a  vessel 

and  cargo  for  salvage,  page  538. 
Lbel  against  a  ship  and  cargo  recaptured,  for  military  salvage 

page  539. 
libel  against  vessel  and  cargo  as  prize,  page  541. 
libel  for  restitution  of  a  captured  ship  and  cargo,  page  542. 
libel  of  information  for   a  forfeiture,  for  breach  of  non-intercoum 

law,  page  462. 
libel  of  information  against  a  vessel  for  being  fitted  out  for  tlie  slave 

trade,  page  543. 
libel  of  information  against  a  steamboat  to  recover  penalties  for  not 

being  inspected,  page  546. 
libel  of  information  against  a  vessel  engaged  in  the  slave  trade, 
captured  by  a  government  vessel,  page  548. 
LICITATION,  §  274. 

libels  for,  pages  481,  4S2. 
LIENS, 

maritime,  always  held  within  admiralty  jurisdiction,  §  261,  290. 

proprietary  interest,  §  271,  290,  305. 

on  vessels,  §  271. 

common  law  lien.  §  271,  290. 

wherever  there  is  a  maritime  lien  it  may  be  enforced  by  a  suit  in  rem 

in  the  admiralty,  ^  362. 
continue  after  bonding,  ^  497. 
afi'ect  fund  in  court,  ^  562. 
LIGHTERMAN,  ^  284. 
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LIMITATION, 

DO  fixed  limitations  iD  admiralty,  ^  574,  575. 

depends  on  the  question  of  staleness  or  neglect,  ^  575. 

decided  by  the  court  according  to  circumstances,  §  575. 

crimes  and  offences,  ^  576,  577. 
LOAD  MANAGE,  §  289. 
LOANS, 

maritime,  are  within  admiralty  jurisdiction,  ^  291,  292,  293. 
LOCALITY, 

the  test,  in  questions  of  tort,  §  261. 
LUBEC, 

laws  of,  ^  187. 

MAJORCA, 

laws  of,  §  187. 
MARINE  ORDINANCES  AND  CODES.— Vid.  Codes,  Mabitimi. 
MARINER,  ^  277  to  282. 

includes  seamen  and  all  persons  employed  aboard  for  the  wants  of  the 

voyage,  4  241,278. 
women  as  well  as  men,  241,  278.  « 

mariners  of  national  vessels,  domestic  or  foreign,  cannot  sue  in  the  ad- 
miralty, §  279. 
discharged  abroad  may  sue  in  admiralty  for  extra  wages,  ^  280. 
anciently  had  shares  in  the  voyages,  ^  281. 
foreign,  may  sue  in  the  admiralty.  §  282. 
MARITIME, 

and  admiralty,  their  signification,  §  188  to  192. 
commerce,  liabilities  and  law  peculiar,  §  2,  41,  42. 
contracts,  ^  209  to  214. 

agreements  leading  to  maritime  contracts  are  not  maritime,  $  212. 
test  of  a  maritime  contract  is  its  relation  to  a  ship  and  to  the  seat 

4213,214,263. 
the  English  limits  are  not  known  out  of  England,  §  213. 
courU,  4  2,  29,  42. 

law,  is  the  law  of  naval  commerce,  §  40,  41,  209, 214. 
not  the  law  of  a  particular  nation,  §  41,  209. 
does  not  depend  on  the  court  in  which  it  is  administered,  i  42,  43, 

214. 
is  found  in  the  codes  and  in  the  works  of  commentators,  ^  210. 
not  construed  literally  and  technically,  but  with  regard  to  substance 

and  subject  matter,  ^  241,  242. 
furnishes  the  true  guide  in  questions  of  jurisdiction,  ^  262. 
can  it  be  altered  by  the  local  legislatures,  ^  272. 
MARITIME  CODES  AND  ORDINANCES.— Vid.  Codes  Maritime. 
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MARSHAL, 

how  appointed,  ^  340. 

his  oath,  ^  UO. 

bond,  §  340. 

his  duties  and  powers,  ^341. 

same  powers  as  sherifis,  ^  341. 

may  appoint  deputies,  §  340,  341. 

form  of  a  special  deputation,  page  558. 

deputies  removable  by  the  court,  §  341. 

may  command  assistance,  §  341. 

when  marshal  is  a  party,  court  appoints  a  disinterested  person.  ^  3IS^ 
419. 

in  case  of  death  of  marshal,  deputies  continue  in  office,  ^  342. 

when  removed,  executes  the  process  in  his  hands,  §  343. 

removal  does  not  take  effect  till  notice  of  the  appointment  of  his  tne- 
cesBor,  §  343. 

must  deliver  over  prisoners  to  successor,  ^  343. 

must  use  prisons  of  the  state,  §  344,  and  note  (a.) 

if  states  do  not  permit,  may  fit  up  temporary  jail,  i  344. 

not  liable  for  escape  of  a  debtor  from  state  jail,  §  344.    ' 

may  be  attached  as  for  contempt,  il*  violates  duty,  §  345.~Vid.  Tie 
Forms,  page  459  to  461. 

and  may  compel  payment  of  his  fees  by  attachment,  §  345. 

serves  process,  §  366,  419. 

his  duty  on  warrant  of  arrest  in  personam,  §  4^1}  422;  423,  426. 

form  of  his  return,  §  421,  pagee  431,  553,  554,  556,  558,  560. 

his  duty  on  process  in  rem,  §  434,  435,  438. 

may  take  off  sails,  or  rudder,  or  anchor,  to  prevent  escape,  §  435. 

form  of  his  return,  §  437. 

must  keep  property  safely,  §  442. 

his  duty  on  process  in  rem  and  in  personam  united,  443.  558,  559. 

must  not  distribute  the  funds  in  cases  in  rem,  ^  559. 
MASTER, 

agent  of  owners,  §  290. 

his  acts  bind  ship  and  owners,  §  290. 
MATERIAL  MEN, 

may  sue  in  rem  and  in  personam  in  the  admiralty,  §  266,  267,  269  to 
273. 

hbel  by,  pages  473,  474,  482,  484  to  488. 
MATERIALS 

for  a  vessel,  are  what  she  needs  to  supply  her  wants,  ^  267,  263. 

parties  in  cases  of,  §  389  ;  libels  for. — Vid.  Material  Men. 
MINUTES 

of  testimony  taken  by  the  judge,  §  554,  595. 

how  settled,  §  595.  597. 
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MIXED  PEOPLE, 

settled  the  United  Sates,  ^  29. 
MODERN  ENGLISH  JURISDICTION,  §  19,  111. 
MERCHANTS, 

call  for  cessation  of  hostilities  against  the  English  admiralty,  §  81,  108. 
MONEY  IN  COURT, 

account  kept  by  clerk,  §  332. 

how  kept  and  distributed,  §  560. 

roust  be  reported  to  court  every  term,  §  332. 
MOTIONS,  §  663  to  567. 

can  be  made  only  by  parties  to  the  cause,  §  448. 

practice  on,  §  565,  page  437. 

in  supreme  court,  §  611. 
MUNICIPAL 

seizures,  §  301  to  303 ;  libels  of  information  on,  page  543  to  548. 

laws  in  relation  to  ships  are  the  admiralty  law,  §  39. 

NAULAGE,  §  288. 
NAVIGATION, 

a  favored  pursuit,  §  2. 

maritime  law  is  the  law  of  navigation  and  navigators,  §  256. 
NAVIGATION  LAWS,  §  39. 

are  a  portion  of  the  admiralty  law,  ^  39. 
NAVIGABILITY, 

the  test  of  jurisdiction,  §  224,  254  to  256. 
NAVIGABLE  WATERS,  §  220,  232,  et  seq,,  224  to  256. 
NEW  ALLEGATION^  §  483  to  485. 
NORWAY, 

laws  of,  187. 
NOTICE,  §  568. 

of  hearing,  §  568. 

form  of,  page  455. 

to  clerk  to  bring  papers,  page  455. 

of  motion,  §  568,  page  438. 

of  taking  depositions,  §  523,  524,  page  442 

of  appeal,  page  584. 

of  return,  page  592. 

of  substance  of  libel,  pagee  430,  463. 

notice  to  marshal  to  return  writ,  page  459. 

of  reference,  page  578. 

notice  of  appeal,  page  322. 

of  appearance,  page  252. 

of  putting  in  stipulation  and  of  justification,  page  595. 

OATH, 

of  judge,  §  325. 
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OATH'-aontinued. 

of  clerk,  §  331. 

of  marshal,  ^  340. 

to  witness,  page  590. 

iDterpreter,  page  590. 
OLERON, 

laws  of,  §  51, 52,  54,  58,  181. 
ORDER, 

for  bail,  §  416,  page  573. 

proDOuncing  suit  to  be  deserted,  page  851. 

for  sale  or  delivery,  §  444,  page  439. 

for  default,  ^  449,  pagee  431,  471,  574. 

of  reference,  §  452,  pagee  574,  575. 

staying  proceedings,  page  573. 

enlarging  time,  page  573. 

orders  instead  of  writs  used  for  interlocutory  directions,  §  566. 

common  orders — chamber  orders — orders  of  course,  $  567. 

order  for  process,  pagee  226,  464. 

order  for  payment  of  duties  on  saved  property,  page  441. 

to  open  depositions,  page  450.  9 

(or  commission,  page  450. 

to  open  commission,  page  454. 

for  hearing,  page  456. 

to  show  cause  why  attachment  should  not  issue,  page  460. 

for  attachment,  |Ki£r«  461. 

to  pay  over  surplus  and  remnants,  page  461. 
ORDINANCES  OF  EDWARD  I.,  §  55  to  59. 
OWNERS,  §  274  to  276. 

libels  by,  pages  473,  475,  476  to  482,  525. 

PAPAL  STATES, 

laws  of,  ^  187. 
PARTIES, 

their  descriptive  names — libellant — claimant — ^promovent — actor — plain- 
tiff— defendant — reus— impugnant — intervcnor — intervenant,  ^  363. 

all  the  world  parties  to  a  suit  in  rem,  ^  364,  365,  434. 

libellants. — Vid.  Libel. 

defendants. — Vid.  Libel. 

may  be  witnesses,  §  534  to  538. 
PARTITION, 

of  ships,  §  274. — Vid.  Licitation. 
PART  OWNERS,  §  274,  275,  276. 

controversies  as  to  employment,  possession  or  sale  of  ship  within  ad- 
miralty jurisdiction,  §  274,  275,  276. — Vid.  Licitatiox. 

Ubels  by  part  owners,  pagee  481,  482. 
PASSENGERS,  $  106, 107,  28b. 
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PASSENGERS— c<m/mue</. 

libels  by  paaseogers,  paget  526,  529,  531. 
passage  moaey  is  freight,  §  288. 
PATENTS 

to  admirals,  d&c. — Vid.  Commissions. 
PENALTIES 

and  forfeitures  affecting  vessels  or  property  afloat,  ^  301. 
PEOPLE 

of  the  United  States  mixed,  §  29. 
PERISHABLE  PROPERTY, 

may  be  sold,  ^  444. 
PERSONS, 

jurisdiction  limited  to,  §  16. 
PERSONAM,  IN 

admiralty,  has  jurisdictbn  tn  personam  as  well  as  inrtm^  in  all  maritima 
cases,  §  204. 
PETITION, 

when  used,  §  563. 
practice  on,  ^  564. 
PETITORT% 

actions,  §  275,  276,  311 ;  libel,  mpikgei  475,476. 
PILOTAGE,  §  289. 

different  kinds  of  pilots,  ^  289. 
admiralty  jurisdiction  is  established,  ^  289. 
parties  in  cases  of,  ^  301 ;  libel  for,  page  501. 
PIRACY,  ^  310. 
PISA, 

laws  of,  ^  187. 
PLACE; 

jurisdiction  as  to,  ^  16. 
PLEA,  §  368,  468,  469. 
PLEADING, 

not  technical,  §  370,  483  to  488.— Vid.  Libel. — Answer.— Claim.— 
Replication — Exceptions. 
POLITICAL  JURISDICTION,  ^  18, 313. 
POSSESSORY  AND  PETITORY  ACTIONS,  ^  275,276,  311. 

parties  in.  §  395  ;  libel  in,  pages  475,  476. 
PRACTICAL  FORMS,  ;)a^e  427.— Vid.  Phecede.nts. 
PRACTICE, 

little  understood,  §  11. 

intended  to  be  uniform  in  all  the  states,  ^11. 

what  it  is,  ^  IC,  314. 

embraces  jurisdiction,  organization,  and  forms  of  procedure  of  courts,  { 

11,  314. 
historically  considered,  §  346  to  357. 
uniformity  desirable,  ^  346,  352,  353. 
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VRACTICE— continued. 

the  reciBon  of  it,  §  346,  347. 
made  so  by  congress,  ^  348,  349,  353. 
civil  law  practice  first  adopted,  ^  348. 

then  the  principles,  rules  and  usages  of  courts  of  admiralty,  (  349. 
Roman  law  suit,  ^  351. 

civil  law  practice  only  the  type  of  an  admiralty  suit,  {  352. 
act  of  1842,  §  354,  355,  and  page  423. 

admiralty  rules  of  the  supreme  court,  §  356,  and  pages  339  to  348. 
general  character  of  the  practice  is  equitable,  ^  358. 
general  course  of  proceeding,  §  358  to  371. 
libel,  §  366. 
answer,  ^  367. 
replication,  ^  367,  368. 
exceptions,  ^  368. 
plea,  §  368. 

petition  and  motions,  ^  369. 
security — stipulation,  ^  369. 

technical  precision  and  accuracy  not  required,  ^  370. 
forms,  not  established  but  are  useful,  §  371.  ^ 

PRECEDENTS, 

entire  proceedings  in  a  suit  in  rem,  on  a  Ubel  for  salvage,  page 
427  to  461. 

the  like,  on  a  libel  of  information  against  the  nune  property  saved, 
page  462  to  471. 

libel  in  rem  against  ship  and  cargo  by  owner  and  and  master,  for 
salvage,  page  427. 

stipulation  for  costs  on  filing  libel  in  rem,  page  428. 

justification  of  sureties,  page  429. 

attachment  and  monition  against  ship  and  cargo,  page  429. 

notice  for  publication,  page  430. 

return  of  the  marshal  to  attachment  and  monition,  page  431. 

proclamation  on  return  of  process  in  rem,  page  431. 

order  of  the  court  on  return  of  mesne  process  in  rem,  page  431. 

claim  by  the  agents  of  foreign  underwriters,  page  431. 

stipulation  ibr  costs  on  putting  in  claim  in  rem.  page  434. 

justification  of  sureties,  page  435. 

claim  by  a  foreign  consul  for  unknown  owners,  page  435. 

claim  by  the  United  States  for  a  forfeiture  and  for  duties,  poge  436. 

replication  to  claim  and  answer,  page  437. 

affidavit  to  move  for  sale  of  a  ship  and  cargo,  page  437. 

notice  of  motion  for  a  sale  of  ship  and  cargo,  page  438. 

proof  of  service — 1.  Admission,  pa^e  438. 
2.  Affidavit,  pa^f  439. 

order  for  interlocutory  sale  of  ship  and  cargo,  page  439. 

vendiiioni  exponas  for  interlocutory  sale,  page  439. 
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PREC  EDENT  S— con/mutf</. 

the  return  of  the  marshal  to  a  venditioni  exponas,  page  440. 
the  clerk's  receipt  to  the  marshal  for  the  proceeds  of  sale,  page  440. 
application  of  marshal  for  leave  to  pay  duties  on  cargo,  page  440. 
•   order  for  payment  of  duties,  page  441. 
deposition  de  bene  esse,  affidafit  of  necessity,  page  441. 
notice  to  adverse  party,  page  442. 
proof  of  service,  page  443. 

subpoena  to  testify  before  a  commissioner,  page  443. 
subpoena  ticket,  page  444. 
deposition,  page  444. 
certificate  of  commissioner,  page  449. 
endorsement  on  depositions  as  sealed  up,  page  450. 
order  to  open  depositions  in  court,  page  450. 
order  for  commissioner,  or  dedimus  potestaiem,  page  450. 
commission,  or  dedimus  potestatem,  page  450. 
tlie  return  of  the  commiasioners,  page  451. 
direct  interrogatories,  page  451. 
cross  interrogatories,  page  452.  ' 

the  ^position,  page  453. 
endorsement  and  direction,  page  454. 
order  to  open  commission,  page  454. 
notice  of  hearing  to  the  parties,  page  455. 
notice  of  hearing  to  the  clerk,  page  455. 
notice  to  clerk  to  bring  papers,  page  455. 
order  for  hearing,  page  456. 
hearing,  page  456. 

decree  on  the  merits  with  a  reference  to  the  clerk,  page  456. 
clerk's  report  on  the  distribution  of  the  salvage,  page  457. 
final  decree,  page  458. 

notKe  to  the  marshal  to  return  venditioni  exponas,  page  459. 
aflivavit  of  service  of  notice,  page  459. 
affidavit  on  which  to  make  a  motk>n  for  attachment  against  the 

marshal,  page  460. 
order  for  the  marshal  to  show  cause,  page  460. 
admissbn  of  servke,  page  461. 
order  that  attachment  issue,  page  461. 
order  to  pay  over  the  surplus  and  remnants,  page  461. 
libel  of  information  for  a  forfeiture,  page  462. 
notice  for  publkation  of  a  libel  of  informatbn,  page  463. 
order  for  process  on  a  libel  of  information,  page  464. 
monition  and  attachment  in  rem  on  a  libel  of  information,  page  464. 
claim  and  answer  of  an  owner  of  a  saving  vessel  to  a  libel  of  infor- 
mation, page  464. 
stipulatXMi  for  costs,  page  465. 
claim  and  answers  of  salvors  to  a  libel  of  infonnatkin,  magt  465. 

81 
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PRECEDENTS— c<m/tiiuetf. 

ekum  and  aiMrwor  of  foreign  oonral  to  a  blwl  of  iofomialioiu  ftgf 

467* 
Btiptilation  for  eoBte*  pmgt  468. 
ehim  and  answer  of  foreign  underwritera  to  a  libel  of  information, 
f^ge  468. 
stipulation  for  costs,  page  470. 
order  for  deiaalt  on  a  libel  of  information,  fagt  471. 
notice  of  hearing,  page  471. 

final  decree  dismissing  libel  of  information,  ^«ft  471, 
for  other  precedents  vid.  Libils,  Answers,  dtc 
PfiERORGATIVE, 

the  source  of  English  judicial  jurisdictioo,  k  47, 113. 
PRIZE,  (  906^  307. 

prise  causes,  ^  509  to  512. 
cases  not  tried  by  jury,  ^  330. 
proceedings  in,  ^  510  to  512. 
hbel  for  prize,  page  541. 
PROCEEDINGS, 

in  a  suit  in  rem  for  salvage,  pagei  427  to  461. 
the  like  on  information,  page$  462  to  47 1 . 
PROCEEDS,  ^  290,  305. 

paid  to  clerk  and  deposited,  ^  560. 
how  distributed,  ^  560. 
may  be  proceeded  against,  ^561,  562. 
subject  to  lien  upon  original  thing,  ^  305. 
PROCESS, 

issued  by  the  clerk,  ^  415,  416. 

to  arrest  for  more  than  $500  must  be  ordered  by  the  judge,  §  415. 

form  of  the  order,  ^416. 
clerk  marks  the  process  for  bail,  4  416. 
form  of,  ^  416  and  page  553. 
teste  and  return.  ^  417. 
roust  be  served  by  marshal,  ^  419. 
may  be  amended,  ^418. 
form  of  monition  in  personam,  §  420. 
how  served  and  returned,  §  421,  422. 
to  attach  goods  and  chattels,  credits  and  efiects,  §  425. 
how  served,  ^  426. 

attachment  dissolved  on  giving  bond,  §  427,  430. 
garnishee  must  be  summoned,  §  426,  430. 
object  is  to  compel  appearance,  §  429. 

garnishee  may  appear  and  deny  having  any  thing  in  his  bands.  §  430. 
form  of  attachment  and  monition  in  rem,  §  436. 

in  rem,  must  have  fourteen  days  between  teste  and  return,  §  435,  457. 
proceedings  on  return  of  process,  §  449  to  460. 
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PROCES  S— cofi/mue^f . 

precedents  of  mesne  process, 

order  for  warrant  of  arrest,  page  226. 

marking  of  process  for  bail,  page  22Q,  553. 

warrant  of  arrest,  in  personam,  page  552. 

marshal's  deputation  to  his  deputy,  page  553. 

marshal's  return,  page  553. 

warrant  of  arrest  with  clause  to  attach  goods  and  credits,  and  tiifn- 

mon  garnishee,  page  553. 
the  marshal's  return,  page  554. 

citation  and  monition  in  ptrtonam.  with  marshal's  return,  page  554. 
warrant  of  arrest  against  a  ship,  with  a  monition  and  a  warrant  of 

arrest  against  the  master  and  owner,  page  555. 
marshal's  return,  page  556.  ^ 

the  like  in  personam  against  a  ship  and  owner  and  the  executor  of 

another  owner,  page  556. 
the  like  in  a  cause  of  possession  or  restitution,  page  557. 
the  marshal's  return,  page  558. 
the  like  against  ship,  freight,  and  master,  (or  seamen's  wages,  pag9 

559. 
attachment  to  compel  obedience  to  a  decretal  order,  page  560. 
marshal's  return,  page  560. 
PROCLAMATION,  ^  452,  456. 

form  of,  pages  431,  471. 
PRO  CONFESSO,  ^  449,  460. 
PROCTORS  AND  ADVOCATES,  ^  334. 

how  admitted,  ^331.  | 

their  duties,  ^  334. 

how  appointed,  ^  335,  45S. 

presumed  to  have  authority,  ^  335,  45S. 

may  be  compelled  to  state  for  whom  he  appears,  ^  335.  458. 

party  cannot  act  if  he  have  a  proctor,  §  335. 

ijor  be  assisted  by  one  not  a  proctor,  ^  335. 

have  power  over  the  cause  while  pending,  ^  335. 

not  af\er  decree,  except  to  enforce,  ^  335. 
cannot  discharge  except  on  payment,  j^  335. 
their  powers  revocable  and  may  be  restricted,  ^  336. 
are  ofRcers  of  the  law,  ^  336. 
held  to  faith  and  honor  to  court  and  client,  ^  336. 
accountable  to  court — may  be  deprived  and  punished,  (  336. 
district  attorney  is  proctor  for  the  government  in  district  and  circuit 
court,  §  337. 
attorney  general  in  the  Supreme  Court,  (  337. 
proctor  should  be  in  court  on  return  day  of  process,  ^  449. 
will  be  protected  in  their  right  to  costs,  )  551. 
may  be  made  to  pay  costs,  ^551. 


PROHIBITIONS  FROM  COMMON  LAW  QQSJRTB^  i74|  IS^fli 

110  to  113. 
may  be  issued  from  Saprame  Conrti  §  3UL  ttL 
form  of  suggestion  fiir,  pag§  6QSL 
writ  of,  page  603. 
PRUSSIAN  STATES, 
laws  of,  §  187. 

PURCHASER, 

may  be  eompeiled  to  pay  purchase  money  or  to  mlelifit  tha  pnfwQTt 

§439. 

dUADRUFLICATION,  ^  488. 
aUEENSBOROGH,  {  60  to  03. 
aUINBOROGH, 

ioquiation  at,  (  60  to  63. 

RANSOM,  §  304. 
REFERENCE,  (  452, 453. 

praoeediogs  on,  (  543  to  546. 

report  §  545. 

exceptions,  §  546. 

oonfirmatioQ,  ^  546. 
REHEARING,  §  451, 540,  548. 

REMf 

suit  in,  ^  359,  362. 

all  the  world  parties  to  it,  ^  364,  365,  434. 

process,  how  served,  §  434,  438. 

if  property  be  removed  the  court  may  retake  it,  §  439. 

if  sails  or  other  appurtenances  are  in  hands  of  third  person,  he  may  be 
compelled  to  deliver  them  to  marshal,  §  440,  441. 

forms  of  proceedings  in,  from  commencement  to  decree,  pages  427  to 
461. 
REMNANTS  AND  SURPLUS,  §  305,  562. 
REPLICATION,  (  367,  368,  481. 

put  in  without  oath,  ^481. 

form  of,  ^  481. 

special,  §  482. 

form  of,  page  265. 

to  answer  of  garnishee,  page  571. 
REPORT  OF  COMxMISSIONER,  §  544,  545. 

confirmation,  §  546. 

forms  of,  page  579,  580. 

report  of  a  commissioner  on  a  general  order  to  compute,  page  579. 

report  of  a  commissioner  on  an  order  to  take  and  report  the  tesCimotty 
as  to  the  amount  of  damages,  page  379. 
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REPORT  OF  COMMISSIONER— canantiei/. 

report  of  a  commissioner  on  a  special  order  of  reference  reporting  the 
testimony,  page  580. 
RESPONDENTIA,  ^  293. 
RESTITUTION,  ^  311. 

libel  for,  page  542. 
RETURN  OF  PROCESS,  §  421,  437,  443,  449. 

forms  of. — See  Marshal. 
RHODIAN  LAWS.  §  179. 
RICHARD  I., 

statutes  of,  do  not  extend  to  the  colonies,  ^118. 
RIGGERS  MAY  SUE  IN  THE  ADMIRALTY,  ^  266. 
RIVERS,  LAKES  AND  SEAS,  ^  28,  224  to  255. 
RULES, 

ull  the  courts  may  make,  ^  328,  569. 

admiralty  rules  of  supreme  court,  ^11,  353,  356,  357,  and  page$  339  to 
348. 

of  the  supreme  court,  page  349. 

of  the  district  court  for  the  southern  district  of  New  York,  page  360.   . 

index  to  the  same,  page  397. 

northern  district  of  New  York,  page  ¥yi, 

of  circuit  court  for  the  southern  district  of  New  York,  page  402. 

of  circuit  court  for  the  northern  district  of  New  York,  page  406. 
RUSSIA, 

laws  of,  §  187. 

SAILMAKERS  MAY  SUE  IN  ADMIRALTY,  ^  266. 
SALE  OF  CARGO,  §  296,  299. 

of  ships,  §  299. 

sale  pending  the  suit,  ^  444  to  448. 

forms  of  proceeding,  pagee  437  to  439. 
SALT  WATERS,  §  249,  256. 
SALVAGE,  §  300. 

proceeding  in  a  suit  in  rem,  for  salvage,  page  427  to  461. 

libel,  ^  427,  537,  538,  539. 
SARDINIA, 

laws  of.  §  187. 
SCOTLAND,  §  45, 114  to  116,  307. 
SEAS, 

lakes — rivers,  224  to  255. 
SEA, 

high  sea — high  seas — open  sea,  §  224. 

means  large  navigable  waters,  §  225. 

tide  does  not  enter  into  the  idea  of  sea,  §  226  to  230. 

no  visible  tides  in  the  great  European  inland  seas,  §  226, 227. 


«M  iiiDBi; 

8BA— eon/miM^. 

jmgiiiar  riie  and  fidD,  {  887. 

the  maritiiiie  law  fine  ettablkhfid  oniiilaoilnii^MBii  aai  lim^  f  887. 

Iieriodieal  immdatioDi,  {  830. 

riven  are  part  of  the  eea.— Yid.  Ritbm,  f  ^^* 

the  waten  are  one  at  the  land  »  one,  |  2SiL 

anna,  bayi,  riren,  dtc.,  are  brandiee  of  the  fiwl  lniafc»  f  881. 

in  Eogland  and  the  coloniee,  riven  np  to  the  point  of  ohKfiwtiB 
within  the  admiralty  joriadiction,  {  833. 

acts  of  con^refli  and  deciuoni  under  them,  4e.,  ^  834  to  837. 

all  that  difltinguithee  the  lower  waten  of  a  livw  tnm  ite  oppar 
It  the  tide,  the  cnrrent  and  the  nit,  {  838. 

these  do  not  afiect  the  jwdUetioD,  {  838, 83d,  810. 

eurrentfl,  $  239. 

nlt,§  238. 

tide,  §  238. 
BBAFARINQ  tiFE, 

ite  agenti,  righti,  law  and  praetioe  peenUar,  {  8. 
8BAMBN, 

firet  want  of  a  diip,  §  277. 

their  service  highly  ftvored,  §  877. 

jnriidietion  wtlled  for  ages,  $  277. 

denied  fai  England  except  in  usual  casei^  $  877.— Vid.  Mabinsb. 
SECURITY, 

sttpulation,  $  369,  489  to  502. 

bond  or  recogoizaoce  good,  §  489. 
SEIZURES,  §  301  to  303. 

civil  cases  of  admiralty  jurisdiction,  §  302. 

on  lakes  and  rivers,  §  224,  229,  303. 

place  of  seizures  gives  the  jurisdiction,  §  303. 

decree  on  default  is  absolute,  {  454. 

libels,  page  543  to  548. 
SHIP  CHANDLERS, 

may  sue  in  the  admiralty,  ^  266. 

libels  by,  page  484. 
SHIPS  AND  VESSELS,  §  215  to  223. 

ship  is  a  general  term  equivalent  to  vessel,  {  215,  218. 

definition,  §  215. 

onnsirts  of  hull,  tackle.  6lc, — does  not  include  boats  or  ballast,  {  223. 

no  matter  how  propelled,  §  216,  217. 

nor  what  water  she  sails  in,  §  224. 

combine  canoe  and  rafl,  sail  and  paddle,  §  216. 

perhaps  suggested  by  a  split  reed,  a  nautilus  or  a  waterfowl,  {  216. 

size,  §  216,  220. 

in  the  infancy  of  commerce,  small,  $  217,  220. 
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SHIPS  AND  YESSELB-^antinued. 

agricultural  commerce,  §  217,  220. 

registry  and  enrolment  acts  extend  to  vessels  of  five  tons,  §  220. 

a  ship  is  always  the  same  ship,  although  necessary  repairs  have  entire- 
ly changed  her,  ^  223. 

not  the  same  ship  if  taken  to  pieces  and  rebuilt,  §  223. 

ships  are  made  to  plough  the  seas,  not  to  lie  by  the  walls,  §  277. 
SHORT  ALLOWANCE, 

libel  for,  page  494. 
SICILIES, 

laws  of,  §  187. 
SLAVE  TRADE, 

libels  for  engaging  in,  page  543,  548. 
SPOLIATION,  §  310. 
STATES, 

independent,  §  24, 166. 

foreign  to  each  other,  §  24,  166. 
STATE  COURTS  OF  ADMIRALTY,  }  19,  45,  166  to  171. 

jurisdiction  difi'erent  in  different  states,  §  166,  171. 

Pennsylvania,  §  167. 

New  Jersey,  §  168. 

Maryland,  ^  169. 

Virginia,  §  170. 

constitution  did  not  intend  to  perpetuate  that  diversity,  §  171. 

that  diversity  made  the  grant  to  the  nation  more  necessary,  §  171. 

state  constitutions,  §  24. 
STATE  GRANTS,  §  28. 
STATE  GOVERNMENTS,  §  24. 
STATUTES, 

of  the  American  states,  §  166  to  171. 

British,  13  Rich.  2,  chap.  5,  §  66  to  69. 
15  Rich.  2,  chap.  3,  §  70  to  72. 
do  not  bind  the  colonies,  §  118. 
re-enacted  in  some  of  the  states,  §  166. 
STEVEDORES,  §  285. 
STEAMBOATS,  §  240,  241. 
STIPULATIONS,  §  369,  489  to  502. 

for  costs,  when  necessary,  §  413,  460. 

may  be  by  bond  or  recognizance,  §  489. 

different  kinds,  §  493  to  502. 

for  costs,  ^  494,  495. 

for  costs  and  damages,  §  495. 

for  the  action,  ^  496  to  502. 

for  value,  §  498. 

juratory,  §  502. 

on  appeal,  (  592,  596,  597,  599,  604. 
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STIPULATIONS— con/fiHwrf. 

precedents  of  stipalatiooa  and  bondi^ 

libellant's  stipulatioQ  for  oosto  in  mm,  f^g9»  8M|  438. 
libellant's  stipolatkHi  for  eosta  im  ptnvtimmy  fogtt  224,  560l 
libellant's  stipulation  for  costs  and  expeiMes,  pt^  500. 
defendant's  stipulation  for  costs  and  expenses  under  25ch  Rulet 

page  561. 
claimant's  stipulation  for  costs  and  expenses,  page  561. 
intervenor's  stipulation  for  costs,  expenses,  and  danwgeB,^ii[ft  562. 
defendant's  stipulation  to  appear  and  pay  the  decree— to  be  given 
on  arrest — or  on  appearance  to  dissolve  an  attachment,  f&g9  563. 
claimant's  stipulation  to  abide  and  pay  the  decree.  f9g9  564. 
stipulation  for  appraised  or  agreed  value,  f9g9  564. 
bond  to  the  marshal  on  arrest  of  the  person,  {  565. 
justification  of  bail,  pi^  566. 
bond  under  the  act  of  1847,  page  566. 
justificaticm,  page  566. 
certificate  of  approval,  page  567. 

stipulation  for  safe  return  of  a  vessel,  on  the  applicatbn  of  a  part 
owner,  page  567. 
STORAGE, 

of  sails,  &c  ,  on  shore,  ^  383. 
STRIFE  BETWEEN  THE  COURTS  OF  COMMON  LAW  AND 
ADMIRALTY,  §  6. 
brought  to  this  country  in  the  English  books,  §  7, 74  to  110, 112. 
SUBJECT  MATTER. 

jurisdiction  limited  to,  §  16. 
various,  §  16,  256. 

Supreme  Court  have  always  held  the  same  principles  on  this  subject, 
§260. 
SUBP(£NA,  pagee  443,  444. 
SUITS, 

in  rem  and  in  personam^  ^  359,  360,  361. 
the  characteristic  difi*erence  between  the  two,  §  359,  362. 
SUMMARY  CASES,  ^  508. 

SUMMONS  FOR  WAGES,  §  503  to  508,  page  490. 
SUPPLEMENTAL  PLEADINGS,  §  483  to  488. 

forms  of,  page  573. 
SUPREME  COURT,  §  324. 

organization  and  jurisdiction,  §  324,  325. 

may  issue  writs  of  prohibition,  §  324,  591. 

may  issue  all  writs,  exercise  all  powers,  and  make  all  rules  which  may 

be  necessary,  §  328,  569. 
original  admiralty  jurisdiction,  §  599. 

appellate,  §  600. 
practice  on  appeal,  §  600  to  616. 
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SUPREME  COVRT— continued, 
in  what  cases  appeal  lies,  §  600. 

may  be  taken  within  five  years,  §  601. 

to  operate  as  stay  of  proceedings  must  be  made  in  ten  days,  §  602. 
appeal,  how  entitled,  §  602. 

when  filed,  §  602. 

allowance  not  necessary,  §  602. 

form  of,  pagre  598. 
the  security,  §  603. 

bond  is  filed  in  Circuit  Court,  §  603. 

judge  approve  security,  §  603. 

may  be  given  af\er  tlie  five  years,  §  603. 

Ibrm  of.  page  599. 
the  citation — must  be  signed  by  the  judge  and  served  personally,  §  604. 

form  of,  page  600. 
the  return,  §  605. 

must  be  full  and  contain  every  thing,  §  605. 
bond  for  costs — must  be  given  to  clerk,  §  606. 

form  o^jpage  601. 

or  a  deposit  made,  §  606. 
appearance  entered  without  delay,  §  607. 

or  appeal  may  be  dismissed,  §  607. 

notice  of  appearance,  §  607. 
appellant  must  docket  cause  within  six  days,  §  608. 
hearing,  §  610,  613. 
dismissing  appeal,  §  611. 
motions,  §  610,  612. 
argument,  §  613. 

written  or  printed,  §  615. 

abstract  and  points^  §  613. 
only  two  counsel  on  a  side,  ^613. 
new  evidence,  §  614. 
oral  testimony,  ^  614. 

submitting  on  written  or  printed  argument,  §  615. 
decree,  §  61*5. 
costs,  ^  616. 

mandate  to  court  below,  ^  616. 
SURETIES, 

must  justify,  ^  414,  491,  492. 
form  of  justification,  §  414,  491. 
SURPLUS,  §  305, 562. 
SURRENDER, 

bail,  amount,  surrender,  §  496. 
SURVEY  AND  SALE,§  299. 
SWEDEN, 

laws  of,  §  187. 

82 
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TESTLMONY, 

taken  down  by  clerk,  §  527,  595. 
TIDES,  §  48,  50, 56,  57,  59,  64,  68,  71, 226  to  230. 

not  known  in  the  maritime  law,  §  228. 

peculiar  to  England  as  affecting  jurisdictioD,  {  228,  229,  253,  254. 

acts  of  congress  made  navigability,  not  tide,  the  test,  {  229,  2&I. 

courts  have  made  tide  the  test,  §  249,  253, 255. 
TORTS  AT  SEA,  §  308. 
TRIAL  BY  JURY.— See  Jury.— Hearing. 
TRIPLICATION,  §  482. 

UNDERWRITERS  MAY  CLAIM,  §  463. 

form  of  claim,  pages  431,  468. 
UNITED  STATES, 

a  new  and  original  government,  {  29,  30. 

not  an  offset  from  Great  Britain,  §  31  ■ 

example  of  Great  Britain  studiously  avoided,  §  31. 
UNLADING  CARGO,  §  2S5. 
UNITED  STATES  COURTS, 

their  organization,  §  315  to  345. — Vid.  Courts. 
UNITED  STATES  COMMISSIONERS.— See  CommI8WOncrs 

list  of, /^a^e  610,  611. 

VALENCIA, 

laws  of,  §  187. 
VALUE — See  Appraisement. — Stipulation. 
VENICE  AND  AUSTRIA, 

laws  of,  §  187. 
VESSELS. — See  Snips  and  Vessels. 

foreign  vessels,  §  272,  273. 

domestic  vessels,  §  272,  273. 

canal  boats,  §  507. 
VICE  ADMIRALTY,  §  100. 

WAGES,  §  277  to  2S1. 

summons  for,  ^  503  to  50b. 

forms,  page  490,  491. 

parties  in  cases  of  wages,  ^  382,  COO,  530. 

libels  for,  ra^€  491  to  5')1,  516. 
WARRANT  OK  ARREST.— Vid.  Proce.^s. 
WATERMEN,  §281. 
WEST  GAPELLE,  §  1S2. 
WHALLNG  CONTRACTS, 

Avithin  llie  mliniraltv  jurisdiction,  v^  1^77.  2S1. 

libel  on,  page  516. 
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WHARFAGE,  §  2S3. 

form  of  libel  for,  page  485,  526. 
WISBUY, 

laws  of,  §  183. 
WITNESSES, 

how  compelled  to  appear.  §  5QI.— Vid.  Evidlnce. 
WRECKS,  §  68. 
WRITS.— Viii.  Proceps. 
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